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MELVILLE  et  al.,  Appellants,  v.  BUTTE-BALAKLAVA 

COPPER  CO.,  Respondent. 

(No.  3,217.) 
(Sabmitted  January  14,  1913.    Decided  February  10,  1913.) 

[130  Pac.  441.] 

Personal  Injuries — Mines  and  Mining — Wrongful  Death — Mas- 
ter and  Servant — Right  of  Action — When  Heirs  cannot  Re- 
cover— Statutory  Construction — Eight-hour  Law — Violation 
of  Statutes — Negligence  Per  Se. 

PerFonal  Injuries — Master  and  Servant — Violation  of  Statute — ^Negligence 
Per  8e — ^Defenses  Available  to  Master. 

1.  Where  a  statute,  whether  penal  or  not,  makes  a  requirement  or 
prohibits  a  thing  for  the  benefit  of  a  person  or  class  of  persons,  a  viola- 
tion thereof  constitutes  negligence  per  se,  and  one  injured  bj  reason 
of  its  nonobservance  is  entitled  to  maintain  an  action  against  him  by 
whose  disobedience  he  has  suffered  harm;  defendant  in  such  an  action, 
however,  may  defend  on  the  grounds  of  contributory  negligence,  as- 
sumption of  risk,  etc,  unless  such  defenses  arei  expressly  abrogated  by 
the  statute. 

Ssaie— Servant  in  Pari  Delicto  With  Master — Effect  on  Bight  of  Becovery. 

2.  Under  the  rule  that  an  action  does  not  lie  at  the  suit  of  one  who 
jniut  base  his  claim,  in  whole  or  in  part,  on  the  violation  of  a  criminal 
or  penal  law  of  the  state,  a  miner  who  was  killed  while  working  in 
Tiolation  of  sections  1739,  1740,  Revised  Codes,  providing  that  eight 
iiours  shall  constitute  a  day's  work  in  mines  under  penalty  of  fine  and 
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imprisonment  in  the  county  jail,  could  not,  if  he  had  survived  his  in- 
juries, recover  damages  in  an  action  brought  for  that  purpose. 

Same — ^Death  of  Servant — Bight  of  Action — Statutory  Construction. 

3.  Held,  that  section  6486,  Revised  Codes,  in  providing  that  when 
the  death  of  a  person  is  caused  by  the  "wrongful  act  or  neglect  of 
another''  his  heirs  or  personal  representatives  may  maintain  an  action 
for  damages,  etc.,  implies  actionable  wrong  or  negligence  toward  the 
decedent  and  not  toward  his  surviving  wife  and  children;  held,  further, 
that  it  did  not  create  a  cause  of  action  in  their  favor,  to  which  the 
defendant  could  not  interpose  the  defenses  of  contributory  negligence, 
assumption  of  risk,  etc.,  but  that  their  right  to  recover  damages  depended 
upon  whether  deceUeut,  had  he  survived  the  injuries,  could  have  done  so. 

Appeal  from  District  Court,  Silver  Bow  County;  Jno.  B 
McClerivan,  Judge. 

Action  by  Thomas  Melville  and  others  against  the  Butte- 
Balaklava  Copper  Company.  Judgment  for  defendant;  plain- 
tiffs appeal.    AfSrmed. 

Messrs.  Maury,  Templeman  &  Davies,  for  Appellants,  sub- 
mitted a  brief ;  Mr.  H.  L,  Maury  argued  the  cause  orally. 

Messrs,  Kremer,  Sanders  &  Kremer,  for  Respondent,  sub- 
mitted a  brief ;  oral  argument  by  Mr.  Louis  P.  Sanders. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  purpose  of  this  action  is  to  recover  damages  for  the 
death  of  Michael  Melville,  which  is  alleged  to  have  been  caused 
by  the  wrongful  act  of  the  defendant.  The  plaintiffs  are  the 
widow  and  minor  children  of  the  deceased,  and  sue  as  his  heirs. 

The  facts  showing  how  the  accident  occurred  may  be  briefly 
stated  as  follows:  On  the  evening  of  December  6,  1909,  the  de- 
ceased was  in  the  employ  of  the  defendant  as  shift  boss  and 
pumpman.  He  had  gone  on  shift  at  about  7  o'clock  in  the 
morning,  and  had  worked  continuously  from  that  time  until 
he  was  injured.  He  and  four  other  men  constituted  the  shift. 
They  were  engaged  in  excavating  a  third  compartment  to  the 
defendant's  mining  shaft.  The  work  had  begun  at  the  500-foot 
level,  and  had  progressed  upward  to  the  200-foot  level.  The 
two  compartments  already  constructed  were  used,  respectively, 
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for  pumping  and  hoisting  purposes.  During  the  work  the  men 
stood  upon  a  bulkhead,  which  extended  over  the  three  com- 
partments of  the  shaft.  Owing  to  the  presence  of  the  men 
there,  the  cage  could  not  be  lowered  entirely  to  the  level  of  the 
balkhead.  Therefore,  in  order  to  remove  the  debris  resulting 
from  the  excavation,  the  men  shoveled  it  into  buckets,  which 
were  raised,  one  at  a  time,  to  the  surface  by  means  of  a  hook 
attached  to  the  underside  of  the  deck  of  the  cage.  When  a 
backet  was  ready  to  be  raised,  it  was  hooked  to  the  cage ;  then, 
at  a  signal  by  the  bell  to  the  engineer  at  the  surface,  the  cage  was 
raised  about  five  feet,  or  far  enough  to  clear  the  bucket  from 
the  bulkhead.  It  was  then  stopped  long  enough  to  enable  the 
men  to  steady  the  bucket,  so  that  it  would  not  swing  back  and 
forth  and  bump  into  the  timbers  on  the  way  up.  Upon  the  giv- 
ing of  a  second  signal,  it  was  raised  to  the  surface.  When  the 
change  shift  went  on  at  3  o'clock  in  the  afternoon,  it  was  found 
that  the  air-hose  line  had  been  broken  by  blasts  set  off  by 
the  morning  shift.  The  air-line  came  down  from  the  surface 
by  way  of  the  pump  compartment,  and  through  the  other  com- 
partment into  the  excavation.  The  deceased,  having  charge 
of  this  shift  also,  undertook  to  repair  the  hose.  The  point  at 
which  the  break  in  it  had  occurred  was  some  fifteen  feet  above 
the  level  of  the  bulkhead.  The  deceased  went  up  on  the  cage 
to  this  point,  and  stepped  off  upon  the  timbers  separating  the 
pump  compartment  from  the  hoist  compartment.  There  being 
ample  room  for  the  cage  to  pass  and  repass  him,  he  ordered 
the  men  below  to  send  the  cage  up.  Upon  its  return  trip  an- 
other bucket  was  attached  to  it,  and  the  signal  given  to  raise  it. 
As  usual,  it  was  stopped  for  a  moment  to  steady  the  bucket. 
By  that  time  the  deceased  had  completed  the  repairs,  and,  de- 
siring for  some  reason  to  go  to  the  surface,  without  giving 
notice  to  anyone  of  his  intention  to  do  so,  he  attempted  to  step 
upon  the  cage  as  it  passed  the  position  where  he  was  standing. 
He  missed  his  footing,  was  caught  between  the  cage  and  the 
timbers,  and  so  badly  injured  that  he  died  within  a  few  days 
thereafter. 
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The  wrongful  act  for  which  recovery  is  sought  is  alleged  in 
the  complaint  substantially  as  follows:  That  the  deceased  was 
working  underground  in  defendant's  mine  in  the  capacity  of 
shift  boss  and  pumpman;  that  on  December  6,  1909,  the  de- 
fendant wrongfully  and  intentionally  required  him  to  remain 
at  work  continuously  for  a  period  of  more  than  eight  hours; 
that  after  he  had  been  engaged  for  more  than  eight  hours  he 
was  ''dealt  by  and  in  and  from  said  required  employment 
grievous  bodily  injuries,  from  which  he  died  thereafter  on  the 
twelfth  day  of  December,  1909";  and  that  there  was  not,  at  the 
time  of  the  injury,  any  emergency  by  which  life  or  property 
was  in  imminent  danger.  The  answer  denies  generally  the  alle- 
gations of  the  complaint.  It  alleges  that  the  injury  of  the 
deceased  was  due  solely  to  his  own  negligence  in  attempting 
to  step  upon  the  cage  while  it  was  in  motion,  and  that  in  so 
doing  he  assumed  the  risk,  knowing  the  danger  thereof.  The 
reply  joins  issue  upon  these  allegations. 

It  will  be  observed  that  the  complaint  does  not  allege  that  the 
deceased  was  in  such  a  condition  of  mental  and  physical  ex- 
haustion, induced  by  overwork,  that  he  was  unable  to  give 
proper  attention  to  his  surroundings,  and  that  this  was  the 
efficient  cause  of  his  injury.  Though  the  evidence  does  not  show 
definitely  whether  the  deceased  had  continued  work  after  the 
lapse  of  eight  hours  at  the  instance  of  defendant's  superin- 
tendent, or  whether  he  did  it  voluntarily  to  accommodate  the 
shift  boss  who  should  have  relieved  him,  it  is  conceded,  for  the 
purposes  of  this  case,  that  he  continued  at  work,  with  the  knowl- 
edge of  the  superintendent,  under  a  standing  order  made  by 
him  that  each  shift  boss  should  continue  at  work  until  he  was 
actually  relieved  by  his  successor.  At  the  close  of  the  evidence 
the  court  granted  a  nonsuit  and  rendered  judgment  for  the  de- 
fendant. The  appeal  is  from  the  judgment.  Did  the  court  err 
in  granting  the  nonsuit  t 

The  plaintiffs  are  entitled  to  recover,  if  at  all,  under  section 
6486  of  the  Revised  CJodes,  which  declares:  **When  the  death 
of  a  person  not  being  a  minor  is  caused  by  the  wrongful  act 
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or  neglect  of  another,  his  heirs  or  personal  representatives  may 
maintain  an  action  for  damages  against  the  person  causing  the 
death,  or  if  such  person  be  employed  by  another  person,  who 
is  responsible  for  his  conduct,  then  also  against  such  other  per- 
son. In  every  action  under  this  and  the  preceding  section,  such 
damages  may  be  given  as  under  all  the  circumstances  of  the 
case  may  be  just.'* 

The  theory  of  counsel  for  plaintifiGs  is  that  the  provisions  of 
the  Codes  which  declare  that  ''the  husband  must  support  himself 
and  wife  out  of  his  property  or  by  his  labor,"  etc,  (Rev. 
Codes,  sec.  3692),  and  that  "the  parent  entitled  to  the  custody 
of  a  child  must  give  him  support  and  education  suitable  to  his 
circumstances,"  etc.  (Id.,  sec.  3741),  and  similar  provisions, 
confer  vested  rights  upon  the  wife  and  children  to  support  by 
the  father;  and  that  in  every  case  where  they  have  been  de- 
prived of  this  support  by  the  death  of  the  father,  caused  by  the 
wrongful  act  or  neglect  of  another,  they  have  a  cause  of  action 
against  such  other  person,  without  regard  to  whether  the  father, 
if  death  had  not  ensued,  could  have  maintained  an  action  in  his 
own  behalf.  It  is  argued,  therefore,  that,  since  the  deceased 
was  injured  while  at  work  at  the  request  of  the  defendant,  in 
violation  of  the  provisions  of  sections  1739  and  1740  of  the 
Revised  Codes,  though  the  death  was  caused  wholly  by  the  negli- 
gence of  the  deceased  himself,  the  defendant  is  to  be  deemed 
guilty  of  his  death  by  wrongful  act,  within  the  meaning  of 
the  statute. 

Sections  3692  and  3741,  supra,  are  not  pertinent  to  the  present 
inquiry.  They  may  be  dismissed  from  consideration,  with  the 
remark  that,  so  far  as  they  go,  they  declare  the  mutual  obliga- 
tions of  the  husband  and  wife  with  reference  to  the  support 
of  the  family  and  the  education  of  the  children.  They  enjoin 
duties  upon  the  living  parents,  and  do  not  purport  to  confer 
vested  rights  upon  the  wife  and  children,  within  the  meaning 
of  the  expression  "vested  rights"  as  it  is  ordinarily  used. 

Section  1739,  supra,  declares  that  eight  hours  shall  constitute 
a  day's  work  upon  public  works  and  in  certain  industries,  in- 
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eluding  operations  in  underground  mines.  Section  1740  de- 
clares a  violation  of  any  of  its  provisions  to  be  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both.  In  State  v. 
Livingston  Concrete  etc.  Co.,  34  Mont.  570,  9  Ann.  Cas.  204, 
87  Pac.  980,  these  provisions  were  examined  by  this  court.  It 
was  held  that  the  inhibition  contained  in  the  latter  includes  both 
employer  and  employee,  and  renders  both  subject  to  the  penalty 
whenever  the  former  causes  the  employee  to  work  and  the  latter 
works  for  a  period  longer  than  eight  hours.  We  shall  not  under- 
take to  question  the  contention  of  counsel  that  the  continuance 
of  work  beyond  the  statutory  period  is  to  be  deemed  a  proximate 
[1]  cause  of  Michael  Melville's  death.  It  is  the  general  rule 
that,  where  a  statute  makes  a  requirement,  or  prohibits  a  thing, 
for  the  benefit  of  a  person  or  class  of  persons,  one  injured  by  rea- 
son of  a  violation  of  it  is  entitled  to  maintain  an  action  against 
him  by  whose  disobedience  he  has  suffered  injury ;  and  this  is  true 
whether  the  statute  is  penal  in  its  character  or  not.  (Wharton 
on  Negligence,  sec.  443;  Bishop  on  Noncontract  Law,  sec.  132; 
1  Thompson's  Commentaries  on  the  Law  of  Negligence,  sees.  10, 
210;  Queen  v.  Dayton  Coal  &  I.  Co.,  95  Tenn.  458,  49  Am.  St. 
Rep.  935,  30  L.  R.  A.  83,  32  S.  W.  460 ;  Pauley  v.  Steam  Gauge 
&  L.  Co.,  131  N.  Y.  90,  15  L.  R.  A.  194,  29  N.  E.  999 ;  Pelin  v. 
New  York  C.  Ry.  Co.,  102  App.  Div.  71,  92  N.  Y.  Supp.  468; 
Scally  V.  W.  T.  Oarratt  <&  Co.,  11  Cal.  App.  138,  104  Pac.  325.) 
A  violation  of  the  statute  is  negligence  per  se,  or,  properly  speak- 
ing, legal  negligence.  (Osterholm  v.  Boston  &  Mont.  C.  &  S. 
Min.  Co.,  40  Mont.  508,  107  Pac.  499 ;  Neary  v.  Northern  Pac. 
Ry.  Co.,  41  Mont.  480,  110  Pac.  226.)  But  the  rule  thus  broadly 
stated  does  not  preclude  the  defendant  from  showing  that  the 
negligence  of  the  plaintiff  was  a  proximate  cause  of  the  injury, 
or  that  he  assumed  the  risk,  and  hence  is  not  entitled  to  recover. 
The  purpose  of  such  statutes  being  to  protect  the  employee  or 
the  public,  they  do  not  abrogate  these  defenses,  unless  they  ex- 
pressly so  declare.  Their  effect  is  to  render  a  failure  to  comply 
with  their  requirements  negligence  per  se,  or  legal  negligence, 
and  not  to  excuse  negligence  in  other  persons.     (4  Thompson's 
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Commentaries  on  the  Law  of  Negligence,  sees.  210,  4622 ;  Bishop 
on  Noncontract  Law,  sec.  140 ;  Osterholm  v.  Boston  &  Montana 
G.  C.  dt  S.  Min,  Co,,  supra,) 

If  a  violation  of  the  statute  by  the  employer  is  negligence,  it 
is  equally  so  on  the  part  of  the  employee ;  and  if  the  disobedience, 
on  the  one  hand,  is  a  proximate  cause  of  the  injury,  so  the  dere- 
liction, on  the  other  hand,  must  be  regarded  as  a  contributing 
proximate  cause;  for  the  disobedience  is  concurrent,  and  the  in- 
jury is  the  result  of  the  concurrent  causes  which  operated  to  the 
same  end.  In  such  a  case  the  employee  cannot  recover,  because, 
[2]  in  alleging  the  injury,  he  must,  of  necessity,  allege  his 
own  fault.  It  is  the  general  rule  that  an  action  never  lies  when 
the  plaintiff  must  base  his  claim,  in  whole  or  in  part,  on  the 
violation  of  a  criminal  or  penal  law  of  the  state.  {Lloyd  v. 
North  Carolina  R,  R,  Co,,  151  N.  C.  536,  66  S.  E.  604;  Nottage 
V.  Sawmill  Phoenix  (C.  C),  133  Fed.  979;  McGrath  v.  MeriHn, 
112  Mass.  467,  17  Am.  Rep.  119 ;  LouisviUe  etc,  Ry.  Co.  v.  B%ick, 
116  Ind.  566,  9  Am.  St.  Rep.  883,  2  L.  R.  A.  521,  19  N.  E.  453 ; 
Utile  V.  Southern  Ry,  Co,,  120  Ga.  347,  102  Am.  St.  Rep.  104, 
66  L.  R.  A.  509,  47  S.  E.  953;  Voshefskey  v.  HUlside  C^&  I,  Co,, 
21  App.  Div.  168,  47  N.  Y.  Supp.  386;  Thompson's  Commentaries 
on  the  Law  of  Negligence,  sees.  10,  204,  249.)  This  rule  finds 
expression  in  section  6192  of  the  Revised  Codes,  as  follows: 
"Between  those  who  are  equally  in  the  right,  or  equally  in  the 
wrong,  the  law  does  not  interpose."  If,  therefore,  Michael  Mel- 
ville had  survived,  he  could  not  have  maintained  an  action,  for 
the  obvious  reason  that  the  evidence  discloses,  in  the  first  place, 
that  his  injury  was  due  to  his  own  reckless  conduct,  and,  in  the 
second  place,  if  this  were  not  so,  for  the  reason  that  he  would 
have  to  rely  on  the  violation  of  the  statute  by  the  defendant  and 
thus  show  that  he  was  himself  in  pari  delicto  with  the  defend- 
ant, and  hence  base  his  claim  upon  his  own  criminal  conduct. 

Counsel  insist,  however,  that  the  statute,  supra,  creates  a  cause 
of  action  in  favor  of  the  wife  and  children  because  of  the  wrong 
[3]  done  to  them;  and  that,  since  the  defendant's  violation  of 
the  penal  statute  was  a  proximate  cause  of  the  death  of  the  hus- 
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band  and  father,  the  death  was  caused  by  its  wrongful  act, 
within  the  meaning  of  the  statute,  without  regard  to  the  negli- 
gence of  which  the  deceased  was  himself  guilty.  In  other  words, 
the  defenses  of  contributory  negligence,  assumption  of  risk,  etc, 
which  would  have  been  available  against  the  deceased  if  he  had 
brought  the  action,  are  not  available  to  the  defendant  in  this 
action.  This  contention  presents  the  real  question  in  the  case, 
viz.:  Do  the  words  of  the  statute  "wrongful  act  or  neglect  of 
another"  imply  actionable  wrong  or  negligence  toward  the  de- 
ceased, or  toward  the  surviving  wife  and  children!  It  is  thus 
made  necessary  to  examine  and  construe  the  statute  in  the  light 
of  its  history  and  the  expression  of  opinion  by  the  courts  gen- 
erally as  to  the  purpose  of  such  enactments. 

At  the  common  law  one  who  was  injured  by  the  wrongful  act 
of  another  had  his  action  for  the  wrong.  If  he  died  before  his 
action  was  brought,  his  right  of  action  died  with  him.  If  he  had 
brought  his  action,  but  died  before  judgment,  the  action  abated. 
So,  also,  it  was  the  rule  that  for  the  death  of  one  person,  caused 
by  the  wrongful  act  of  another,  there  was  not  any  remedy  by 
civil  action.  {Dillon  v.  Oreat  NortJiern  By,  Co.,  38  Mont.  485, 
100  Pac.  960.)  To  avoid  this  condition  the  English  Parliament 
enacted  what  is  commonly  known  as  Lord  Campbell's  Act  (9  & 
10  Vict.  93).  This  statute  created  a  new  right  of  action  in 
favor  of  the  kindred  of  the  deceased  for  the  damage  sustained 
by  them  through  the  death  of  the  deceased.  In  1872  the  legis- 
lature of  the  territory  of  Montana  enacted  a  statute  containing 
two  sections,  the  first  of  which  was  substantially  the  first  sec- 
tion of  Lord  Campbell's  Act.  The  second  was  a  modification  of 
the  second  section  of  that  Act,  in  that  it  limited  the  amount 
of  recovery  and  also  the  time  within  which  the  action  might 
be  brought.     This  Act  was  as  follows : 

**Sec.  1.  Whenever  the  death  of  a  person  shall  be  caused 
by  (a)  wrongful  act,  neglect  or  default,  and  the  act,  neglect  or 
default  is  such  as  would,  if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such  case,  the  person  who, 
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or  the  corporation  or  company  which  would  have  been  liable 
if  death  had  not  ensued,  shall  be  liable  for  an  action  for  dam- 
ages, notwithstanding  the  death  of  the  person  injured  and 
although  the  death  shall  have  been  under  such  circumstances  as 
amount  in  law  to  felony. 

"Sec.  2.  Every  such  action  shall  be  brought  by,  and  in  the 
name  of,  the  personal  representatives  of  such  deceased  persons, 
and  the  amount  recovered  in  every  such  action  shall  be  for  the 
exclusive  benefit  of  the  widow  and  next  of  kin  of  such  deceased 
person,  and  shall  be  distributed  to  such  widow  and  next  of  kin 
in  the  proportion  provided  by  law  in  relation  to  the  distribu- 
tion of  personal  property  left  by  persons  dying  intestate;  and 
in  every  such  action  the  jury  may  give  such  damages,  not  ex- 
ceeding twenty  thousand  dollars,  as  they  shall  deem  a  fair  and 
just  compensation,  with  reference  to  the  pecuniary  injuries  re- 
sulting from  such  death,  to  the  wife  and  next  kin  of  such 
deceased  person :  Provided,  that  every  such  action  shall  be  com- 
menced within  three  years  after  the  death  of  such  person." 
(Codified  Statutes  1871-72,  Chap.  61.) 

The  statute  was  thereafter  retained  in  the  various  compilations 
and  revisions  of  the  laws  of  the  territory  and  state  until  the  Re- 
vision of  1895,  from  which  it  was  omitted.  (Rev.  Stats.  1879, 
5th  Div.,  sees.  491,  492 ;  Comp.  Stats.  1887,  5th  Div.,  sees.  981, 
982.)  In  1877  the  territorial  legislature  enacted  a  complete 
Code  of  Civil  Procedure.  Section  14  of  that  Code  is  identical 
with  section  6486  of  the  Revised  Codes,  supra.  This  provision 
was  doubtless  copied  from  the  Code  of  Civil  Procedure  of  Cali- 
fornia, as  amended  by  the  Act  of  March  24,  1874.  (Cal.  Code 
Civ.  Proc,  sec.  377.)  However  this  may  be,  it  has  ever  since 
been  retained  as  a  part  of  our  Code  of  Civil  Procedure.  (Rev. 
Stats.  1879,  Ist  Div.,  sec.  14;  Comp.  Stats.  1887,  1st  Div.,  sec.  14; 
Code  Civ.  Proa  1895,  sec.  579 ;  Rev.  Codes,  sec.  6486.)  The  pur- 
pose had  in  view  by  the  legislature  is  apparent.  It  was  to  pro- 
vide the  procedure  by  which  the  right  of  action  created  by  the 
first  section  might  be  enforced,  and  to  substitute  it  in  the  place 
of  the  second  section  of  the  older  Act*    The  older  Act  was  not 
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repealed,  but  was  allowed  to  stand  undisturbed,  except  so  far 
as  the  later  Act,  by  implication,  modified  and  became  a  substi- 
tute for  the  second  section  of  it.  The  modification  wrought  by 
it  was  to  except  minors  from  its  operation,  to  omit  the  limita- 
tion as  to  the  amount  of  recovery  and  as  to  the  time  within  which 
the  action  must  be  brought,  and  to  authorize  the  heirs,  as  well 
as  the  personal  representative,  to  maintain  the  action;  whereas 
under  the  old  statute  it  could  be  maintained  by  the  personal 
representative  only.  It  is  thus  apparent  that  the  cause  of  ac- 
tion contemplated  by  the  enactment  of  1877  was  the  same  as 
that  created  by  the  older  Act;  for  the  retention  of  both  provi- 
sions in  all  subsequent  compilations  and  revisions  of  the  laws, 
up  to  the  adoption  of  the  Codes  of  1895,  the  one  in  the  Code  of 
Civil  Procedure  and  the  other  among  the  general  laws,  required 
both  to  be  construed  together  as  establishing  the  law  on  the 
subject,  and  compels  the  conclusion  that  the  later  Act,  though 
its  terms  are  appropriate  to  confer  a  right,  was  not  intended  to 
confer  a  different  right  from  that  created  by  the  older.  The 
meaning  of  the  expression  "wrongful  act  or  neglect  of  another'* 
thus  became  established  and  clearly  limited  to  those  cases  only 
wherein  the  death  is  wrongful  as  against  the  deceased,  and  to 
preclude  recovery  when  death  was  due  to  the  decedent's  own 
fault.  And  though  the  legislature  omitted  from  the  Codes  of 
1895  the  general  provision  creating  the  right,  and  retained  only 
the  provision  as  now  incorporated  in  the  portion  of  the  Code 
devoted  to  the  subject  of  Civil  Procedure,  it  evidently  did  so, 
not  with  the  intention  of  creating  a  new  right  of  action,  but 
upon  the  theory  that  the  provision  as  it  now  stands  would  effectu- 
ally preserve  the  right  as  then  declared  by  the  omitted  provi- 
sion. This  conclusion  becomes  necessary  when  we  observe  that 
the  Code  of  Civil  Procedure  of  1895  declared:  "The  provisions 
of  this  Code,  so  far  as  they  are  substantially  the  same  as  exist- 
ing statutes  or  the  common  law,  must  be  construed  as  continua- 
tions thereof,  and  not  as  new  enactments."  (Code  Civ.  Proc. 
1895,  sec.  3454.)  The  same  provision  is  found  in  the  present 
Code.     (Rev.  Codes,  sec.  8062.) 
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"While  this  court  has  never  expressly  determined  the  question 
at  bar,  it  has  in  many  cases  recognized  the  rule  that  recovery 
can  be  had  only  in  a  case  in  which  the  deceased  was  himself 
without  fault.  Some  of  the  decisions  of  this  court  were  made 
prior  to  the  adoption  of  the  Codes  of  1895.  Many  more  of  them 
have  been  made  since  that  time.  We  cite  the  following:  John- 
son V.  Boston  <fe  Mont.  Min.  Co.,  16  Mont.  164,  40  Pac.  298; 
Thompson  v.  Montana  C.  Ky.  Co,,  17  Mont.  426,  43  Pac.  496 ; 
DiUan  v.  Oreat  Northern  Ry.  Co.,  supra;  Meehan  v.  Oreat  North- 
ern Ry.  Co.,  43  Mont.  72,  114  Pac.  781 ;  Neary  v.  Northern  Pac. 
By.  Co.,  41  Mont.  480,  110  Pac.  226;  Bracey  v.  Northwestern 
Imp.  Co.,  41  Mont.  338,  137  Am.  St.  Rep.  738,  109  Pac.  706; 
Poor  V.  Madison  R.  P.  Co.,  41  Mont.  236,  108  Pac.  645;  O'Brien 
V.  Corra^Rock  Island  M.  Co.,  40  Mont.  212,  105  Pac.  724 ;  Neary 
v.  Northern  Pac.  Ry.  Co.,  37  Mont.  461,  19  L.  B.  A.,  n.  s.,  446, 
97  Pac.  944 ;  Riley  v.  Northern  Pac.  Ry.  Co.,  36  Mont.  545,  93 
Pac.  948 ;  MuluUle  v.  Pacific  M.  L.  Ins.  Co.,  19  Mont.  95,  47  Pac. 
650 ;  Hunter  v.  Montana  Central  Ry^  Co.,  22  Mont.  525,  57  Pac. 
140. 

The  interpretation  thus  given  the  statute  by  the  legislature, 
and  impliedly  by  these  decisions  of  this  court,  has  become  so 
firmly  established  as  the  rule  of  decision  in  this  jurisdiction  that 
we  do  not  feel  justified  in  departing  from  it.  To  sustain  the 
plaintiff's  contention  would  be  to  adopt  an  interpretation  which 
the  legislature  never  intended  that  the  statute  should  have  and 
thus  destroy  defenses  of  which  defendant  cannot  be  deprived, 
except  by  Act  of  the  legislature.  If  a  change  should  be  wrought, 
it  is  the  ofSce  of  that  body  to  make  it,  and  not  of  this  court. 

Similar  statutes  have  been  enacted  in  many  of  the  states  of 
the  Union,  and  have  been  under  consideration  by  the  courts. 
We  shall  not  enter  into  an  examination  of  the  numerous  de- 
cisions interpreting  them.  The  following  more  or  less  directly 
support  our  conclusion :  Northern  Pacific  Ry.  Co.  v.  Adams,  192 
U.  S.  440,  48  L.  Ed.  513,  24  Sup.  Ct.  Rep.  408 ;  McDonald  v. 
Eagle  dk  Phoenix  M.  Co.,  68  Ga.  839;  Casey  v.  Louisville  &  N. 
By.  Co.,  84  Ky.  79  j  Jones  v.  Manufacturing  &  I.  Co.,  92  Me. 
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565,  69  Am.  St.  Rep.  535,  43  Atl.  512;  Louisville  Ry.  Co,  v. 
Baymond's  Admr.,  135  Ky.  738,  27  L.  R.  A.,  n.  s.,  176,  123  S.  W. 
281 ;  Hill  V.  Pennsylvania  By.  Co.,  178  Pa.  223,  56  Am.  St.  Rep. 
754,  35  L.  R.  A.  196,  35  Atl.  997 ;  State  v.  Manchester  &  L.  B. 

B.  Co.,  52  N.  H.  528;  Clark's  Admr.  v.  Louisville  &  N.  By.  Co., 
101  Ky.  34,  36  L:  R.  A.  123,  39  S.  W.  840;  Watts  v.  Murphy,  9 
Cal.  App.  564,  99  Pac.  1104 ;  Schneider  v.  Market  St.  By.  Co., 
134  Cal.  482,  66  Pac.  734.  (See,  also,  1  Shearman  &  Redfield 
on  the  Law  of  Negligence,  sec.  65;  Thompson's  Commentaries 
on  the  Law  of  Negligence,  sec.  7071.) 

Counsel  for  the  plaintiffs  cite  and  rely  with  confidence  on 
the  case  of  Northern  Pac.  By.  Co.  v.  Adams,  116  Fed.  324,  54 

C.  C.  A.  196.  This  was  an  action  for  wrongful  death  under  the 
statute  of  Idaho  identical  with  section  6486,  supra.  The  trial 
court  instructed  the  jury  as  follows:  "You  are  not  to  consider 
what  was  the  duty  of  this  carrier  toward  Mr.  Adams,  who  was 
killed,  but  the  duty  which  the  defendant  owed  to  these  plain- 
tiffs ;  and  the  duty  which  they  have  the  right  to  exact  from  the 
defendant  in  this  case  is  the  same  duty  which  the  defendant 
company  owed  to  the  public  in  general."  The  circuit  court  of 
appeals,  by  affirming  the  judgment  in  favor  of  plaintiffs,  ap- 
proved the  above  instruction,  thus  holding,  in  effect,  that  the 
right  to  recover  was  granted  by  the  statute  and  existed  without 
reference  to  what  right  the  deceased  would  have  had,  had  he 
survived  the  injuries  and  had  himself  brought  an  action.  In 
reversing  the  judgment,  the  supreme  court  of  the  United  States 
(192  U.  S.  440,  48  L.  Ed.  513,  24  Sup.  Ct.  Rep.  408)  said:  ''The 
two  terms,  therefore,  'wrongful  act'  and  'neglect,'  imply  alike 
the  omission  of  some  duty,  and  that  duty  must,  as  stated,  be 
a  duty  owing  to  the  decedent.  It  cannot  be  that,  if  the  death 
was  caused  by  a  rightful  act,  or  an  unintentional  act  with  no 
omission  of  duty  owing  to  the  decedent,  it  can  be  considered 
wrongful  or  negligent  at  the  suit  of  the  heirs  of  the  decedent. 
They  claim  under  him,  and  they  can  recover  only  in  case  he 
could  have  recovered  damages  had  he  not  been  killed,  but  only 
injured.     The  company  is  not  under  two  different  measures  of 
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obligation— one  to  the  passenger  and  another  to  his  heirs.    If  it 
discharges  its  full  obligation  to  the  passenger,  his  heirs  have  qo 
right  to  compel  it  to  pay  damages.'' 
The  judgment  is  affirmed^ 

Afflrmed. 

Mb.  Justice  Hoixoway  and  Mb.  Justice  Sanneb  concur. 


PERKINS,  Appellant,  v.  ALLNUT,  Respondent. 

(No.  3,223.) 
(Submitted  January  15,  1913.    Decided  February  10,  1913.) 

[130  Pac.  1.] 

Oral  Coniraci9 — Real  Property — Statute  of  Frauds — Evidence — 
Admissibility — Breach  by  Plaintiff — Part  Payments — Recovery 
Back. 

Oral    Contracts — Beal   Property — Statute    of    Frauds — Evidence — Admissi- 
biUty. 

1.  Where  plaintiff  sought  to  recover  money  on  a  demand  loan,  de« 
fendant  was  properly  allowed  to  introduce  testimony  tending  to  show 
that  the  money  paid  him  by  the  former  was  not  a  loan,  but  a  partial 
payment  upon  the  purchase  price  of  real  property  sold  under  an  oral 
contract,  even  though  such  contract  of  purchase  was  invalid,  and  there- 
fore unenforceable,  under  the  statute  of  frauds. 

Same — ^Breach  by  Plaintiff — Part  Payments — Recovery  Back. 

2.  A  purchaser  of  real  property  under  an  oral  agreement,  who  has 
made  a  partial  payment  on  the  purchase  price  and  then  voluntarily 
terminates  the  agreement,  cannot  recover  back  such  payment  in  the 
absence  of  a  showing  that  defendant  is  unable  or  unwilling  to  carry 
out  the  contract. 

Appeal  from  District  Court,  RavaUi  County;  R.  Lee  McCuU 
loch.  Judge. 

Action  by  R.  L.  Perkins  against  John  J.  Allnut.    Judgment 
for  defendant,  and  plaintiff  appeals.    Affirmed. 

Messrs.  Baker  &  Kurtz,  for  Appellant,  submitted  a  brief;  Mr. 
Kurtz  argued  the  cause  orally. 
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Mr.  Edward  D.  Noonan,  for  Bespondenty  submitted  a  brief 
and  ar^ed  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  defendant  recovered  judgment  in  the  court  below,  and 
from  that  judgment  and  an  order  denying  a  new  trial  plaintiff 
appealed. 

The  action  was  instituted  to  recover  $837.64,  alleged  to  be 
due  to  the  plaintiff  upon  an  express  contract.  According  to 
the  theory  of  the  complaint,  the  transaction  between  the  plain- 
tiff and  the  defendant  constituted,  in  effect,  a  demand  loan. 
The  answer  denies  the  material  allegations  of  the  complaint 
and  sets  forth  the  defendant's  version  of  the  transaction,  which 
is  that  the  money  advanced  by  plaintiff  to  defendant  was  a 
partial  payment  upon  the  purchase  price  of  a  piece  of  real  es- 
tate which  plaintiff  agreed  to  purchase  from  defendant  for 
$2,500.  Upon  the  trial,  after  plaintiff  had  made  out  a  prima 
facie  case  according  to  his  theory  and  had  rested,  the  defend- 
ant, over  objection,  introduced  oral  evidence  of  the  agreement 
under  which  he  contended  the  plaintiff  advanced  the  money. 
Upon  cross-examination  it  was  developed  that  the  agreement 
upon  which  defendant  relied  was  in  parol,  and  counsel  for 
plaintiff  then  moved  to  strike  out  all  the  evidence  relating  to 
such  contract.  The  court  denied  the  motion,  and  this  ruling 
presents  the  only  question  for  our  determination. 

Counsel  for  appellant  contend  that,  since  the  contract  relied 
upon  by  the  defendant  is  invalid  under  the  statute  of  frauds 
(Rev.  Codes,  sees.  5017,  5091),  it  cannot  be  appealed  to  by 
him  unless  he  shows  himself  entitled  to  equitable  relief.  Counsel 
[1]  err,  however,  in  failing  to  distinguish  between  facts  neces- 
sary to  entitle  one  to  affirmative  relief,  and  facts  sufficient  to 
constitute  a  defense.  The  parol  agreement  for  the  sale  of  land 
was  not  illegal  or  absolutely  void;  it  was  voidable — that  is,  it 
was  unenforceable.  {Dude  v.  Ford,  8  Mont.  233,  19  Pac.  414; 
Browne  on  Statute  of  Frauds,  sec.  135;  20  Cyc.  279;  9  Ency. 
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of  PL  &  Pr.  706.)  And  for  this  reason  defendant  would  not 
be  heard  to  insist  upon  a  demand  for  the  balance  due  him  on 
the  contract,  but  this  rule  does  not  preclude  him  from  disclosing 
what  the  facts  actually  were,  as  a  defense  to  the  plaintiff's 
claim  that  the  money  was  advanced  as  a  loan.  The  general  ver- 
dict of  the  jury  is  a  finding  that  defendant's  version  of  the 
transaction  is  the  correct  one  and  that  the  money  was  not  ad- 
yanced  as  a  loan. 

The  verdict  is  not  attacked  upon  the  ground  of  the  insuffi- 
ciency of  the  evidence  to  support  it — indeed,  such  an  attack 
could  not  well  be  made ;  and  therefore,  for  the  purposes  of  this 
appeal,  it  is  established  that  the  money  which  plaintiff  advanced 
was  a  partial  payment  upon  the  purchase  price  of  real  estate 
[2]  under  a  parol  agreement,  and  that  plaintiff  voluntarily 
terminated  such  contract.  Under  this  state  of  facts,  the  rule 
that  plaintiff  cannot  recover  back  such  partial  payment,  in  the 
absence  of  a  showing  that  defendant  is  unable  or  unwilling  to 
carry  out  the  contract,  is  recognized  quite  uniformly.  {Riley 
V.  Williams,  123  Mass.  506 ;  Day  v.  Wilson,  83  Ind.  463,  43  Am. 
Rep.  76 ;  Plummer  v.  Bucknam,  55  Me.  105 ;  Durham  C.  L.  &  I. 
Co.  V.  Guthrie,  116  N.  C.  381,  21  S.  E.  952;  York  v.  Washburn 
(C.  C),  118  Fed.  316,  affirmed  by  circuit  court  of  appeals,  129 
Fed.  564,  64  C.  C.  A.  132;  Venable  v.  Brown,  31  Ark.  564;  Mc- 
Kinney  v.  Harvie,  38  Minn.  18,  8  Am.  St.  Rep.  640,  35  N.  W. 
668;  Cobb  v.  Hall,  29  Vt.  510,  70  Am.  Dec.  432;  Johnson  v. 
Puget  Mill  Co.,  28  Wash.  515,  68  Pac.  867 ;  Browne  on  Statute 
of  Frauds,  sec.  122.) 

To  test  the  correctness  of  the  trial  court's  ruling,  it  is  only 
necessary,  with  the  facts  before  us,  as  established  by  the  jury's 
verdict,  to  inquire  what  the  result  would  have  been  had  the  de- 
fendant's evidence  been  excluded.  The  plaintiff  would  have 
recovered  for  money  advanced  as  a  loan,  when  in  fact  such  a 
transaction  never  occurred  between  the  parties. 

Plaintiff  pleaded  and  relied  upon  a  particular  contract,  and 
the  defendant  was  at  liberty  to  prove  anything  tending  to  show 
that  the  allegations  of  the  complaint  were  not  true.    This  he 
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could  do  by  showing  that  there  was  not  any  contract  whatever 
entered  into,  or  by  showing  that  the  contract  actually  made  was 
altogether  different  from  the  one  asserted  by  the  plaintiff,  and 
this,  too,  even  though  in  doing  so  he  disclosed  a  contract  unen- 
forceable or  even  void.  (Stewart  v.  Thayer,  170  Mass.  560,  49 
N.  E.  1020;  9  Cyc.  73 ;  4  Ency.  of  PI.  &  Pr.  941.) 

The  trial  court's  ruling  was  correct,  and  the  judgment  and 
order  are  affirmed. 

'Affirmed, 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Sanneb  concur. 


QUONG   WING,    Respondent,   v.    KlBKENDALL,    Countt 

Teeasubeb,  Appellant. 

(No.  3,205.) 
(Submitted  Januar7  28,  1913.     Decided  February  10,  1913.) 

[130  Pac.  2.] 

Courts — United  States  Supreme  Court — Decisions — Conclusive-' 
ness, 

1.     The  decision  of  the  supreme  court  of  the  United  States  on  a  federal 
question  is  conclusive  upon  a  state  supreme  court. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  /. 
Miller  Smith,  Judge, 

Action  by  Quong  Wing  against  Thomas  B.  Kirkendall,  as 
treasurer  of  the  county  of  Lewis  and  Clark.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Cause  submitted  on  briefs  of  counsel. 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr,  W,  H,  Poor^ 
man,  Assistant  Attorney  General,  for  Appellant. 
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Messrs.  Wight  cfe  Pew,  for  Respondent. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  canse  was  heretofore  before  this  court.  {Quong  Wing 
Y.  Kirkendall,  39  Mont.  64,  101  Pac.  250.)  On  writ  of  error  it 
was  removed  to  the  supreme  court  of  the  United  States,  where 
the  judgment  of  this  court  was  afl&rmed.  {Quong  Wing  v.  Kirk- 
endall, 223  U.  S.  59,  56  L.  Ed.  350,  32  Sup.  Ct.  Rep.  192.) 
In  disposing  of  the  case  upon  the  pleadings  as  then  drawn,  the 
federal  court,  however,  intimated  strongly  that,  if  in  its  opera- 
tions section  2776,  Revised  Codes,  applies  only  to  persons  of  the 
Chinese  race,  it  would  be  held  invalid  as  contravening  the  pro- 
visions of  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States.  Upon  the  return  of  the  remittitur  to  the  dis- 
trict court,  counsel  for  plaintiff  amended  the  complaint  to  meet 
the  views  of  the  supreme  court  of  the  United  States,  and  to  bring 
the  case  within  the  rule  announced  in  Tick  Wo  v.  Hopkins,  118 
U.  S.  356,  30  L.  Ed.  220,  6  Sup.  Ct.  Rep.  1064.  To  this 
amended  complaint,  a  general  demurrer  was  interposed.  The 
trial  court  overruled  the  demurrer,  and  the  county  attorney, 
electing  to  stand  upon  his  pleading,  suffered  judgment  to  be 
entered  against  the  defendant,  and  appealed. 

The  controversy  now  presents  a  federal  question  upon  the 
[1]  decision  of  which  the  judgment  of  the  supreme  court  of  the 
United  States  is  conclusive.  However  reluctant  we  may  be  to 
subscribe  to  the  doctrine  announced  in  Yick  Wo  v.  Hopkins^ 
above,  the  decision  in  that  case  is  binding  upon  us.  Upon  the 
authority  of  the  former  decision  of  this  case  by  the  supreme 
court  of  the  United  States,  and  the  case  of  Yick  Wo  v.  Hopkins, 
above,  the  judgment  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mr.  Justice  Sanneb  concur. 

Moot..  VoL  47— a 
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HELENA  LIGHT  AND  RAILWAY  CO.,  Appellant,  v.  CITY 

OF  HELENA,  Respondent. 

(No.  3,1&4.) 
(Submitted  Janaarj  9,  1913.    Decided  February  13,  1913.) 

[130  Pac.   446.] 

Municipal  Corporations  —  Police  Power  —  Street  Railroads  — 
Statutory  Construction — Lighting  of  Tracks — Invalid  Ordi- 
nance. 

Cities  and  Towns — Police  Power — Extent  and  Exercise. 

1.  The  extent  of  the  police  power  of  a  municipality  must  be  ascer- 
tained from  the  law  creating  it,  and  the  laws  of  the  state  upon  the 
subject;  it  cannot  be  surrendered,  alienated,  abridged  or  enlarged  by 
contract,  nor  delegated,  even  though  the  legislature  give  its  consent. 

Same — Street    Bailrouds — Regulation — Police    Power — Statutory    Construc- 
tion— Lighting  of  Tracks. 

2.  Heldf  under  the  rule  of  statutory  interpretation,  applicable  alike 
to  an  ordinance,  that  where  general  words  follow  particular  and  specific 
ones,  the  former  must  be  construed  to  mean  things  of  the  same  kind, 
that  a  provision  in  an  ordinance  granting  a  franchise  to  a  street  rail- 
way company  reserving  in  the  city  the  right  to  "adopt  such  other  and 
further  regulations,  rules,"  etc,  as  the  council  might  see  fit  to  impose, 
had  reference  to  and  included  only  regulations  treated  of  and  particu- 
larized in  preceding  sections,  viz,,  police  regulations,  and  therefore  did 
not  embrace,  in  the  absence  of  a  specific  agreement  to  that  effect,  the 
power  to  compel  the  company  to  light  its  tracks  within  the  corporate 
limits  without  cost  to  the  city — a  matter  not  included  within  the  pur- 
view of  the  term  "police  regulations." 

Same — Powers — How  to  be  Determined  and  When  to  be  Denied. 

3.  A  municipality  has  only  such  powers  as  are  expressly  conferred 
by  the  law  creating  it,  and  such  as  are  necessarily  implied  and  indis- 
pensable in  order  to  accomplish  the  purpose  of  its  creation;  and  when 
there  is  a  fair  and  reasonable  doubt  as  to  the  existence  of  the  par- 
ticular power,  it  must  be  resolved  against  the  municipality  and  the 
power  denied. 

Same — Street  Railroads — Lighting  Tracks — Invalid  Ordinance. 

4.  Held,  that  subdivision  12  of  section  3259,  Revised  Codes,  granting 
city  or  town  councils  power  to  compel  "the  lighting  of  any  railroad 
track  *  •  •  within  a  city  or  town,  the  cars  of  which  are  propelled 
by  steam  or  otherwise,"  etc,  at  the  expense  of  the  owner,  has  no  ap- 
plication to  street  railroads,  and  that,  therefore,  an  ordinance  requiring 
a  street  railway  company  to  light  its  tracks  within  the  corporate  limits 
without  expense  to  the  city  was  void. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  /. 
Miller  Smith,  Judge. 
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Action  by  the  Helena  Light  and  Railway  Company  against 
the  city  of  Helena.  Decree  for  def endan^t,  and  plaintiff  appeals. 
Beversed  and  remanded* 

Messrs.  Wm,  Wallace,  Jr.,  John  0.  Brown,  and  T.  B,  Weir, 
for  Appellant,  submitted  a  brief  and  one  in  reply  to  that  of  Re- 
spondent; oral  argument  by  Messrs.  Wallace  and  Brown. 

The  intention  of  the  legislature  that  only  the  steam  railroads 
of  commerce  were  meant  to  be  covered  by  subdivision  12  of  sec- 
tion 3259,  Revised  Codes,  is  clearly  shown.  The  use  of  the  term 
"street  railroads"  in  the  succeeding  subsections  13  and  66  clearly 
shows  that  the  legislators  recognized  the  classes  of  railroads,  and 
when  they  wanted  laws  to  apply  to  them,  used  such  words  so 
as  to  put  it  beyond  question.  The  intention  of  the  legislature 
to  exclude  street  railroads  is  also  shown  by  the  later  Act  of 
1911,  Chapter  98,  which  specifies  that  street  railroads  shall  only 
pay  a  part  of  such  cost  of  lighting.  The  object  sought  to  be 
obtained  shows  it  was  not  their  intention  to  require  the  light- 
ing of  the  way  of  a  comparatively  slow  moving  vehicle  which 
has  the  means  of  and  is  expected  to  stop  in  short  distance  and 
upon  sudden  notice.  No  one  can  with  reason  claim  this  section 
of  the  Act  to  be  a  grant  of  power  to  compel  either  a  steam  or 
street  railway  to  light  city  streets,  and  that  is  what  is  here 
sought  to  be  accomplished.  **But  it  is  clear  that,  under  the 
guise  of  protecting  citizens  from  passing  trains  at  public  cross- 
ings, the  city  cannot  enter  into  a  general  system  of  street  light- 
ing at  every  point  where  a  railroad  track  crosses  a  public  street." 
{City  of  Shelby ville  v.  Cleveland  etc.  By.  Co.,  146  Ind.  66,  44 
N.  E.  929.) 

The  foregoing  case  is  expressly  affirmed  and  the  city  cen- 
sured for  attempting  to  create  a  lighting  district  under  the  guise 
of  protecting  its  citizens,  in  Cleveland  etc.  Ry.  v.  City  of  Con- 
nersville,  147  Ind.  277,  62  Am.  St.  Rep.  418,  37  L.  R.  A.  175,  46 
N.  E.  579.  At  most  it  is  only  to  compel  the  lighting  of  a  track 
for  the  protection  of  such  citizens  as  may  be  compelled  to  use 
or  cross  it.     This  being  true,  the  intention  of  the  legislature  is 
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clear  that  what  is  aimed  at  is  protection  against  steam  rail- 
roads, heavy  trains  of  cars  or  engines  that  are  not  expected  to, 
and  for  practical  purposes  cannot,  stop  at  every  corner  if  neces- 
sary. {Atlantic  etc.  By.  v.  State,  135  Ga.  545,  69  S.  E.  725; 
State  V.  Hamilton,  33  Nev.  418,  111  Pac.  1026.) 

Again,  a  reading  of  section  12  as  it  was  put  into  the  Codes 
shows  by  the  latter  part  of  the  section  that  the  railroads  of  com- 
merce were  the  ones  it  deals  with.  It  speaks  of  power  "to  re- 
quire the  construction  of  crossings  •  •  •  where  said  track 
intersects  or  crosses  any  street,  alley  or  public  highway,  fix  and 
determine  •  •  •  the  grade  thereof,  etc.*'  Surely  a  street 
railway  was  not  contemplated  as  intersecting  streets.  Nor  do 
we  believe  they  meant  here  to  require  certain  kinds  of  crossings 
when  in  the  very  next  section  they  require  street  railroads  to  con- 
form to  grade.  A  construction  such  as  the  lower  court  gave  to 
section  12  makes  it  and  section  13  absurdities,  and  no  Act  is 
ever  construed  to  produce  absurdities.  {Dekelt  v.  People,  44 
Colo.  525,  99  Pac.  330 ;  In  re  King,  105  Iowa,  320,  75  N.  W.  187 ; 
St.  Louis  etc.  Ry.  v.  Batesville,  86  Ark.  300,  110  S.  W.  1047; 
Curry  v.  Lehman,  55  Fla.  847,  47  South.  18 ;  Advisory  Board  of 
Coal  Creek  etc.  v.  Levandowski  (Ind.  App.),  84  N.  E.  346;  Logan 
County  V.  Carnahan,  66  Neb.  685,  92  N.  W.  984,  95  N.  W.  812 ; 
In  re  Howard,  80  Vt.  489,  68  Atl.  513.) 

The  commonly  understood  sense  or  meaning  of  the  words 
"railroad*'  and  ** railway''  furnishes  us  some  criterion  to  go  by 
in  interpreting  this  Act.  In  Daly  Bank  etc.  v.  Great  Falls  etc. 
Co.,  32  Mont.  298,  80  Pac.  252,  the  very  excellent  rule  is  laid 
down  that  "where  doubt  arises  as  to  the  meaning  of  the  term 
'railway  corporation'  as  used  in  that  section,  the  doubt  must  be 
resolved  not  merely  by  the  popular  definition  of  the  term  'rail- 
way' but  from  the  general  legislation  respecting  the  subject 
matter,  having  in  mind  the  evident  purpose  to  be  accomplished 
by  these  enactments." 

The  writer  investigated  through  various  street  railways  the 
question  of  whether  or  not  there  was  any  statute  similar  to  the 
one  here  under  discussion  in  any  state.    While  we  failed  to  find 
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in  any  state  a  statute  like  it,  we  did  find  a  statute  in  Ohio  (Gen, 
Code,  sec.  3762),  giving  cities  the  power  to  require  a  bridge 
or  railway  located  in  whole  or  in  part  in  such  corporation 
(municipal)  or  any  portion  thereof  to  be  lighted.  The  stat- 
ute has  been  interpreted  to  include  interurban  railways,  the 
opinion,  however,  clearly  distinguishing  them  from  street  rail- 
ways, the  court  saying:  "Interurban  railways,  by  analogy  of 
statutes  regulating  the  nature  of  business  conducted,  and  mode 
of  operation  now  belong  to  the  class  railroads,  rather  than  that 
of  street  railways.'*  (Ottawa  v.  Ohio  Elec.  Ry,  Co.,  13  Ohio 
C.  C,  n.  s.,  561.) 

Montana  statutes  upon  the  subject  of  railways  have  been  con- 
strued by  the  United  States  court  of  appeals  in  a  very  well-con- 
sidered case,  valuable  also  for  the  very  full  citations  in  it.  In 
this  connection  we  would  call  attention  to  the  fact  that  the  de- 
cision referred  to  announces  the  rule  that  the  character  of  the 
use  and  not  the  motive  power  is  the  test.  It  is  said  by  that 
court:  **We  have  no  power  to  insert  'street  railways'  into  this 
section  of  the  Act,  with  the  knowledge  we  have  that  all  the  other 
provisions  of  the  Act  refer  in  clear,  plain  and  unequivocal  terms 
to  other  kinds  of  railways  or  railroads.  Especially  is  this  true 
when  we  find  Acts  passed  at  the  same  session  where  the  word 
'street'  is  used  as  a  prefix  to  the  word  *  railway'  or  'railroads*  in 
all  Acts  intended  to  apply  to  street  railroads."  (Massachusetts 
Trust  Co.  V.  Hamilton,  88  Fed.  591,  32  C.  C.  A.  46.)  This  de- 
cision is  cited  and  to  all  practical  purposes  affirmed  in  Central 
Trust  Co.  V.  Warren,  121  Fed.  323,  58  C.  C.  A.  289.  While  it 
is  true  that  the  general  rule  is  that  the  interpretation  or  mean- 
ing of  the  word  "railroad"  is  to  be  determined  from  the  general 
legislation  and  intention  of  the  legislature,  there  are  some  au- 
thorities which  may  prove  of  assistance.  General  statutes  as  to 
railroads  or  railways  have  been  held  as  not  applying  to  street 
railways  in  the  following  instances:  Eminent  domain.  (Thomp- 
son etc.  Co.  V.  Simon,  20  Or.  60,  23  Am.  St.  Rep.  86,  10  L.  R. 
A.  25J,  25  Pac.  147 ;  Murray  etc.  Co.  v.  Milwaukee  etc.  Co.,  110 
Wis.  555,  86  N.  W.  199  j  Galveston  etc.  By.  v.  Houston  Electric 
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By.  Co.,  57  Tex.  Civ.  App.  170,  122  S.  W.  287.)  Stopping 
trains  when  crossing  "railroads.*'  (Byrne  v.  Kansas  City  etc. 
By.,  61  Fed.  605,  24  L.  R.  A.  693.)  An  ordinance  as  to  trains 
and  engines.  {Hill  v.  Borne  etc.  Co.,  99  Ga.  103,  28  S.  E.  631.) 
Lien  of  a  judgment  on  railroad  property.  (Fidelity  etc.  Co. 
V.  Douglas,  104  Iowa,  532,  73  N.  W.  1039 ;  Manhattan  Trust  Co. 
V.  Sioux  City  Cable  B.  Co.,  68  Fed.  82.)  Constitutional  provi- 
sion as  to  taxes.  (San  Francisco  etc.  B.  Co.  v.  Scott,  142  Cal. 
222,  75  Pac.  575;  City  of  Newark  v.  Merchants'  Ins.  Co.,  55  N. 
J.  L.  145,  26  Atl.  137.)  Statute  as  to  responsibility  for  acci- 
dents. (Lincoln  etc.  By.  v.  McClellan,  54  Neb.  672,  69  Am.  St. 
Eep.  736,  74  N.  W.  1074.)  Statute  of  limitation  of  railroad 
suits.  '(North  Hudson  County  By.  v.  Flanagan,  57  N.  J.  L.  236, 
30  Atl.  476.)  Fellow-servant  laws.  (Biley  v.  Galveston  City 
By.  Co.,  13  Tex.  Civ.  App.  247,  35  S.  W.  826 ;  Funk  v.  St.  Paul 
etc.  By.,  61  Minn.  435,  52  Am.  St.  Rep.  608,  29  L.  R.  A.  208, 
63  N.  W.  1099 ;  Sams  v.  St.  Louis  etc.  Co.,  174  Mo.  53,  61  L.  R.  A. 
475,  73  S.  W.  686.)  Provisions  as  to  penalties  as  to  excess  fares. 
(Moneypenny  v.  Sixth  Ave.  B.  B.  Co.,  4  Abb.  Pr.,  n.  s.,  357.) 
Laborer's  lien.  (Front  St.  Cable  By.  Co.  v.  Johnson,  2  Wash. 
112,  11  L.  R.  A.  693,  25  Pac.  10S4:;  Manhattan  Trust  Co.  v.  Sioux 
City  Cable  Co.,  68  Fed.  82 ;  Massillon  etc.  Co.  v.  Cambria  Iron 
Co.,  59  Ohio  St.  179,  52  N.  E.  192.)  Provision  as  to  occupying 
street  crossings.  (Howard  v.  Union  etc.  Co.,  156  Mass.  159,  30 
N.  E.  479.)  Railway  Commission  Acts.  (Board  of  Bailroad 
Commrs.  v.  Market  St.  By.  Co.,  132  Cal.  677,  64  Pac.  1065 ;  Ka^i- 
sas  City  etc.  Co.  v.  Board,  73  Kan.  168,  84  Pac.  755.)  Forbid- 
ding consolidations.  (Scott  v.  Farmers'  etc.  Bank,  97  Tex.  31, 
104  Am.  St.  Rep.  835,  75  S.  W.  7 ;  Appeal  of  Montgomery,  136 
Pa.  96,  9  L.  R.  A.  369,  20  Atl.  399.)  Statute  exempting  from 
stock  subscription  liability.  (Ferguson  v.  Sherman,  116  Cal. 
169,  37  L.  R.  A.  622,  47  Pac.  1023.)  It  has  also  been  held  that 
the  term  ** railroad,"  without  any  qualifying  prefix,  applies  to 
the  steam  railroads  of  commerce  only.  (State  v.  Duluth  etc.  By. 
Co.,  76  Minn.  96,  57  L.  R.  A.  63,  78  N.  W.  1032.)  That  a  street 
railway  grant  does  not  authorize  a  steam  road  to  occupy  streets 
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is  held  in  a  very  well-considered  case  by  Judge  Baldwin,  dealing 
fully  with  this  subject.  (Canastota  Knife  Co.  v.  Newington  etc, 
Co.,  69  Conn.  146,  36  Atl.  1107.) 

If  we  adopt  the  far-fetched  construction  that  section  12 
applies  to  street  railroads,  it  is  repealed  by  section  4  of  Chap- 
ter 98  of  the  Laws  of  1911,  which  expressly  provides  that 
lighting  districts  may  be  created,  and  in  the  event  a  street 
railway  is  within  the  district,  it  may  be  charged  *'for  such 
part  of  the  entire  cost  and  expense  of  such  installation  and 
maintenance,  not  exceeding  one-sixth  thereof,  as  the  city  council 
may  determine."  This  Act  cannot  be  construed  otherwise  than 
as  an  express  repeal  of  the  construction  here  sought  to  be  given 
to  subsection  12,  supra,  and  its  preceding  enactments  of  1895, 
1893  and  1887.  (State  v.  Courtney,  27  Mont.  378,  71  Pac.  308; 
Dennis  v.  Moses,  18  Wash.  537,  40  L.  R.  A.  302,  52  Pac.  333 ; 
People  V.  Dobbins,  73  Cal.  257,  14  Pac.  860;  Wellsburg  etc.  B. 
Co.  v.  Panfiandle  Traction  Co.,  56  W.  Va.  18,  48  S.  E.  746; 
Rodgers  v.  United  States,  185  U.  S.  83,  46  L.  Ed.  816,  22  Sup. 
Ct.  Rep.  582 ;  Joseph  Speidel  Grocery  Co.  v.  Warder,  56  W.  Va. 
602,  49  S.  E.  534.)  It  is  a  well-settled  rule  that  where  general 
terms  in  one  part  of  a  statute  are  inconsistent  with  more  specific 
or  particular  provisions  in  another  part,  the  particular  provi- 
sions will  be  given  effect.     (36  Cyc.  1130,  notes,  68,  69.) 

Mr.  n.  8.  Hepner,  and  Mr.  Edward  Horsky,  for  Respondent, 
submitted  a  brief  and  one  in  answer  to  Appellant;  Mr.  Horsky 
argued  the  cause  orally. 

Apart  from  subdivision  12,  the  city  has  the  police  power  con- 
ferred in  its  ** general  welfare  clause"  in  subdivision  1  of  sec- 
tion 3259.  {City  of  Helena  v.  Kent,  32  Mont.  279,  4  Ann.  Cas. 
235,  80  Pac.  258,  and  cases  there  cited.)  The  requirement  for 
lighting  tracks  is  essentially  a  police  regulation.  {Village  of 
St.  Mary  v.  Lake  Erie  etc.  Co.,  60  Ohio  St.  136,  53  N.  E.  795.) 
The  right  to  exercise  the  police  power  cannot  be  surrendered, 
alienated  or  abridged,  either  by  the  legislature  or  municipality, 
by  any  grant,  contract  or  delegation.    Whatever  is  necessary 
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to  preserve  and  promote  the  health,  safety,  convenience  and 
comfort  of  the  public,  must  be  regarded  as  reserved.  (3  Mc- 
Quillin  on  Municipal  Corporations,  sec.  953,  p.  2086  et  seq.,  and 
cases  cited;  1  McQuillin  on  Municipal  Corporations,  sec.  382, 
p.  842;  3  Dillon  on  Municipal  Corporations,  2060,  and  cases 
cited ;  Northern  Pac.  Ry,  Co.  v.  Duluth,  208  U.  S.  583,  52  L.  Ed. 
630,  28  Sup.  Ct.  Rep.  341.)  Hence  when  a  franchise  or  priv- 
ilege is  granted  to  use  the  city  street  for  a  public  service,  the 
grantee  accepts  the  right  upon  the  implied  condition  that  it  shall 
be  held  subject  to  the  reasonable  and  necessary  exercise  of  the 
police  power  of  the  state,  operating  either  through  legislative 
enactment  or  municipal  action.  (3  Dillon  on  Municipal  Cor- 
porations, 2060,  and  cases  cited.)  **Thus  the  legislature  or  the 
city  acting  under  delegated  authority  may  require  a  railroad 
company  to  light  such  portion  of  the  railroad  as  is  within  the 
city  limits.*'  (Pittsburg  etc.  R.  Co.  v.  Hartford  City,  170  Ind. 
674,  20  L.  R.  A.,  n.  s.,  461,  82  N.  E.  787,  85  N.  E.  362 ;  Cincifi. 
nati  etc.  R.  Co.  v.  SiUlivan,  32  Ohio  St.  152.)  '*A  regulation 
which  shows  on  its  face  that  the  end  contemplated  is  the  securing 
of  reasonable  safeguards  against  danger  will  ordinarily  be  pre- 
sumed to  be  valid,  and  will  not  be  interfered  with  on  light 
grounds,  or  where  the  regulation  can  fairly  be  said  to  tend 
toward  a  safer  condition."  (36  Cyc.  1447.)  '*A  regulation 
is  not  unreasonable  or  invalid  from  the  mere  fact  that  it  will 
require  a  large  outlay  of  money  by  the  company."  {Id.,  citing 
People  V.  Detroit  United  Ry.,  134  Mich.  682,  104  Am.  St.  R«p. 
626,  63  L.  R.  A.  746,  97  N.  W.  36 ;  People  v.  Detroit  Citizens' 
St.  R.  Co.,  116  Mich.  132,  74  N.  W.  520.)  Regulation  by  cities 
must  be  reasonable  under  the  police  power.  If  the  regulation 
is  reasonable,  it  is  operative,  even  if  the  cost  is  large.  (36  Cyc. 
1405.) 

It  is  true,  in  general,  that  in  ascertaining  the  meaning  or 
sense  in  which  given  words,  such  as  ** railroad"  or  "railway," 
are  used  in  a  given  statute,  other  portions  of  the  same  statute 
in  which  the  same  words  are  used  may  be  resorted  to  for  com- 
parison to  ascertain  in  what  sense  such  term  is  used;  that  is, 
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in  what  connection,  the  context,  and  what  is  its  intendment,  in 
the  light  of  the  employment  of  the  same  words  in  the  same 
piece  of  legislation.  Thus,  in  the  Hamilton  Case  referred  to 
in  the  investigation  of  the  phrase  quoted,  "railway  corpora- 
tion,*' the  United  States  ninth  circuit  court  of  appeals  held 
that  as  the  term  was  employed  in  section  707  of  the  5th  Divi- 
sion of  the  Compiled  Statutes  of  Montana  of  1887,  it  referred 
only  to  the  steam  railroads  of  commerce;  but  this  was  clear 
in  view  of  sections  702,  703,  704  and  706,  in  disclosing  that 
the  legislature  had  in  mind  only  steam  railroads  of  commerce, 
for  the  said  section  mentioned  could  only  apply  to  such  rail- 
roads of  commerce,  and  not  to  street  railroads.  In  the  case 
at  bar,  however,  the  legislature  of  1895  inserted  the  words  '*or 
otherwise,"  and  again  the  legislature  in  1897,  to  emphasize  this 
intent,  passed  a  new  Act,  employing  the  same  language.  The 
words  80  added  make  the  statute  self-definitive.  Thereby  sub- 
division 12  embraces  every  sort  of  a  railroad,  and  removes  any 
doubt  that  might  have  existed  if  such  term  had  not  been  used. 
''The  word  'railroad'  has  no  such  fixed  definition  as  to  deter- 
mine, by  its  mere  use  in  a  statute,  if  it  applies  to  street  railways 
or  not.  It  may  be  used  in  its  broad  sense  to  include  street  rail- 
roads or  any  other  kind  of  railroad  on  which  iron  is  laid  for 
wheels  to  run  on,  whether  propelled  by  steam,  electricity,  horse- 
power, or  other  power — or  it  may  be  used  in  a  technical  sense 
and  not  apply  to  street  railroads.'*  (Massachusetts  etc.  Co,  v. 
Hamilton,  88  Fed.  588,  32  C.  C.  A.  46.)  "The  terms  'railroad' 
and  'railway'  are  synonymous,  and  are  generally  used  inter- 
changeably, unless  it  appears  from  the  connection  in  which  one 
term  or  the  other  is  used  that  a  particular  kind  of  road  is  in- 
tended." (Mobile  Light  etc.  Co.  v.  Mackay,  158  Ala.  51,  48 
South.  509 ;  Funk  v.  St.  Paul  City  B.  Co.,  61  Minn.  435,  52  Am. 
St.  Bep.  608,  29  L.  B.  A.  208,  63  N.  W.  1099 ;  Philadelphia  v. 
Philadelphia  Traction  Co.,  206  Pa.  35,  55  Atl.  762;  Oyger  v. 
Philadelphia  City  Pass.  R.  Co.,  136  Pa.  96,  9  L.  B.  A.  369,  20 
AtL  399.)  "The  word  'railway'  may  include  railroads  oper- 
ated  by  steam  as  well  as  those  whose  cars  are  propelled  by  some 
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other  power,  yet  it  is  common  knowledge  that  such  corporations 
as  belong  to  the  latter  class  are  usually  operated  as  street  rail- 
ways for  local  convenience."  (Thompson-Houston  Electric  Co. 
V.  Simon,  20  Or.  60,  23  Am.  St.  Rep.  86,  10  L.  R.  A.  251,  25  Pac. 
147.)  ''Laws  relating  to  taxation  of  railroads  should  be  con- 
strued to  include  street  railroads.  City  passenger  railroads  are 
included  in  the  name  railroads.*'  (HestonviUe  etc,  R.  Co.  v. 
City  of  Philadelphia,  89  Pa.  210.)  "The  term  'railroad'  as 
used  in  'every  railroad  shall  keep'  person  on  locomotives  on  look- 
out ahead,  includes  railroad  operating  'dummy'  in  the  city  ex- 
clusively engaged  in  carrying  passengers."  (Katzenberger  v. 
Lawo,  90  Tenn.  235,  25  Am.  St.  Rep.  681,  13  L.  R.  A.  185,  16 
S.  W.  611.)  "An  Act  providing  for  redress  of  injuries  from 
neglect  or  misconduct  of  'railroad  companies'  applies  to  pro- 
prietors of  any  kind  of  railroad,  whether  it  is  propelled  by  steam 
or  horse-power  on  iron  or  any  other  kind  of  rails."  (Johnson 
V.  Louisville  City  Ry,  Co.,  73  Ky.  (10  Bush)  231.)  "An  Act 
to  enable  railroad  corporations  to  borrow  money,  etc.,  is  suffi- 
ciently comprehensive  to  embrace  horse  railways."  (Chicago  v. 
Evans,  24  111.  52.)  "The  word  'railroad,'  in  its  broadest  signifi- 
cation, includes  a  street  railroad.  When  the  word  is  used  in  a 
statute,  there  is  no  definite  rule  of  construction  as  to  whether 
it  includes  street  railroads.  It  may,  or  it  may  not,  include  them. 
The  meaning  of  the  word  must  depend  upon  the  context  and  the 
general  intent  of  the  statute  in  which  it  is  used."  (Bloxham 
V.  Consumers'  Electric  Light  &  St.  R.  Co.,  36  Fla.  519,  51  Am. 
St.  Rep.  44,  29  L.  R.  A.  507,  18  South.  444.)  But  it  has  been 
held  that  when  either  of  the  words  "railroad"  or  "railway" 
is  used  in  a  statutory  or  constitutional  provision,  and  the  con- 
text is  without  indication  that  a  particular  kind  of  road  is  in- 
tended, the  provision  will  be  held  applicable  to  every  species 
of  road  embraced  in  the  general  sense  of  the  word  used.  (Gyger 
V.  Philadelphia  City  R.  R.  Co.,  supra.)  "The  term  'railroad'  in- 
cludes street  railroad  in  mechanic's  lien  statutes  where  the  words 
used  are  'any  railroad.'  "  (Egan  v.  Cheshire  Street  Ry,,  78 
Conn.  291,  61  Atl.  950.)     "  'Railroad'  as  used  in  the  Code  pro- 
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Tiding  a  penalty  for  obstructing  a  railroad  includes  a  street 
railway  operated  by  horse-power  as  well  as  a  steam  railroad." 
{Price  V.  State,  74  Ga.  378.) 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  cause  was  submitted  to  the  district  court  upon  an  agreed 
statement  of  facts  under  the  provisions  of  section  7254,  Revised 
CodeSy  to  have  determined  the  question:  "Has  the  city  of  Helena 
the  right  and  power  to  require  the  plaintiff,  the  Helena  Light 
and  Railway  Company,  to  light  its  railway  tracks  within  the 
corporate  limits  of  said  city  without  cost  or  expense  to  the  city, 
and  particularly  at  street  intersections  T'  The  court  upheld  the 
contention  of  the  city  that  it  has  the  power  and  rendered  judg- 
ment in  its  favor.     The  plaintiff  has  appealed. 

The  plaintiff  is  operating  its  railway  under  what  is  referred 
to  in  the  briefs  of  counsel  as  the  ** Brill  Franchise.'*  It  also 
supplies  to  itself  and  to  the  city  and  its  inhabitants  electricity 
for  light  and  power  purposes  under  a  second  franchise  granted 
to  it  by  the  city.  The  ordinance  granting  the  railway  franchise 
contains  this  provision : 

"Section  2.  Rights  Granted,  Subject  to  What. — The  right 
and  privilege  hereby  granted  is  subject,  except  as  herein  other- 
wise provided,  to  the  terms,  restrictions  and  provisions  contained 
in  Article  III,  entitled  *  Street  Railroads,'  on  pages  323  to  331, 
inclusive,  of  the  Revised  Ordinances  of  1897." 

Section  19  of  said  Article  3,  which  was  in  force  when  the  Brill 
franchise  was  granted,  is  as  follows:  **The  city  of  Helena  re- 
serves the  right,  by  resolution  or  order  of  the  city  council,  to 
adopt  such  other  or  further  regulations,  rules  or  restrictions, 
with  reference  to,  or  for  the  management  of,  street  railroads,  or 
companies  or  corporations  conducting  street  railroads  within  the 
city  of  Helena,  as  the  council  may  from  time  to  time  deem 
proper;  and  all  grants  for  street  railroads  shall  be  construed, 
taken  and  held  to  be  subject  to  the  right  in  this  section  reserved, 
whether  so  expressed  in  the  grant  or  not." 
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Section  3259  of  the  Revised  Codes  declares:  **The  city  or  town 
council  has  power:  •  •  •  (12)  To  require  the  lighting  of 
any  railroad  track  or  route  within  a  city  or  town,  the  cai3 
of  which  are  propelled  by  steam  or  otherwise,  and  fix  and  de- 
termine the  number,  style  and  size  of  the  lamp-posts,  burners, 
lamps  and  all  other  fixtures  and  apparatus  necessary  for  such 
lighting,  and  the  points  of  location  of  the  lamp-posts,  and  to 
require  the  construction  of  crossings  on  the  line  of  any  rail- 
road track  or  route  within  the  city  or  town,  the  cars  of  which 
are  propelled  by  steam  or  otherwise  where  the  said  track  inter- 
sects or  crosses  any  street,  alley  or  public  highway,  or  runs 
along  the  same,  and  to  fix  and  deteimine  the  size  and  kind 
of  such  crossings  and  the  grades  thereof,  and  in  case  the  owner 
of  such  railroad  fails  to  comply  with  such  requirements,  the 
council  may  cause  the  same  to  be  done,  and  it  may  assess  the 
expense  thereof  against  such  owner,  and  the  same  constitutes  a 
lien  on  any  property  belonging  to  such  owner  within  such  city 
or  town,  and  may  be  collected  as  other  taxes. ' ' 

The  ordinance  imposing  upon  the  plaintiff  the  requirement 
in  question  is  not  incorporated  in  the  agreed  statement  of  facts. 
What  its  specific  requirements  are  as  to  the  number  of  lights 
required,  their  character,  position,  etc.,  does  not  appear.  This 
is  not  important,  however,  since  the  question  presented  is  not 
whether  the  particular  requirements  of  the  ordinance  are  rea- 
sonable, but  whether  either  under  the  reservation  in  the  general 
ordinance,  which  must  be  read  into  the  Brill  franchise,  or  under 
the  provision  of  the  statute,  the  council  may  exact  the  require- 
ment it  has  undertaken  to  make. 

1.  As  to  the  reservation  clause  in  the  ordinance,  it  is  con- 
tended that,  though  the  plaintiff  by  accepting  the  franchise 
entered  into  a  contract  with  the  city  whereby  it  bound  itself 
to  observe  any  condition  imposed  upon  it  by  the  city,  it  did  not 
thereby  bind  itself  to  submit  to  an  exaction  made  of  it,  which, 
but  for  the  reservation,  it  would  be  wholly  beyond  the  power 
of  the  city  to  make.  It  is  also  argued  that  the  general  reserva- 
tion does  not  impose  upon  the  plaintiff  any  other  duty  than 
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to  submit  to  any  reasonable  regulation  enacted  by  the  city.  We 
do  not  think  the  reservation  enlarges  in  any  degree  the  power 
of  the  city  to  enact  suitable  police  regulations  to  control  the 
construction  and  operation  of  railways  upon  its  streets.  Upon 
examination  of  it  we  find  that  it  prescribes  with  great  particu- 
larity the  method  to  be  pursued  in  constructing  them,  the  char- 
acter of  materials  to  be  used,  the  grade  upon  which  they  shall 
be  laid  (on  a  level  with  the  surface  of  the  street),  the  portion 
of  the  street  they  shall  occupy,  the  maximum  rate  of  speed  at 
which  the  cars  shall  be  moved,  the  points  at  which  the  cars  must 
be  stopped  to  receive  and  discharge  passengers,  and  the  duty  of 
the  corporation  or  other  person  owning  the  railroad  to  make 
the  necessary  repairs  to  the  tracks  and  to  keep  the  portion  of 
the  street  occupied  by  them  planked  or  paved,  as  the  necessities 
of  the  case  from  time  to  time  require.  It  imposes  the  duty 
of  keeping  the  cars  clean  and  in  good  repair.  It  prohibits 
the  carrying  of  freight.  It  defines  the  relative  rights  of  the 
city  and  the  owners  of  the  railroads,  when  it  bf  comes  necessary 
to  make  repairs  upon  the  streets.  It  reserves  the  right  in  the 
city  to  require  the  use  by  one  owner  of  a  single  track  in  com- 
mon with  the  owner  of  another  railroad  at  points  where  the 
^ddth  of  the  street  does  not  permit  the  laying  of  two  tracks.  It 
contains  many  other  provisions  guarding  the  comfort,  conven- 
ience and  safety  of  the  public  while  traveling  on  the  cars  or 
upon  the  streets,  and  declares  any  violation,  by  omission  or  com- 
mission, of  any  of  the  provisions  contained  in  it  a  misdemeanor, 
subjecting  the  offender  to  the  penalty  of  a  fine.  If  the  owner 
of  a  railroad  fails  to  comply  with  any  of  its  requirements,  its 
franchise  may  be  forfeited.  In  short,  the  ordinance  is  nothing 
more  nor  less  than  a  series  of  police  regulations  designed  to 
control  the  operation  of  the  railroad,  and  thus  afford  reasonable 
protection  to  the  public  in  the  use  of  the  streets. 

The  source  of  the  police  power  of  a  municipality  is  the  state. 
[1]  The  extent  of  it  must  be  ascertained  from  the  law  creating 
the  municipality,  and  from  the  laws  of  the  state  bearing  upon 
the  same  subject.    The  power  cannot  be  surrendered,  alienated 
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or  abridged  by  contract,  nor  can  it  be  delegated  even  with  the 
consent  of  the  legislature.  Its  exercise  is  a  governmental  func- 
tion. Without  it  neither  the  state  nor  the  municipality  could 
protect  the  public  welfare.  {Northern  Pckc,  Ry,  Co,  v.  Minne- 
sota, 208  U.  S.  583,  52  L.  Ed.  630,  28  Sup.  Ct.  Rep.  341 ;  Dillon 
on  Municipal  Corporations,  sec.  1269;  McQuillin  on  Municipal 
Corporations,  sec.  890.)  By  parity  of  reasoning,  since  the  state 
is  th€  source  of  this  power,  it  is  obvious  that  it  cannot  be  en- 
larged or  extended  by  contract  or  agreement  with  a  private  citi- 
zen or  subject.  To  assert  the  contrary  is  to  assert  the  proposition 
that  a  private  citizen  may  by  agreement  clothe  the  municipality 
with  a  power  which  the  state  alone  could  grant.  Therefore, 
[2]  the  general  expression  *'such  other  and  further  regula- 
tions, rules  or  restrictions,"  etc.,  found  in  the  ordinance,  must, 
we  think,  be  taken  to  refer  to,  and  include  only,  regulations 
of  the  same  character  as  these  prescribed  in  the  preceding  sec- 
tions, viz.,  police  regulations.  A  familiar  rule  of  statutory  inter- 
pretation is  that,  where  general  words  follow  particular  and 
specific  words,  the  former  must  be  held  to  mean  things  of.  the 
same  kind.  (Sutherland  on  Statutory  Construction,  sec.  268.) 
It  is  true  that  the  particular  provisions  found  in  the  ordinance 
preceding  the  section  containing  the  reservation  embody  sepa- 
rate and  distinct  regulations  applicable  to  the  subjects  with 
which  they  deal,  yet  they  all  fall  under  the  head  of  **  police  regu- 
lations," and  the  principle  embodied  in  the  rule,  it  would  seem, 
should  be  applied  as  well  to  the  ordinance  as  to  a  statute  in 
which  the  enumeration  of  specific  things  followed  by  general 
words  is  all  embodied  in  a  single  section.  To  broaden  the 
meaning  of  the  expression  so  far  as  to  make  it  include  regula- 
tions pertaining  to  subjects  wholly  beyond  the  purview  of  its 
police  power  would  be  to  hold  that  the  city  may  exact  of  the 
plaintiff  submission  to  any  sort  of  burden  or  imposition  which 
the  council  might  deem  it  expedient  to  impose,  including,  for 
instance,  a  requirement  that  the  plaintiff,  besides  lighting  its 
tracks  upon  the  streets  upon  which  they  lie,  shall  also  pave 
and  keep  in  repair  throughout  their  entire  length  those  portions 
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of  the  same  streets.  It  canDot  be  questioned  that  such  a  re- 
quirement would  ^ot  be  within  the  lawful  exercise  of  the  police 
power.  It  would  simply  be  an  imposition  upon  the  plaintiff 
of  a  duty  which  rests  exclusively  upon  the  municipality  itself. 
In  accepting  the  franchise  from  the  city,  the  plaintiff  impliedly 
agreed  to  become  subject  to  any  reasonable  police  regulation 
which  was  in  force  at  the  time,  as  well  as  to  any  that  might 
thereafter  be  enacted.  It  did  not  require  an  express  agreement 
on  this  subject  to  enable  the  city  to  exact  compliance  of  the 
plaintiff.  (Dillon  on  Municipal  Corporations,  sec.  1269.)  That 
the  city  might  by  an  express  agreement  incorporated  in  the 
grant  have  exacted  plaintiff's  consent  to  submit  to  any  imposi- 
tion which  it  chose  to  impose  upon  it  we  do  not  doubt.  The 
plaintiff  was  not  obliged  to  accept  the  franchise.  It  took  it  with 
whatever  burden  was  attached  to  it.  We  do  not  think,  how- 
ever, that,  in  the  absence  of  a  specific  agreement  to  that  effect, 
the  city  has  the  right  to  impose  upon  it  any  burden  other  than 
such  as  it  might  impose  upon  any  other  person  in  the  same 
position. 

2.  This  brings  us  to  the  real  question  at  issue ;  that  is  to  say : 
Does  the  provision  of  the  statute,  supra,  vest  in  the  city  the 
power  to  make  the  requirement  in  question?  The  rule  is 
[33  established  in  this  jurisdiction  that  a  municipality  has 
only  such  powers  as  are  expressly  conferred  by  the  law  creating 
it,  and  such  as  are  necessarily  implied  and  are  indispensable 
in  order  to  accomplish  the  purpose  of  its  creation;  and,  when 
there  is  a  fair  and  reasonable  doubt  as  to  the  existence  of  the 
particular  power,  it  must  be  resolved  against  the  municipality 
and  the  power  denied.  {State  ex  rel,  Quintin  v.  Edwards,  40 
ilont.  287,  20  Ann.  Cas.  239,  106  Pac.  695;  Davenport  v.  Klein^ 
Schmidt,  6  Mont.  502,  13  Pac.  249.)  The  reason  of  the  rule  is 
that  the  state  has  granted  in  clear  and  unmistakable  terms 
all  that  it  intended  to  grant  at  all.    (Id,) 

The  provisions  of  the  statute  are  not  explicit.  It  is  argued 
that  the  terms  in  which  it  is  couched  are  broad  enough  to  in- 
dade  any  road  constructed  of  rails.    Whether  it  was  intended 
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by  the  le^slature  to  put  street  railroads  in  the  same  class  with 
commercial  railroads  and  make  them  subject  to  the  same  regu- 
lations by  the  municipality  is  left  in  doubt.  To  ascertain  its 
intention,  reference  must  be  had  to  the  context  in  which  the 
provision  is  found,  other  provisions  pertaining  to  the  same 
subject,  the  occasion  and  necessity  calling  for  the  enactment  of 
it,  and  the  remedy  had  in  view. 

Section  3259  is  an  enumeration  of  the  powers  of  a  city  coun- 
cil. It  confers  the  power  to  pass  all  by-laws,  ordinances  and 
resolutions  not  repugnant  to  the  federal  or  state  Constitution 
or  the  Title  relating  to  the  government  of  cities,  which  may 
be  necessary  to  carry  out  the  provisions  of  the  Title.  (Subdi- 
vision 1.)  By  specific  provisions  embodied  in  eighty-one  other 
subdivisions  it  grants  many  of  the  powers  included  in  sub- 
division 1,  besides  others  not  clearly  included.  Some  of  them 
are  cumulative  in  character,  but  most  of  them  deal  with  specific 
subjects.  Subdivisions  11,  12,  13  and  66  relate  exclusively  to 
railroads.  Subdivision  11  grants  the  power  *'to  regulate  and 
control  the  laying  of  railroad  tracks  and  prohibits  the  use  of 
engines  and  locomotives  propelled  by  steam  or  otherwise,  or  to 
regulate  the  speed  thereof  when  used."  Subdivision  12  is 
quoted  above.  By  subdivision  13  is  granted  the  power  *'to  li- 
cense and  authorize  the  construction  and  operation  of  street 
railroads  and  require  them  to  conform  to  the  grade  of  the  street 
as  the  same  are  or  may  be  established.'*  Subdivision  66  confers 
the  power  to  grant  to  street  or  other  railroads  rights  of  way 
through  the  streets  or  property  of  the  city,  to  regulate  the  run- 
ning and  management  of  the  cars,  to  compel  repairs  upon  a 
street  occupied  by  a  railroad  by  the  owner  thereof,  to  regulate  the 
speed  of  engines,  and  to  require  flagmen  at  crossings.  This  last 
subdivision  in  terms  applies  to  both  commercial  and  street 
railroads.  We  do  not  attach  any  significance  to  the  use  of  the 
term  ** railroad**  in  these  subdivisions.  Similar  provisions  were 
first  enacted  by  the  territorial  legislature  in  1887.  (Comp. 
Stats.  1887,  Div.  5,  sec.  325,  subds.  14  [11],  15  [12],  16  [13].) 
They  have  been  amended  from  time  to  time  since,  but  not  in  any 
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partienlar  indicating  an  intention  to  change  or  extend  their 
application.  (Laws  1893,  p.  113,  snbds.  14  [11] ,  15  [12] ,  16  [13] ; 
Pol.  Code  1895,  sec.  4800,  subds.  11-13 ;  Laws  1897,  p.  204,  subds. 
11-13.)  As  originally  enacted,  subdivisions  11  and  12  applied 
only  to  railroads  propelled  by  steam  locomotives.  As  they  now 
stand,  they  include  railroads  upon  which  any  kind  of  motive 
power  is  used,  as  is  indicated  by  the  expression  **or  otherwise,*' 
now  found  in  subdivisions  11  and  12,  but  not  in  the  Act  o£  1887. 
The  terms  ** railroad"  and  ** railway"  were  used  in  the  original 
enactment  as  synonymous.  So  they  were  used  in  the  Act  of 
1893.  They  have  been  used  indiscriminately  in  the  same  sense 
in  much  of  the  legislation  on  the  subject  of  railroads  and  rail- 
road corporations  as  is  pointed  out  in  Daly  Bank  &  Trust  Co,  v. 
Great  FaUs  St  Ry.  Co.,  32  Mont.  298,  80  Pac.  252.  In  the 
popular  sense  they  are  synonymous.  As  was  said  by  the  su- 
preme court  of  California  in  Ferguson  v.  Sherman,  116  Cal.  169, 
37  L.  R.  A.  622,  47  Pac.  1023:  *'We  recognize  that  the  word 
•railroad'  or  'railway,'  as  used  in  a  law,  is  broad  enough  to  in- 
clude street  railroads,  and  that  many  cases  have  arisen  where 
the  courts  have  held  that  the  word  does  in  its  signification  in- 
clude such  corporations;  but,  when  all  has  been  said,  each  case 
has  been  determined  upon  its  own  facts,  having  in  view  the  cir- 
cumstances of  the  case,  the  context,  the  presumed  intention 
of  the  lawmakers,  and  the  general  policy  of  the  particular  state 
in  regard  to  the  matter,  and  therefore,  while  a  large  number  of 
cases  may  be  cited  in  which  the  courts  have  held  that  the  stat- 
utes under  consideration  dealing  with  'railroads'  embraced  in 
their  provisions  street  railroads,  an  equal  number  could  be  in- 
stanced in  which  the  courts  have,  under  the  facts  of  the  case, 
narrowed  and  limited  the  application  of  the  statute,  and  held 
that  street  railroads  were  not  included.  It  would  be  difScult, 
if  not  impossible,  to  formulate  any  rule  to  govern  the  deter- 
mination. In  this  state  the  difficulty  is  much  relieved  by  the 
distinction  i^hich  our  Codes  make  between  railroad  corporations 
proper  and  street  railroad  corporations." 

UoaU,  Vol.  47--a 
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Much  of  our  legislation  on  the  subject  of  railroads  and  rail- 
road 'Corporations  has  no  application  to  street  railroads.  This 
is  made  apparent  by  the  discussion  of  the  provisions  which 
were  construed  in  Daly  Bank  &  Trust  Co.  v.  Great  Falls  St,  Ry. 
Co,,  supra,  and,  while  the  question  now  before  us  was  not  in- 
volved in  that  case,  what  is  said  on  this  subject  and  especially 
touching  the  provision  now  under  consideration  should  be  given 
weight  in  arriving  at  its  meaning.  It  will  be  observed  that  the 
term  ** railroad"  is  employed  iu  subdivisions  11  and  12  without 
qualification.  Immediately  afterward,  in  subdivision  13,  the 
distinguishing  prefix  "street"  is  used.  This  same  distinction 
Is  made  in  subdivision  66.  It  is  found  in  sections  relating  to 
the  assessment  of  railroads.  (Rev.  Codes,  sees.  2528,  2529.) 
Again,  in  section  3808,  enumerating  the  purposes  for  which 
corporations  may  be  formed,  the  same  distinction  is  observed. 
Yet  again  it  is  found  in  the  recent  Act  of  the  legislature  pro- 
viding for  the  establishment  of  lighting  districts  in  the  business 
portions  of  cities  and  towns.  (Laws  1911,  p.  167.)  The  fre- 
quent use  of  this  prefix  indicates  the  intention  of  the  legislature 
to  maintain  the  distinction,  and  suggests  that  in  construing 
enactments  touching  railroads  they  should  not  be  held  to  apply 
to  street  railroads  unless  the  intention  that  they  shall  so  apply 
is  apparent.  The  character  of  their  construction,  the  mode 
of  their  operation,  the  comparatively  limited  sphere  of  their 
activities,  distinguish  them  from  the  railroads  of  commerce. 
Their  tracks  must  conform  throughout  to  the  grade  of  the 
streets.  Their  cars  are  comparatively  small  and  light,  and  there- 
fore are  easily  subject  to  control.  They  are  moved  one  at 
a  time,  or  in  trains  consisting  of  a  single  car  and  a  trailer. 
They  are  easily  operated  by  one  or  two  men.  They  are  also 
lighted,  and  their  approach  or  presence  is  easily  observable. 
Their  rate  of  speed  is  low.  The  danger  to  operators  and  the 
public  is,  for  these  reasons,  comparatively  small.  Generally, 
they  may  convey  passengers  only.  The  operation  of  commercial 
railroads  requires  the  use  of  massive  locomotives.  They  convey 
passengers  as  well  as  freight,  often  making  use  of  composite 
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trains.  Their  trains  are  made  up  of  many  heavy  cars  which, 
with  the  massive  locomotives  drawing  them,  render  them  diffi- 
cult to  control.  They  extend  for  long  distances.  Freight  trains 
cannot  be  lighted.  The  movements  of  all  trains  must  be  con- 
trolled by  signals.  Many  men  are  required  to  operate  them. 
The  danger  to  the  operators  and  the  public  is  proportionately 
large.  Hence,  the  greater  necessity  for  precautions  to  protect 
against  danger  of  accident,  and  to  serve  the  convenience  of  the 
public.  These  and  many  other  matters  which  might  be  men- 
tioned serve  to  emphasize  the  distinctive  difference  in  the  two 
kinds  of  railroads  and  furnish  support  to  the  view  that  by  the 
employment,  in  the  statute,  of  the  term  ''railroad''  or  "rail- 
way," without  qualification,  the  legislature  does  not  intend  to 
include  street  railroads,  unless  the  intention  to  do  so  is  ap- 
parent from  the  general  legislation  on  the  subject,  or  such 
intention  is  apparent  from  the  provisions  of  the  partiicular 
statute.     (33  Cyc.  34;  36  Cyc.  1348,  1349.) 

We  refer  to  a  few  cases  which  justify  the  foregoing  state- 
ment. In  Minnesota  it  is  held  that  a  statute  declaring  that 
railroad  corporations  shall  be  liable  for  damages  sustained  by 
an  agent  or  servant  of  the  corporation  through  the  negligence 
of  any  other  agent  or  servant  is  not  applicable  to  street  railroad 
corporations.  {Funk  v.  St,  Paul  City  Ry.  Co.,  61  Minn.  435, 
52  Am.  St.  Rep.  608,  29  L.  B.  A.  208,  63  N.  W.  1099.)  The  su- 
preme court  of  Oregon  in  ThompsovrHouston  El.  Co.  v.  Simon, 
20  Or.  60,  23  Am.  St.  Rep.  86,  10  L.  R.  A.  251,  25  Pac.  147,  de- 
termined that  a  statute  authorizing  railroad  corporations  to  ac- 
quire rights  of  way  by  condemnation  does  not  include  street 
railroad  corporations.  A  like  conclusion  was  reached  by  Judge 
Taft  in  Byrne  v.  Kansas  City,  Ft.  Scott  &  M.  R.  Co.,  61  Fed. 
605,  9  C.  C.  A.  666,  24  L.  R.  A.  693,  as  to  the  meaning  of  a 
section  of  the  Code  of  Tennessee  providing  that  every  engine 
or  train  shall  be  brought  to  a  full  stop  before  crossing  an  inter- 
secting railroad.  It  was  held  that  the  statute  has  no  applica- 
tion to  the  crossing  by  a  steam  commercial  railroad  of  a  horse-car 
track.    In  San  Francisco  <£  S.  M,  EL  Ry,  Co.  v.  Scott,  Collector. 
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etc.,  142  Cal.  222,  75  Pac.  575,  the  court  had  under  considera- 
tion the  provision  of  the  Constitution  of  California,  providing 
that  the  franchise,  roadway,  roadbed,  etc,  of  all  railroads 
operating  in  more  than  one  county  shall  be  assessed  by  the 
state  board  of  equalization  at  their  actual  cash  value,  and  that 
the  same  shall  be  apportioned  to  the  counties,  cities  and  counties, 
and  cities,  towns,  townships  and  districts  in  which  such  roads 
are  located,  in  proportion  to  the  number  of  miles  of  railway 
laid  in  such  counties,  cities,  etc.  The  conclusion  was  reached 
that  the  provision  has  no  application  to  a  street  railroad,  though 
it  is  operated  in  more  than  one  county.  A  provision  of  the 
Revised  Codes  (section  4295)  declares  that  a  judgment  against 
a  railroad  corporation  for  injury  to  a  person  or  property,  for 
material  furnished  or  work  or  labor  done  upon  any  property 
of  a  railroad  corporation,  shall  be  a  lien  within  the  county 
where  it  is  recovered  on  the  property  of  such  corporation,  and 
prior  and  superior  to  the  lien  of  any  mortgage  or  trust  deed 
provided  for  in  the  chapter  of  the  Code  of  which  it  is  a  part. 
The  application  of  this  provision  was  considered  by  this  court 
in  DcUy  Bank  &  Trust  Co.  v.  Oreat  Falls  St.  Ry.  Co.,  supra. 
The  term  ''railroad'*  as  used  therein  was  held  not  to  include 
street  railroads.  The  same  provision  was  examined  and  the 
same  conclusion  reached  as  to  its  application  in  Massachusetts 
Trust  Co.  V.  Hamilton,  88  Fed.  588,  33  C.  C.  A.  46,  and  Central 
Trust  Co.  V.  Warren,  121  Fed.  323,  58  C.  C.  A.  289.  Many 
other  cases  could  be  cited,  but  these  are  sufScient  for  illustra- 
tive purposes. 

When  we  come  to  analyze  the  provision  of  the  statute  itself, 
we  find  that  one  of  the  requirements  authorized  by  it  manifestly 
can  have  no  reference  to  street  railroads,  viz.:  '*The  construction 
of  crossings  on  the  line  of  the  track  or  route  within  the  city  or 
town  •  •  •  where  the  said  track  intersects  or  crosses  any 
street,  alley  or  public  highway,  or  runs  along  the  same,  and  to 
fix  and  determine  the  size  and  kind  of  such  crossings  and  the 
grades  thereof."  As  already  stated,  street  railroads  must  of 
necessity  be,  and  they  are,  laid  on  the  grade  of  the  street. 
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Crossings,  therefore,  are  entirely  liinneeessary ;  indeed,  they 
would  obstruct  rather  than  add  to  the  safety  and  convenience 
of  travel  along  the  streets  either  by  foot-passengers  or  vehicles. 
Should  it  be  held  that  the  provision  for  lighting  applies,  but 
that  the  provision  for  crossings  does  not  ?  We  think  not.  Tak- 
ing the  subdivision  as  a  whole,  it  confers  in  appropriate  terms 
the  power  to  prescribe  two  police  regulations,  both  of  which 
apply  to  commercial  railroads  entering  or  passing  through  a 
city  or  town,  whereas  one  of  them  could  not  have  any  application 
to  street  railroads.  When  we  come  to  examine  subdivision  13, 
we  find  that  it  deals  exclusively  with  street  railroads,  and  that, 
taken  in  connection  with  the  general  provision  contained  in  sub- 
division 1,  it  confers  all  the  powers  necessary  for  the  policing  of 
street  railroads.  We  therefore  conclude  that  the  provision  in 
[4]  question  was  not  ititended  to  apply  to  street  railroads  at 
all.     Hence  the  ordinance  is  void. 

Counsel  for  the  city  insist  that  the  ordinance  making  the  re- 
quirement of  plaintiiS  to  light  its  tracks  is  authorized  by  the 
general  provision  found  in  subdivision  1.  Let  it  be  conceded 
that  a  city  has  the  implied  power  to  require  a  commercial  rail- 
road to  light  the  streets  on  which  its  tracks  lie;  let  it  be  con- 
ceded, also,  that  it  has  the  implied  power  to  require  a  street 
railroad  to  light  its  tracks  at  crossings  which  may  be  regarded 
as  dangerous,  or  even  at  other  points  along  the  tracks  exclusively 
for  the  convenience  of  the  passengers;  nevertheless  we  do  not 
think  that  an  ordinance  under  which  the  city  may  require  the 
railroad  to  light  the  entire  length  of  certain  streets,  without 
reference  to  special  conditions  rendering  their  lighting  necessary, 
can  be  sustained  under  any  view  of  its  police  power.  The  city 
cannot,  under  the  guise  of  the  exercise  of  this  power,  impose 
upon  the  railway  company  the  duty  which  necessarily  rests  upon 
itself.  {City  of  Shelbyville  v.  Cleveland,  C,  C.  &  St.  L.  Ry. 
Co,,  146  Ind.  66,  44  N.  E.  929.) 

The  fact  that  the  ordinance  applies  especially  to  street  inter- 
sections does  not  render  it  free  from  objection.  Under  it  the 
plaintiff  is  made  subject  to  fine  and  forfeiture  of  its  charter, 
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if  it  fails  or  refuses  to  install  lights  at  any  point  or  points  desig- 
nated, whether  these  be  at  street  intersections  or  not.  Nor  do  we 
think  that  the  situation  is  affected  by  the  fact  that  the  plain- 
tiflf  has  a  franchise  under  which  it  is  furnishing  electricity  to 
the  defendant  and  its  inhabitants.  So  far  ss  we  can  gather 
from  the  record,  the  two  franchises  have  no  relation  to  each 
other. 

The  judgment  is  reversed  and  the  cause  is  remanded  to  the 
district  court,  with  directions  to  enter  judgment  for  plaintiff. 

Reversed  and  remanded. 

Mb.  Justice  Holloway  and  Mb.  Justice  Sanneb  concur. 


MURPHY,  Respondent,  v.  NETT,  AppEiiLANT. 

(No.  3,221.) 
(Submitted  January  15,  1913.    Decided  February  13,  1913.) 

[130  Pac.  451.] 

WUls — Contest  of  Probate — Undue  Infl\ience — Testamentary  In- 
capacity— Insanity — Pleading — Evidence — Declarations — Ex- 
pert Testimony — Rebuttal — Admissibility. 

DiBmissal  of  Appeal  from  Judgment — Effect  on  Appeal  from  New  Trial 
Order. 

1.  The  fact  that  his  appeal  from  the  judgment  was  dismissed  on 
motion  of  respondent  does  not  derive  the  appellant  of  the  right  to 
have  his  appeal  from  the  order  denying  his  motion  for  a  new  trial  in 
the  same  cause,  taken  subsequently,  heard  and  determined. 

Wills — Contest  of  Probate — Pleading — Insufficiency — Harmless  Error. 

2.  Where  in  a  will  contest  the  jury,  while  making  a  finding  as  to  tes- 
tamentary incapacity,  failed  to  find  undue  in'fluence,  though  the  state- 
ment of  contest  sought  to  set  the  instrument  aside  on  both  grounds, 
and  the  decree  was  based  solely  on  the  finding  as  made,  the  question 
whether  the  pleading  sufficiently  alleged  undue  influence  held  imma- 
terial. 

Same — Undue  Influence — Pleading — Sufficiency. 

3.  The  allegation  of  undue  influence  in  a  statement  of  contest  of  a 
proposed  will  need  not  specify  with  particularity  the  entire  details  of 
the  manner  in  which  such  influence  was  exercised;  if  ultimate  facts 
are  alleged  from  which  the  legal  conclusion  of  undue  influence  fairly 
toiiows,  ine  pleading  is  sufficient  to  support  pruux* 
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Same — ^Undue  Influence — ^What  maj  Constitute. 

4.  Demands  and  importunities  may  amount  to  undue  inflncnco,  wit^iout 
being  eoupled  with  fraud,  threats  or  misrepresentation;  whether  they 
do  or  not  depending  upon  what  thej  were,  how  persistently  and  under 
what  circumstances  they  were  employed,  and  whether  the  mind  of  the 
testator  was  so  infirm  as  to  be  overpowered  by  them. 

Same — Injustice  of — ^Admissibility  in  Evidence — ^For  What  Purpose. 

5.  Under  the  rule  that,  though  the  injustice  or  unreasonableness  of  a 
will  is  not  alone  sufficient  to  cause  its  rejection,  it  is  a  circumstance 
bearing  upon  the  questions  of  testamentary  capacity  and  undue  in- 
fluence, the  facts  that  the  testator's  mother  (contestant)  had  trans- 
ferred all  her  real  and  personal  property  to  him  and  that  he  knew  this 
before  he  made  his  will,  naming  a  sister  his  sole  beneficiary,  were  prop- 
erly admitted  in  evidence. 

Appeal — Improper  Admission  of  Evidence — ^When  Appellant  may  not  Com- 
plain. 

6.  Where  manifestly  improper  testimony  was  elicited  in  response  to 
five  separate  interrogatories,  none  of  which  was  objected  ta,  appellant 
was  not  in  a  position  to  claim  error  because  of  the  court's  refusal  to 
order  it  stricken  from  the  record. 

Wills — Declarations  of  One  af  Several  Beneficiaries — When  Admissible. 

7.  The  rule  that  where  there  are  two  or  more  beneficiaries  under  a  will 
having  a  common  or  several,  but  not  joint,  interest  in  its  provisions, 
the  declarations  of  one  of  them  as  to  testamentary  capacity  or  undue 
influence  are  inadmissible  to  affect  its  validity,  has  no  application 
in  a  case  where  the  only  real  beneficiary  to  be  adversely  affected  by 
such  declarations  was  declarant  (proponent  of  the  instrument),  the 
others,  to  each  of  whom  was  left  one  dollar,  having  been  beneficiaries 
in  name  only. 

Appeal — Instructions — ^When  Appellant  may  not  Complain, 

8.  Of  an  instruction  in  appellant's  favor  he  cannot  complain. 

Wills — Insanity — Invading    Province    of    Jury — Expert    Testimony — When 
not  Objectionable. 

9.  Where  the  validity  of  a  will  was  attacked  on  the  ground  that  at 
the  time  of  its  execution  testator  was  insane, — contestee  asserting  that 
he  then  had  a  lucid  interval,  and  contestant  maintaining  that  his  ail- 
ment did  not  permit  of  lucid  intervals,  the  evidence  showing  that 
shortly  before  and  soon  after  the  date  of  the  instrument  he  was  shown 
to  have  been  of  unsound  mind,  dying  ultimately  of  dementia, — rebuttal 
testimony  by  insanity  experts  that  in  their  opinion  testator  could  not 
have  had  a  lucid  interval  at  the  time  in  question,  held,  not  objection- 
able as  invading  the  province  of  the  jury. 

Same — Capacity  to  Make — Test — Instruction — Proper  Refusal. 

10.  While  contractual  capacity  implies,  prima  facie,  capacity  to  make 
a  will,  neither  is  a  test  for  the  other,  and  the  presence  or  absence  of 
one  does  not  conclusively  establish  the  presence  or  absence  of  the  other ; 
hence,  an  instruction  in  a  will  contest  that  a  less  degree  of  mind  is  re- 
quired to  execute  a  will  than  is  necessary  to  execute  a  contract  was 
properly  refused. 

Qgjne — Evidence — Su  fficiency. 

11.  Where  in  a  will  contest  there  was  ample  evidence  to  sustain  it  and 
substantial  evidence  against  its  validity,  the  decree  of  the  trial  court 
will  not  be  disturbed  on  appeal  for  alleged  insufficiency  of  the  evidence 
to  sustain  it. 

Appeal  from  District  Court,  Lems  and  Clark  County;  Llew 
L.  Callaway,  a  Judge  of  the  Fifth  Judicial  District,  presiding. 
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Will  Contest  by  Mary  Murphy  ag^ainst  Anna  E.  Nett.  From 
an  order  denying  a  motion  for  new  trial,  defendant  appeals. 
AfBrmed. 

Messrs.  H,  O.  &  S.  ff.  Mclntire,  for  Appellant,  submitted  a 
brief  and  one  in  reply  of  that  of  Respondent ;  Mr,  H.  0.  Mcln- 
tire  argued  the  cause  orally. 

The  allegations  of  the  contest,  contained  in  paragraph  5 
thereof,  were  not  sufficient  to  warrant  the  introduction  of  any 
evidence  of  undue  influence.  Briefly  stated,  the  substance  of 
the  allegations  of  undue  influence  here  presented  is:  That  at 
and  prior  to  the  execution  of  the  will  in  question  decedent  was 
weak  and  ill  in  body  and  mind;  that  he  needed  care  and  at- 
tention ;  that  Anna  Elvira  Nett  acted  as  his  guardian  and  cus- 
todian of  his  person  and  property,  and  was  constantly  with  him, 
and  that  he  was  entirely  dependent  upon  her  for  care  and  atten- 
tion ;  that  he  was  under  the  care  of  physicians  and  nurses  selected 
by  her;  that  he  was  easily  influenced  by  those  in  whose  custody 
he  was;  that  Anna  Elvira  Nett  acquired  and  had  a  great  and 
controlling  influence  over  his  mind  and  will,  and  was  thereby 
able  to  and  did  direct  and  dictate  what  he  should  do  in  the  mat- 
ters pertaining  to  his  property ;  that  she,  prior  to  the  execution 
of  the  will,  did  demand  and  importune  of  him  to  leave  his  prop- 
erty to  her,  to  the  exclusion  of  his  other  relatives,  and  that  she 
did  so  prevail  upon  and  influence  him,  and  that  such  will  was 
not  his  free  or  voluntary  act. 

The  definition  of  the  words  ** undue  influence"  would  seem  to 
include  some  fraud,  misrepresentation,  coercion  or  illegal  and 
unlawful  act.  Influence  may  be  exercised  in  many  ways,  but 
we  can  scarely  conceive  of  ** undue  influence"  being  exercised 
without  there  entering  into  it  some  of  the  elements  above  stated. 

It  seems  to  be  a  well-settled  principle  that  undue  influence 
must  be  exercised  at  the  time  the  will  is  executed,  and  must  be 
the  reason  of  its  execution.  (Ricks'  Estate,  160  Cal.  467,  117 
Pac.  539;  Kilborn's  Estate,  162  Cal.  4,  120  Pac.  762;  Morcel's 
Estate,  162  Cal.  188,  121  Pac.  733 ;  Beyer  v.  Le  Fevre,  186  U.  S. 
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114,  46  L.  Ed.  1080,  22  Sup.  Ct.  Rep.  765 ;  Schmidt  v.  Schmidt, 
201  ni.  191,  66  N.  E.  374;  Francis  v.  Wilkinson,  147  111.  370, 
35  N.  E.  150;  Pennsylvania  etc.  Ins,  Co.  v.  Union  Trust  Co,, 
83  Fed.  896;  Kelly  v.  Perrault,  5  Idaho,  221,  48  Pac.  45;  Calef's 
Estate,  139  Cal.  673,  73  Pac.  539 ;  Compher  v.  Browning,  219 
HI.  429,  109  Am.  St.  Rep.  346,  76  N.  E.  678;  Nelson's  Estate, 
132  Cal.  182,  64  Pac.  294;  Ointer  v.  Ointer,  79  Kan.  721,  22  L. 
R.  A.,  n.  8.,  1024,  101  Pac.  634.)  Of  course,  if  undue  influence 
has  heen  exercised  prior  to  the  execution  of  the  will,  in  order 
that  the  same  be  objectionable,  or  that  advantage  may  be  taken 
of  it,  the  party  claiming  its  existence  must  allege  and  prove  that 
such  undue  influence  continued  down  to  the  very  moment  of  the 
execution  of  the  will,  and  that  such  execution  was  the  result  of 
such  undue  influence,  and  not  the  free  and  voluntary  act  of  the 
testator.  We  find  no  allegations  in  the  contest  nor  proof  in  the 
record   even  tending  to  show  such  facts. 

It  is  also  well  settled  that  one  who  has  cared  for  the  testator 
during  his  illness,  and  is  a  relative,  is  entitled  to  request  testa- 
mentary disposition  in  his  favor,  and  such  request,  demand  or 
importunity  is  not  an  exercise  of  undue  influence.  {Beyer  v.  Le 
Fevre,  supra.)  One  may,  therefore,  endeavor  to  obtain  a  tes- 
tamentary disposition  by  the  use  of  any  argument  which  he 
may  see  fit  to  make,  provided  that  no  threats,  fraud  or  misrepre- 
sentations are  made,  which  would  in  any  way  tend  to  wrongfully 
influence  the  testator. 

It  is  also  equally  well  settled  that,  in  order  to  amount  to  un- 
due influence,  some  fraud  must  be  practiced,  some  threats  or 
misrepresentations  made,  some  undue  flattery,  or  some  physical 
or  moral  coercion  employed,  so  as  to  destroy  the  free  agency  of 
the  testator.  {In  re  Murray's  Estate,  11  Pa.  Co.  Ct.  Rep.  263; 
Tawney  v.  Long,  76  Pa.  (26  P.  F.  Smith)  106;  In  re  PensyVs 
Estate,  157  Pa.  465,  27  Atl.  669 ;  In  re  Logan's  Estate,  195  Pa. 
282,  45  Atl.  729;  Herster  v.  Eerster,  122  Pa.  239,  9  Am.  St. 
Rep.  95,  16  Atl.  342;  Gilbert  v.  Gilbert,  22  Ala.  529,  58  Am. 
Dec.  268 ;  Patterson  v.  Lamb,  21  Tex.  Civ.  App.  512,  52  S.  W. 
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98;  Trumhua  v.  Gibbons,  22  N.  J.  L.  (2  Zab.)  117;  McCtUloch 
V.  CampbeU,  49  Ark.  367,  5  S.  W.  590.) 

The  influence  of  gratitude,  affection  or  attachment,  or  the  de- 
sire of  gratifying  the  wishes  of  another,  do  not  amount  to  un- 
due influence.  (Campbell  v.  Carlisle,  162  Mo.  634,  63  S.  W. 
701,  704 ;  Williams  v.  Ooude,  3  Ecc.  R.  252,  261 ;  Duffield  v. 
Robeson,  2  Harr.  (Del.)  375;  In  re  Disbrow's  Estate,  58  Mich. 
96,  24  N.  W.  624;  Patterson  v.  Lamb,  21  Tex.  Civ.  App.  512, 
52  S.  W.  98;  In  re  Halbert's  Will,  15  Misc.  Rep.  308,  37  N.  Y. 
Supp.  757;  In  re  Oleepin's  Will,  26  N.  J.  Eq.  (11  C.  E.  Green) 
523;  In  re  Elliott's  Will,  25  Ky.  (2  J.  J.  Marsh.)  340;  Monroe 
V.  Barclay,  17  Ohio  St.  302,  93  Am.  Dec.  620.)  The  existence 
of  confidential  relations  between  the  testator  and  the  one  accused 
of  exercising  undue  influence  alone  is  not  sufficient  (Mackall 
V.  Mackall,  135  U.  S.  167,  34  L.  Ed.  84,  10  Sup.  Ct.  Rep.  705) ; 
neither  is  the  existence  of  opportunity  {Smith  v.  Smith,  67 
Vt.  443,  32  Atl.  255 ;  RUey  v.  Sherwood,  144  Mo.  354,  45  S.  W. 
1077) ;  nor  suggestions  made  for  the  purpose  of  procuring  testa- 
mentary disposition  by  fair  persuasion  or  kind  offices.  (McCul- 
loch  V.  Campbell,  49  Ark.  367,  5  S.  W.  590 ;  Rogers  v.  Diamond, 
13  Ark.  475;  McDaniel  v.  Crosby,  19  Ark.  533.)  Neither  is  it 
sufficient  that  the  testator  was  influenced  by  the  beneficiary  in 
the  ordinary  affairs  of  life,  or  that  he  was  surrounded  by  the 
beneficiaries  and  in  confidential  relations  with  them,  prior  to 
and  at  the  time  of  the  execution  of  the  will.  (McCulloch  v. 
Campbell,  49  Ark.  367,  5  S.  W.  591 ;  Rutherford  v.  Morris,  77 
111.  397.)  The  result  of  undue  influence,  in  order  to  invalidate 
a  will,  must  be  in  effect  to  substitute  the  will  of  the  person 
exercising  the  undue  influence  for  that  of  the  testator.  (Penn^ 
sylvania  etc.  Ins.  Co.  v.  Union  T.  Co.,  83  Fed.  896 ;  In  re  Kohler, 
79  Cal.  313,  21  Pac.  758 ;  MackaU  v.  Mackall,  135  U.  S.  167,  34 
L.  Ed.  84,  10  Sup.  Ct.  Rep.  705;  In  re  Calkins'  Estate,  112  Cal. 
301,  144  Pac.  577.)  The  mere  fact  that  the  actions  of  the  party 
did  influence  the  testator  is  insufficient,  unless  the  action  in- 
cluded fraud,  misrepresentation,  coercion  or  some  illegal  and 
unlawful  element  of  like  character.     {In  re  Lyddy's  Will,  53 
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Hun,  629,  5  N.  T.  Supp.  636;  In  re  McGraw*s  Will,  9  App.  Div. 
372,  41  N.  Y.  Supp.  481.) 

There  is  no  allegation  in  the  written  contest  that  Mrs.  Nett 
had  anything  to  do  with  the  preparation  of  the  will,  and  there 
is  no  testimony  in  the  record  in  any  way  tending  to  show  that 
she  did  have.  We  therefore  submit  that  the  demurrer  should 
have  been  sustained,  and  the  contest  held  insufficient  to  raise 
any  issue  on  the  question  of  undue  influence.  (In  re  Oharky, 
57  Cal.  274;  In  re  Sheppard's  Estate,  149  Cal.  219,  85  Pac.  312; 
Ointer  v.  Ointer,  79  Kan.  721,  22  L.  R.  A.,  n.  s.,  1024,  101  Pac. 
636 ;  McCulloch  v.  Campbell,  49  Ark.  367,  5  S.  W.  591 ;  Schmidt 
T.  Schmidt,  201  111.  191,  66  N.  E.  374 ;  Turner  v.  Oumbert,  19 
Idaho,  339,  114  Pac.  33;  Converse  v.  Mix,  163  Wash.  318,  115 
Pac.  305.) 

The  admission  in  evidence  of  the  will  of  Mary  Murphy  and  of 
the  transfer  of  her  property  to  the  testator  was  error.  The 
only  question  to  be  tried  in  the  contest  of  a  will  is  its  validity, 
and  the  supreme  court  of  the  United  States  has  announced  that 
the  manner  in  which  a  decedent  acquired  his  title  is  wholly 
immaterial.  (Ormsby  v.  Webb,  134  U.  S.  47,  33  L.  Ed.  805, 
10  Sup.  Ct.  Rep.  478.) 

The  court  erred  in  admitting  in  evidence  the  guardianship 
petition  filed  by  Mrs.  Nett,  about  four  months  after  the  will 
in  question  was  executed.  (Enttvistle  v.  Meikle,  180  111.  9, 
54  N.  E.  217;  Wetzel  v.  Firebaugh,  251  111.  190,  95  N.  E.  1085; 
Terry  v.  Bufflngton,  11  Ga.  337,  56  Am.  Dec.  423.) 

The  court  permitted  counsel  for  respondent  over  appellant's 
repeated  objections  to  introduce  in  evidence  certain  declara- 
tions and  admissions  of  Mrs.  Nett  (not  made  in  the  presence 
of  either  of  the  other  beneficiaries  under  the  will),  as  bearing 
upon  the  question  of  the  mental  capacity  of  the  testator.  The 
theory  upon  which  such  testimony  is  excluded  on  the  question 
of  mental  competency  u  that  it  might  defeat  the  will  as  to 
the  other  legatees  who  made  no  such  admissions,  and  were  not 
parties  to  the  same.  All  legatees  are  jointly  interested  in  the 
validity  of  the  will,  and  under  our  law  the  will  must  be  pro- 
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bated,  if  at  all,  as  an  entirety.  Therefore,  it  would  be  the 
height  of  inequity  to  permit  the  admission  of  one  legatee,  to 
which  the  others  were  not  parties,  to  defeat  the  will  and  de- 
prive the  other  legatees  of  their  rights  thereunder.  Such  tes- 
timony is  therefore  inadmissible,  either  upon  the  question  of 
ment  1  competency  or  upon  the  question  of  undue  influence. 
{Eastis  V.  Montgomery,  93  Ala.  293,  9  South.  311;  In  re  DoU 
beer's  Estate,  153  Cal.  652,  15  Ann.  Cas.  207,  96  Pac.  266; 
Livingston's  Appeal,  63  Conn.  68,  26  Atl.  470;  Campbell  v. 
Campbell,  138  lU.  612,  28  N.  E.  1080;  Vannest  v.  Murphy,  135 
Iowa,  123,  112  N.  W.  236;  Shaaer  v.  Bumstead,  99  Mass.  112; 
O'Connor  v.  Madison,  98  Mich.  183,  57  N.  W.  105;  Tecken- 
brock  V.  McLaughlin,  209  Mo.  533,  108  S.  W.  46 ;  Carpenter  v. 
Hatch,  64  N.  H.  573,  15  Atl.  219;  In  re  Myers'  WHL,  184  N.  Y. 
54,  6  Ann.  Cas.  26,  76  N.  E.  920 ;  Linebarger  v.  Linebarger,  143 
N.  C.  229,  10  Ann.  Cas.  596,  55  S.  E.  709;  Thompson  v.  Thomp- 
son, 13  Ohio  St.  356 ;  Nussear  v.  Arnold,  13  Serg.  &  R.  (Pa.)  323 ; 
Helsley  v.  Moss,  52  Tex.  Civ.  App.  57,  113  S.  W.  599;  Forney 
V.  Ferrell,  4  W.  Va.  729.) 

Error  in  admitting  evidence  which  tends  to  prejudice  the 
mind  of  the  jury  is  not  cured  by  a  direction  in  the  charge  of 
the  court  to  the  jury  to  disregard  the  evidence  and  by  with- 
drawal of  it  from  consideration.  The  instruction  comes  too 
late  to  cure  the  mistake.  (Throckmorton  v.  Holt,  180  U.  S. 
552,  45  L.  Ed.  663,  21  Sup.  Ct.  Rep.  474;  Erie  v.  RaUroad  Co., 
125  Pa.  259,  11  Am.  St.  Rep.  895,  17  Atl.  443 ;  OuLf  etc,  E,  R. 
Co,  V.  Levy,  59  Tex.  542,  46  Am.  Rep.  269;  Hamory  v.  Penn^ 
sylvania  Ry,  Co.,  222  Pa.  631,  72  Atl.  227;  Nelson  v.  Spears^ 
16  Mont.  351,  40  Pac.  786 ;  State  v.  Rees,  40  Mont.  571,  107  Pac. 
893.) 

Respondent  may  not  be  heard  to  say  or  to  claim  before  this 
court  that  the  error  in  the  admission  of  this  testimony  was 
harmless.  Her  attorneys  introduced  the  testimony  and  insisted 
upon  its  admission,  and  she  and  they  are  now  estopped  from 
saying  that  such  admission  was  harmless  error.     (lAssak  v. 
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Crocker  Estate  Co.,  119  Cal.  442,  51  Pac.  688 ;  8miiK  v.  Wester^ 
field,  88  Cal.  374,  26  Pac.  206.) 

It  is  a  well-settled  rule,  uniformly  upheld  by  numerous  ad- 
judications, that  it  requires  a  less  degree  of  mental  capacity 
to  make  a  will  than  to  make  a  contract,  or  to  transact  ordinary 
business.  {Keely  v.  Moore,  196  U.  S.  38,  49  L.  Ed.  376,  25 
Sup.  Ct.  Rep.  169 ;  Fraser  v.  Jennison,  42  Mich.  206,  3  N.  W. 
882 ;  Dean  v.  Dean,  42  Or.  290,  70  Pac.  1039 ;  Delafield  v.  Parish, 
25  N.  Y.  9;  Bey's  Succession,  46  La.  Ann.  773,  24  L.  R.  A. 
577,  15  South.  297 ;  Oreene  v.  Greene,  145  111.  264,  33  N.  E.  941 ; 
Craig  v.  Southard,  148  111.  37,  35  N.  E.  361 ;  KeitUey  v.  Staf- 
ford, 126  111.  507,  18  N.  E.  740  j  Hanrahan  v.  0 'Toole,  139  Iowa, 
229,  117  N.  W.  675 ;  Bumey  v.  Torrey,  100  Ala.  157,  46  Am.  St. 
Rep.  33,  14  South.  685;  Kinne  v.  Kinne,  9  Conn.  102,  21  Am. 
Dec.  732 ;  Potts  v.  House,  6  Ga.  324,  50  Am.  Dec.  329 ;  Wood  v. 
Lane,  102  Ga.  199,  29  S.  E.  180;  Sintiet  v.  Boivman,  151  111. 
146,  37  N.  E.  885 ;  Leeper  v.  Taylor,  47  Ala.  221 ;  Southworth  v. 
Southworth,  173  Mo.  59,  73  S.  W.  129 ;  Slaughter  v.  Heath,  127 
Ga.  747,  27  L.  R.  A.,  n.  s,,  1,  57  S.  E.  69.) 

The  proponent  is  not  required  to  do  more  than  furnish  re- 
butting proof,  and  if  in  the  end  the  contestant  has  not  sus- 
tained the  burden,  his  contest  must  fail.  This,  too,  is  the 
general  rule.  (Beach  on  Wills,  sec.  98;  Dolbeer's  Estate,  149 
Cal.  227,  9  Ann.  Cas.  795 ;  16  Current  Law,  p.  2615 ,  note  58 ; 
CouncUl  V.  Mayhew,  172  Ala.  295,  55  South.  314.) 

The  jury  were  told  in  instruction  No.  7,  in  substance, 
that  if  they  found  habitual  insanity  prior  to  the  making  of  the 
will,  the  burden  of  showing  capacity  at  its  execution  shifted 
to  the  proponent.  It  is  impossible  to  distinguish  this  instruc- 
tion from  that  held  erroneous  in  Roller  v.  KUng,  150  Ind.  159, 
49  N.  E.  948.  (See,  also,  Carver  v.  Carver,  91  Ind.  497,  511; 
Heinemann  v.  Heard,  62  N.  Y.  448 ;  State  v.  PeeU  23  Mont.  358. 
75  Am.  St.  Rep.  529,  59  Pac.  169.) 

The  evidence  in  this  case  is  not  sufficient  to  overthrow  the 
will  in  question,  under  the  rule  laid  down  in  Dolbeer's  Estate, 
149  Cal.  227,  9  Ann.  Cas.  795,  86  Pac.  695;  Burley  v.  McGough, 
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115  lU.  11,  3  N.  E.  739 ;  Treat  v.  Boies,  27  Mich.  390 ;  Jones  on 
Evidence,  2d  ed.,  sees.  390,  391. 

Messrs.  Oalen  &  Mettler,  for  Respondent,  submitted  a  brief; 
Mr.  Albert  J.  Oalen  argued  the  cause  orally. 

It  is  argued  that  the  allegation  and  proof  as  to  the  property 
of  testator,  and  as  to  when  and  how  he  obtained  it,  were  not 
property  to  be  considered  upon  the  hearing  of  the  contest.    We 
maintain  that  this  proof  was  competent,  not  only  as  a  part 
of  the  case  of  the  contestant,  as  bearing  upon  the  issue  of  undue 
influence,  but  also  upon  the  issue  of  insanity.    One  of  the  tests 
by  which. the  jury  determines  whether  the  testator  was  sane 
or  insane  at  the  time  he  made  the  will,  is  whether  he  compre- 
hended, at  the  time  of  the  execution  of  the  will,  the  nature  and 
extent  of  the  property  which  was  to  be  disposed  of,  and  recol- 
lected the  natural  objects  of  his  bounty.    By  the  proof  which 
was  admitted  of  the  transactions  which  finally  culminated  in 
Mrs.  Murphy's  devesting  herself  of  all  of  her  property  in  favor 
of  her  son,  Edward  J.  Murphy,  the  jury  might  have  concluded, 
and  evidently  did  conclude,  that  Edward  J.  Murphy  did  not 
have  in  mind  the  nature  and  extent  of  his  property,  when  he 
made  his  will,  nor  the  natural  object  of  his  bounty.     Any  proof 
which  will  enlighten  the  jury  upon  these  points  is  competent 
to  be  introduced  upon  the  trial  of  a  will  contest  upon  the  issue 
of  testamentary  capacity.     (40  Cyc.  1004,  notes  3,  4.)     A  wide 
range  of  inquiry  is  permitted  into  the  life  history  of  testator 
and  the  relations  between  the  persons  he  dealt  with.     {Barber's 
Exrs.  V.  Baldwin,  138  Ky.  710,  128  S.  W.  1092.)     Evidence 
showing  the  financial  condition  of  excluded  relatives  is  admis- 
sible in  a  will  contest.     (Rasdall  v.  Britsh  (Ky.),  104  S.  W. 
749;  Wallen  v.  Wallen,  107  Va.  131,  57  S.  E.  596.)     It  is  proper 
to  prove  on  the  issue  of  testamentary  capacity  the  nature,  extent 
and   sources  of    testator's    estate.     {Taylor  v.  McClintock,  87 
Ark.  243,  112  S.  W.  405.)     Evidence  as  to  how  testatrix  came 
by  her  property  is  admissible  in  order  to  show  possible  motives 
actuating  her  in  disposing  of  it.     {Floore  v.  Oreen  (Ky.),  83 
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S.  W.  133.)  The  extent  of  testator's  estate  and  his  next  of  kin, 
and  also  the  relations  existing  between  the  testator  and  any 
beneficiary  nnder  the  will,  may  be  shown  as  bearing  upon  the 
qnestion  of  mental  capacity.  (Spratt  v.  Spratt,  76  Mich.  384, 
43  N.  W.  627.)  On  an  issue  of  testamentary  capacity  contestant 
may  show  the  manner  in  which  deceased  acquired  the  property 
disposed  of  by  the  will.  {In  re  Wilson's  Estate,  117  Cal.  262, 
49  Pac.  172,  711.) 

Declarations  and  admissions  of  Mrs.  Nett:  Counsel's  argu- 
ment upon  this  branch  of  the  case  is  based  upon  the  false  assump- 
tion that  there  are  other  beneficiaries  of  the  will  of  Edward  J. 
Murphy  besides  Mrs.  Nett.  Declarations  and  admissions  of  a  want 
of  legal  capacity  can  only  be  shown  when  made  by  a  sole  legatee 
under  the  wiU.  (Stull  v.  St}dl,  1  Neb.  (Unof.)  389,  96  N.  W. 
196;  Ames  v.  Blades,  51  Iowa,  596,  2  N.  W.  408;  Benaud  v. 
Pageot,  102  Mich.  568,  61  N.  W.  3 ;  Beyer  v.  Schlenker,  150  Mo. 
App.  671,  131  S.  W.  465.)  ''The  conduct  and  declarations  of 
those  procuring  a  will  by  unlawful  means,  tending  to  show 
their  purpose,  are  competent  evidence  on  a  will  contest,  unless 
other  innocent  devisees  would  be  injured  thereby."  (2  Current 
Law,  2087,  note  19.)  It  is  competent  to  prove  the  declarations 
of  a  beneficiary  tending  to  show  confidential  relations  between 
himself  and  testator.  {Robinson  v.  Robinson,  203  Pa.  400,  436, 
53  Atl.  253.)  The  statements  of  the  wife  to  whom  the  greater 
part  of  the  estate  was  left,  tending  to  show  ill-will  toward  two 
sons  disinherited,  and  to  the  effect  that  she  would  see  to  it  that 
they  should  get  no  part  of. the  testator's  estate,  are  admissible. 
{Powers  V.  Powers,  25  Ky.  Law  Rep.  1468,  78  S.  W.  152.)  The 
etatements  of  the  husband  of  testatrix  that  he  would  see  to  it 
that  contestants  would  receive  nothing  are  admissible.  {Wall 
▼.  Dimmitt,  24  Ky.  Law  Rep.  1749,  72  S.  W.  300.) 

Upon  the  proposition  that  a  "less  degree  of  mind  is  required 
to  execute  a  will  than  a  contract,"  we  respectfully  submit  the 
following:  ''The  capacity  to  make  a  valid  will  or  to  make  a  con- 
tract is  precisely  the  same."  {Coleman  v.  Robertson's  Exrs., 
17  Ala.  84.)     "The  rule  by  which  the  capacity  of  a  testator 
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is  to  be  measured  is  whether  at  the  time  of  executing  or  ac- 
knowledging his  will,  he  was  capable  of  executing  a  valid  deed 
or  contract."  (Davis  v.  Calvert,  5  Gill  &  J.  (Md.)  269,  25 
Am.  Dec.  282;  Tyson  v.  Tyson,  37  Md.  567,  582.)  ''The  highest 
degree  of  mental  soundness  is  required  in  order  to  constitute 
capacity  to  make  a  testamentary  disposition,  inasmuch  as  the 
act  involves  a  larger  and  a  wider  survey  of  facts  and  things 
than  is  required  in  the  other  transactions  of  life."  (Boughton 
V.  Knight,  L.  B.  3  P.  &  D.  64;  see,  also,  Aubert  v.  Aubert,  6  La. 
Ann.  104.) 

In  a  will  contest,  in  which  there  was  evidence  that  testator 
was  afflicted  with  senile  dementia,  and  also  evidence  that  senile 
dementia  is  not  necessarily  a  settled  condition  of  the  mind,  an 
instruction  that  it  was  presumable  that  the  demented  condition 
continued  up  to  the  time  the  will  was  made,  so  that  the  burden 
of  proof  was  on  proponents  to  show  a  lucid  interval,  was  er- 
roneous, the  presumption  of  the  continued  existence  of  the  un- 
soundness of  mind  only  attaching  when  such  unsoundness  is 
shown  to  be  a  settled  condition.  (In  re  Olass'  Estate,  127  Iowa, 
646,  103  N.  W.  1013.)  All  that  contestant  had  to  do  in  order 
to  shift  the  burden  was  to  show  that  on  a  date  prior  to  the  date 
of  the  execution  of  the  will  testatrix  was  suffering  from  a  disease 
of  the  mind  of  a  permanent,  progressive  nature,  amounting  to 
unsoundness.  {In  re  Jones'  Estate,  130  Iowa,  177,  106  N.  W. 
610.)  If  the  contestant  show  that  testator  was  affected  with  per- 
manent insanity  prior  to  the  execution  of  the  will,  the  burden 
of  proving  capacity  is  shifted  to  the  proponent.  {OeseU  v. 
Baugher,  100  Md.  677,  60  Atl.  481.)  Where  there  is  shown  a 
chronic  imbecility  preceding  the  execution  of  the  will,  its  con- 
tinuity is  presumed,  and  the  proponents  of  the  will  must  prove 
an  interval  of  competency.  {Von  De  Veld  v.  Jvdy,  143  Mo. 
348,  44  S  W,  1117;  affirmed,  45  S.  W.  1128.) 

**  Generally,  the  burden  of  showing  that  a  will  was  procured 
by  undue  influence  rests  upon  those  who  assert  the  fact;  but 
when  the  contestants  have  made  a  prima  facie  case  by  the  pro- 
duction of  evidence,  from  which  the  presumption  of  undue  in- 
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flnence  arises,  the  bnrden  is  then  upon  the  proponent  to  show 
that  the  instrument  is  the  will  of  testator.  It  is  not  very  ma- 
terial whether  we  say  that  in  such  a  case  the  burden  shifts,  or 
that  the  evidence  produced,  aided  by  the  presumption  which 
arises  therefrom,  is  evidence  sufficient  to  make  a  prima  facie 
case.  What  is  meant  is  that  a  point  is  reached  when  the  con- 
testant prevails,  unless  the  proponent  assumes  the  obligations 
of  going  forward  with  his  evidence."  {In  re  Tyner's  Estate, 
97  Minn.  181,  106  N.  W.  898.) 

MR.  JUSTICE  SANNEB  delivered  the  opinion  of  the  court. 

Edward  J.  Murphy  died  on  November  27,  1909,  leaving  an 
estate  worth  approximately  $30,000,  and  one  heir  at  law,  his 
mother,  Mary  Murphy,  the  respondent  on  this  appeal.  His 
other  near  relatives  are  a  full  sister,  Anna  E.  Nett,  the  appellant 
here,  and  two  brothers  and  three  sisters  of  the  half  blood.  An 
instrument  purporting  to  be  his  last  will  and  testament,  exe- 
cuted December  12,  1908,  was  offered  by  the  appellant  for  pro- 
bate, and  its  right  to  be  received  and  regarded  as  his  last  will 
and  testament  is  contested  by  the  respondent,  upon  the  grounds 
that  at  the  time  of  its  execution  the  testator  lacked  testamentary 
capacity,  and  was  acting  under  undue  influence  of  the  appellant. 
By  the  terms  of  this  will  one  dollar  was  given  to  each  of  the 
half  brothers  and  sisters,  and  the  balance  of  his  property  was 
left  to  appellant,  on  condition  that  she  should,  out  of  the  prop- 
erty, support  and  care  for  the  respondent  during  the  remainder 
of  respondent's  life. 

This  is  the  second  appeal  in  this  matter.  On  the  former 
appeal  (see  In  re  Murphy^ s  Estate,  43  Mont.  353,  Ann.  Cas. 
1912C,  380,  116  Pac.  1004),  the  judgment  in  favor  of  respondent 
was  reversed,  and  the  cause  remanded  for  a  new  trial  on  account 
of  certain  errors  in  the  instructions.  The  case  was  retried,  and 
the  jury  found  for  the  respondent  upon  the  issue  of  testamentary 
capacity.  This  appeal  is  from  an  order  denying  appellant's 
motion  for  a  new  trial. 

Mont.,  Vol.  47 — 4 
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1.  The  respondent  suggests  that  this  appeal  ought  not  to  be  con- 
sidered, because  an  appeal  was  taken  from  the  judgment  herein 
and  dismissed  on  motion  of  respondent,  and  because  the  appel- 
lant has,  by  failure  to  discuss  it,  abandoned  specification  No.  3, 
which  claims  error  in  the  overruling  of  the  motion  for  new  trial. 
Concerning  the  appeal  from  the  judgment,  the  argument  is 
[1]  that  by  its  dismissal  the  judgment  was  affirmed  and  became 
final,  and  cannot  now  be  undermined  by  a  reversal  of  the  order 
overruling  the  motion  for  new  trial.  In  Molt  v.  Northern  Pac. 
Ry,  Co,,  44  Mont.  471,  120  Pac.  809,  we  considered  some  of  the 
difficulties  incident  to  our  present  appellate  procedure;  and  it 
is  a  necessary  consequence  from  what  is  there  said  that,  where 
separate  appeals,  permissible  under  the  statute,  are  taken  in 
the  same  case,  the  fate  of  one  is  not  necessarily  involved  in 
the  fate  of  the  other.  Nor  is  there  any  merit  in  the  supposed 
abandonment  of  specification  No.  3.  While  we  do  not  find  in 
appellant's  brief  any  discussion  of  specification  No.  3  eo  nomine^ 
the  entire  brief  reads  like  an  argument  devoted  to  the  theme 
that  the  motion  for  a  new  trial  should  have  been  sustained. 

2.  It  is  contended  that  the  allegations  of  undue  influence,  as 
set  forth  in  the  amended  statement  of  contest,  were  insufficient, 
and  that  the  trial  court  erred  in  not  eliminating  this  subject 
from  the  case.  Doubt  may  be  entertained  as  to  whether  this 
matter  was  ever  properly  raised  in  the  district  court;  but,  as- 
suming it  to  be  properly  before  this  court,  it  presents  two  aspects: 
As  affecting  the  integrity  of  the  judgment,  and  as  furnishing 
a  basis  for  the  introduction  of  evidence.  As  regards  the  in- 
tegrity of  the  judgment,  the  question  is  purely  academic,  because 
[2]  there  was  no  finding  of  undue  infiuence.  There  were  suffi- 
cient allegations  in  the  amended  statement  of  testamentary  in- 
capacity, and  upon  that  only  was  there  any  finding  by  the  jury. 
Since  this  finding  is  the  sole  support  of  the  judgment,  it  cannot 
matter  to  the  judgment  what  may  be  the  deficiency  in  the  alle- 
gations relating  to  undue  influence.  {In  re  Murphy ^s  Estate, 
supra.)  Vigorous  language  is  employed,  however,  to  convince 
us  thati  if  the  subject  of  undue  influence  had  been  eliminated 
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from  the  pleadings,  no  testimony  could  have  been  received  upon 
it;  and  that,  inasmuch  as  a  great  part  of  the  record  consists 
of  such  testimony,  clearly  creative  of  prejudice  in  the  ordinary 
mind,  its  effect  in  producing  the  finding  upon  the  other  issue 
must  be  manifest,  and  this  court  should  send  the  case  back  for 
a  new  trial.  There  is  enough  merit  in  this  to  warrant  a  de- 
termination of  the  question  raised. 

"Undue  influence,"  as  applied  to  cases  of  wills,  has  been 
variously  defined.  In  the  former  appeal  of  this  case  it  was  stated 
to  be  such  as  ''imposes  a  restraint  On  the  will  of  the  testator, 
who,  but  for  the  restraint,  would  be  free  and  responsible,  so 
that  his  testamentary  act  is  not  the  result  of  his  own  volition, 
but  the  will  of  another" ;  and  this,  in  connection  with  our  statute 
{Rev.  Codes,  sec.  4981),  is  sufficient  for  all  practical  purposes. 
The  theory  underlying  the  doctrine  of  undue  infiuence  is  that 
the  testator  is  induced,  by  the  means  employed,  to  execute  an 
instrument  in  form  and  appearance  his  will,  but  in  reality  ex- 
pressing testamentary  dispositions  which  he  would  not  have 
voluntarily  made.  (40  Cyc.  1146;  Page  on  Wills,  sec.  126,  p. 
1^.)  To  defeat  a  will,  the  undue  influence  must  have  been 
<lirected  toward  the  particular  testamentary  act  and  at  the 
li)ne  thereof,  or  so  near  thereto  as  to  be  operative.  (40  Cyc. 
1145;  Page  on  Wills,  see.  130,  p.  151.)  As  such  influence  is 
[3]  seldom  exercised  openly,  it  cannot  be  expected  that  a  plead- 
ing should  specify  with  particularity  the  entire  details  of  the 
manner  in  which  it  was  used.  If  ultimate  facts  are  alleged 
from  which  the  legal  conclusion  of  undue  influence  fairly  fol- 
lows, it  is  sufficient  to  support  proof.  {Estate  of  Oharkey,  57 
Cal.  274;  Sheppard's  Estate,  149  Cal.  219,  85  Pac.  312.) 

Now,  as  constituting  undue  influence,  the  amended  statement 
at  bar  alleges  that  when  the  will  was  made,  the  decedent  was, 
and  for  a  long  time  prior  thereto  had  been,  so  afflicted  with 
disease  of  the  body  and  mind  that  he  was  unable  to  properly  take 
care  of  himself,  and  was  in  constant  need  of  the  care  and  at- 
tention of  some  other  person,  and  became  so  weakened  in  mind 
and  body  and  reasoning  faculties  that  he  was  easily  influenced 
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by  those  under  whose  care  and  into  whose  custody  he  came; 
that  during  all  such  time  appellant  acted  as  guardian  and  cus- 
todian of  his  person  and  property,  was  almost  constantly  with 
him,  and  he  was  entirely  dependent  on  her  for  the  care  and  at- 
tention of  which  he  stood  in  need ;  that  as  a  patient  he  was  con- 
stantly in  charge  of  physicians  and  nurses  selected  and  em- 
ployed by  her;  that  by  reason  of  all  these  things  she  acquired 
and  had,  at  the  time  the  will  was  made,  a  great  and  controlling 
influence  over  his  mind  and  will,  and  was  able  to  and  did 
direct  and  dictate  to  him  what  he  should  do  in  matters  pertaining 
to  his  property;  that,  ''taking  a  grossly  oppressive  and  unfair 
advantage  of  his  necessities  and  distress  of  mind  and  body," 
she  did,  many  times  before  the  will  was  made,  "demand  and 
importune  of  him  that  he  leave  all  his  property  by  will  to  her, 
to  the  exclusion  of  all  his  other  relatives,  and  particularly  to  the 
exclusion  of  his  mother,  the  contestant  herein";  that  by  reason 
of  such  demands  and  importunities  she  did  so  prevail  upon  and 
influence  him  in  his  then  weakened  condition  of  mind  and  body 
at  the  time  the  will  was  made  that  he  did,  against  his  will  and 
wish,  **in  form  execute  the  said  purported  will,"  but  said  will 
was  not  his  free  or  voluntary  act,  and,  had  he  been  free  from  the 
said  undue  influence  of  appellant,  he  would  not  have  made 
the  will  in  question. 

''Demands  and  importunities,"  it  is  said,  are  all  that  is  here 
[4]  alleged,'  and  as  demands  and  importunities  may  be  entirely 
proper,  they  cannot  alone  support  the  charge  of  undue  influence. 
We  think  that  counsel  unduly  restrict  the  effect  of  respondent's 
allegations  by  ignoring  the  circumstances.  In  a  case  involving 
undue  influence  the  question  is  not  what  effect  the  supposed 
influence  would  have  had  upon  an  ordinarily  strong  and  in- 
telligent person,  but  its  effect  upon  the  person  on  whom  it  was 
exerted,  taking  into  consideration  the  time,  the  place  and  all 
the  surrounding  circumstances.  (Page  on  Wills,  sec.  126,  p. 
146;  Mooney  v.  Olsen,  22  Kan.  69;  Ourley  v.  Park,  135  Ind. 
440,  35  N.  E.  279 ;  Orifptli  v.  Diffenderffer,  50  Md.  466 ;  Shailer 
V.  Bunistead,  99  Mass.  112;  Rollwagerv  v.  Bollwagen,  63  N.  Y. 
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504.)  To  say  that  demands  and  importunities  can  in  no  case 
amount  to  undue  influence,  unless  coupled  with  fraud,  threats 
or  misrepresentation,  is  to  misapprehend  the  purport  of  our 
statute  and  to  beg  the  question.  Whether  they  do  or  do  not 
depends  upon  what  they  are,  how  persistently  and  under  what 
circumstances  they  are  employed,  and  whether  the  mind  of  the 
testator  is  so  infirm  as  to  be  overpowered  by  them.  It  is  here 
charged  that  the  demands  and  importunities  in  question  were 
of  a  certain  peculiar  character,  were  plied  by  a  person  standing 
in  a  certain  special  and  controlling  relation  to  the  testator,  at 
a  certain  period  of  time  when,  by  reason  of  mental  weakness, 
he  was  unable  to  resist,  and  that  they  caused  him  to  do  what 
he  did  not  want  to  do,  and  would  not  have  done  if  left  alone. 
While  we  do  not  acclaim  the  pleading  before  us  as  a  model,  we 
think  that,  under  such  circumstances  as  are  detailed,  it  is  quite 
possible  for  demands  and  importunities  to  amount  to  undue 
influence,  without  actual  fraud,  menace  or  misrepresentation 
{Hacken  v.  Newborn,  Style,  427 ;  Hall  v.  Hall,  L.  R.  1  Prob.  Div. 
481;  Wingrove  v.  Wingrovc,  L.  R.  11  Prob.  Div.  81;  Roman 
Catholic  Episcopal  Corp.  v.  O'Connor,  14  Ontario  L.  R.  666; 
Higginhotham  v.  Higginhotham,  106  Ala.  314,  17  South.  516; 
Barlow  v.  Waters  (Ky.),  28  S.  W.  785;  Gordon  v.  Burns,  141 
Mo.  602,  43  S.  W.  642 ;  Chappell  v.  Trent,  90  Va.  849,  19  S.  E. 
314;  Lehman  v.  lAndenmeyer,  48  Colo.  305,  109  Pac.  956) ;  and 
therefore  the  pleading  was  suflScient  as  a  basis  for  the  introduc- 
tion of  evidence  upon  this  subject. 

3.  Complaint  is  made  of  the  denial  of  appellant's  motion  to 
strike  paragraphs  6  and  7  from  the  amended  statement,  and  of 
[5]  the  admission  in  evidence  of  the  facts  that  in  1901  re- 
spondent made  a  will  leaving  all  of  her  property  to  the  decedent, 
and  that  in  1906  she  made  a  transfer  by  deed  and  bills  of 
sale  of  all  her  real  and  personal  property  to  him.  If  these 
facts  were  admissible  in  evidence  on  any  theory,  then  we  need 
not  inquire  whether  error  occurred  in  the  refusal  to  strike  the 
allegation  of  them  from  the  pleading,  because  it  could  have  had 
no  prejudicial  effect.    As  to  the  facts  themselves,  while  they 


54  MuBPHY  V.  Nett.  [Dec.  T.  '12 

may  appear  remote  and  the  deduction  from  them  far-fetched, 
it  cannot  be  said,  as  a  matter  of  law,  that  they  were  not  admis- 
sible on  any  theory.  Indeed,  appellant's  counsel,  on  page  79 
of  their  brief,  seem  to  concede  that  such  evidence  might  be  com- 
petent if  it  were  made  to  appear  that,  in  pursuance  of  a  purpose 
to  secure  all  this  property  through  undue  influence  upon  the 
decedent,  she  had  induced  the  respondent  to  make  the  will  and 
transfer ;  and  this  is  precisely  what  the  pleading  attempts  to  say. 
But  independently  of  that  the  evidence  was  admissible.  While 
the  injustice  or  unreasonableness  of  a  will  is  never  alone  sufS- 
cient  to  cause  its  rejection,  it  is  always  a  circumstance  bearing 
upon  testamentary  capacity  and  upon  undue  influence.  {In  re 
Wilson's  Estate,  117  Cal.  262,  49  Pac.  172;  Sim  v.  TtusseU, 
90  Iowa,  656,  57  N.  W.  601.)  That  his  mother  had  willed  and 
later  had  transferred  to  the  decedent  all  her  property,  and 
that  he  knew  these  things  before  his  will  was  made,  were  facts 
illustrating  the  reasonableness  of  his  will,  his  realization  of  the 
extent  and  character  of  his  property,  and  his  ability  to  appre- 
ciate the  special  claims  she  had  thereby  created  upon  him. 
(Pergason  v.  Etcherson,  91  Ga.  785,  18  S.  E.  29 ;  Taylor  v.  Mc- 
Clintock,  87  Ark.  243,  112  S.  W.  405;  Floore  v.  Oreen  (Ky.), 
83  S.  W.  133;  Lehman  v.  Lindenmeyer,  supra;  In  re  Rufflno's 
Estate,  116  Cal.  304,  48  Pac.  127;  Ounn's  Appeal,  63  Conn. 
254,  27  Atl.  1113;  Glover  v.  Hayden,  4  Cush.  (Mass.)  580.) 

4.  Upon  the  trial  a  motion  by  appellant  to  strike  certain 
[6]  testimony  given  by  Mrs.  Murphy  touching  her  manner  of 
living  was  denied.  The  court  could  very  well  have  stricken 
this  testimony,  for  it  was  ^manif estly  improper  and  could  serve 
no  legal  purpose.  But  error  cannot  be  claimed  because  the  evi- 
dence was  evoked  in  response  to  five  separate  interrogatories, 
none  of  which  were  objected  to.  This  court  has  repeatedly  held 
that  a  party  may  not  sit  by  in  silence  while  objectionable  ques- 
tions are  being  asked  and  answered,  and  then  complain  because 
the  record  is  not  cleared  on  his  motion  to  strike.  {Cohen  v. 
Clark,  44  Mont.  151, 119  Pac.  775.) 
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5.  Over  the  objection  of  appellant  "that  one  legatee  or 
beneficiary  of  the  will  is  not  competent  to  make  admissions  af- 
fecting the  validity  of  the  will,  so  far  as  the  sanity  or  insanity 
of  the  testator  is  concerned,"  certain  statements,  claimed  to  have 
been  made  by  her,  were  admitted  as  declarations  against  in- 
terest. It  is  not  necessary  to  state  them  in  detail,  because  we 
think  they  were  all  admissible  as  against  the  objection  made. 
It  is  elementary  that  upon  a  trial  evidence  may  be  given  of  the 
act,  declaration  or  admission  of  a  party  as  evidence  against  such 
party.  (Rev.  Codes,  sec.  7887.)  Doubtless,  in  will  contests  this 
rule  is  to  be  considered  as  modified  by  another:  That,  where 
[7]  there  are  two  or  more  legatees  or  beneficiaries  under  the 
will  having  a  common  or  several,  but  not  joint,  interest  in  its 
provisions,  the  declarations  of  one  of  them  as  to  testamentary 
capacity  or  undue  influence  are  inadmissible  to  affect  its  validity, 
because  the  will  cannot  be  defeated  as  to  such  legatee  without 
being  defeated  as  to  all.  {Wood  v.  Carpenter,  166  Mo.  465,  66 
S.  W.  172;  McConnell  v.  WUdes,  153  Mass.  487,  26  N.  E.  1115; 
Shailer  v.  Bumstead,  supra;  FothergiU  v.  Fothergill,  129  Iowa, 
93,  105  N.  W.  377 ;  CampbeU  v.  Campbell,  138  111.  612,  28  N.  E. 
1080 ;  In  re  Snowball's  Estate,  157  Cal.  301,  107  Pac.  598 ;  In  re 
Myer's  Will,  184  N.  Y.  54,  6  Ann.  Cas.  26,  76  N.  E.  920;  In  re 
Dolbeer's  Estate,  153  Cal.  652,  15  Ann.  Cas.  207,  96  Pac.  266.) 
But  this  case  affords  no  occasion  to  apply  the  modification, 
because  there  is  no  one  to  be  adversely  affected  by  avoiding 
the  will,  save  appellant  herself.  As  to  the  brothers  and  sisters 
who  are  mere  nominal  legatees,  recipients  of  a  sum  estab- 
lished by  custom  as  a  polite  mode  of  disinheritance,  it  is  a 
ease  where  the  law  does  not  care  for  trifles.  The  real  par- 
ties in  interest  are  two,  the  appellant  and  the  respondent; 
one,  the  sole  substantial  devisee  under  the  will,  offering  it  for 
probate;  the  other,  sole  heir  at  law,  resisting  probate.  Under 
such  circumstances  the  declarations  or  admissions  of  the  dev- 
isee, if  otherwise  competent,  ought  to  be,  and  are,  admissible. 
{Egbers  v.  Egbers,  177  111.  82,  52  N.  E.  285 ;  Teckenbrock  v.  Mc- 
Laughlm,  209  Mo.  533,  108  S.  W.  46;  In  re  Myer's  Will,  s%ipra; 
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Stull  V.  Stull,  1  Neb.  (Unof.)  389,  96  N.  W.  196;  Beyer  v. 
SMenker,  150  Mo.  App.  671,  131  S.  W.  465 ;  Wallis  v.  Luhring, 
134  Ind.  447,  34  N.  E.  231 ;  Perret  v.  Perrety  184  Pa.  131,  39 
Atl.  33.)  By  instruction  21  the  court  sought  to  limit  the  jury, 
in  their  consideration  of  these  declarations,  to  the  question  of 
undue  influence ;  if  there  was  any  error  in  this,  appellant  cannot 
[8]     complain,  as  it  was  to  her  advantage. 

6.  Two  physicians,  called  in  rebuttal  as  insanity  experts,  were 
[9]  permitted  to  testify  that,  in  their  opinion,  the  testator  could 
not  have  had  a  lucid  interval  when  the  will  was  made.  Counsel 
for  appellant  say  that  this  was  the  same  as  permitting  the 
doctors  to  decide  the  very  question  before  the  jury,  whether 
the  testator  was  capable  of  making  a  will,  and  approved  au- 
thority is  cited  to  show  that  the  province  of  the  jury  may  not 
be  thus  invaded.  We  assent  to  the  rule  invoked,  but  not  to  its 
application.  The  decedent  was  shown  to  have  been  insane  before 
December  1,  1908,  and  after  Christmas  of  that  year.  He  died 
the  following  year  of  dementia,  which  is  the  terminal  stage  of 
insanity  in  many  of  its  forms,  and  a  controversy  had  developed 
as  to  the  nature  of  this  insanity.  It  was  the  contention  of  the 
appellant  that  on  December  12,  1908,  the  decedent  was  sane, 
was  enjoying  a  lucid  interval,  and  this,  supported  by  formidable 
evidence,  was  consistent  with  the  nature  of  his  disease  as  as- 
serted by  her  medical  witnesses.  For  the  opposition  it  was 
sturdily  maintained  that  the  disease  was  paresis,  a  general,  pro- 
gressive, permanent,  incurable  condition  admitting  no  such  thing 
as  a  lucid  interval;  if  this  were  true,  then  the  questions  asked 
were  but  another  way  of  emphasizing  the  respondent's  conten- 
tion as  to  the  nature  of  the  disease,  and  of  inquiring  whether 
the  testator  was  of  sound  mind  when  the  will  was  made.  So 
considered,  the  question  was  within  the  scope  of  expert  testi- 
mony. 

7.  Error  is  assigned  upon  the  refusal  of  certain  instructions 
and  the  giving  of  certain  others.  Appellant's  offered  instruction 
No.  5  was  properly  refused.  It  charged  the  rule  to  be  that  a  less 
[10]     degree  of  mind  is  required  to  execute  a  will  than  a  con- 


47  Mont.]  Murphy  v.  Nett.  57 

tract,  etc.,  and  many  decisions  are  cited  to  show  that  this  is 
good  law,  and  should  have  been  given  to  the  jury.  Respondent's 
counsel,  on  the  other  hand,  present  authorities  which  hold  that 
the  capacity  to  make  a  valid  will  or  to  make  a  contract  is  pre- 
cisely the  same,  and  that  was  the  ground  of  their  objection  to 
the  instruction.  With  all  due  respect  to  these  learned  decisions, 
we  think  that  in  such  matters  comparisons  are  odious,  and,  for 
purposes  of  instructing  the  jury,  wholly  unnecessary.  To  make 
a  will  or  contract  implies  more  than  merely  signing  it,  and  it 
contravenes  human  experience  to  say  that  the  conception,  order- 
ing and  comprehension  of  a  will  dispensing,  with  care  and  preci- 
sion, extensive  property,  involving,  it  may  be,  charities  and  trusts 
of  various  kinds,  requires  less  capacity  than  the  purchase  of  a 
bar  of  soap;  or  that  the  same  intellectual  capacity  is  required 
for  the  simple  holograph,  '*I  leave  all  my  property  to  my  wife," 
and  for  the  elaboration  of  a  complex  trade  agreement  designed 
to  accomplish  far-reaching  results.  The  conclusion  of  common 
sense  is  that  it  takes  more  mind  to  make  some  wills  than  to  make 
some  contracts,  and  vice  versa;  and  there  is  excellent  authority 
for  the  rule  that,  while  contractual  capacity  implies  prima  facie 
the  capacity  to  make  a  will,  yet  neither  is  a  test  for  the  other, 
and  the  presence  or  absence  of  one  does  not  conclusively  estab- 
lish the  presence  or  absence  of  the  other.  (Page  on  Wills,  sec. 
96;  Turner's  Appeal,  72  Conn.  305,  44  Atl.  310;  Brown  v. 
MiicheU,  88  Tex.  350,  36  L.  R.  A.  64,  31  S.  W.  621 ;  Segur's  Will, 
71  Vt.  224,  44  Atl.  342 ;  American  Bible  Society  v.  Price,  115  111. 
623,  5  N.  E.  126;  Greene  v.  Greene,  145  III.  264,  33  N.  E.  941.) 
Appellant's  offered  instruction  No.  7  was  substantially  covered 
by  the  given  instructions  Nos.  6  and  8.  The  court's  instruction 
No.  7  is  attacked  as  assuming  the  testator's  insanity,  and  as  im- 
posing upon  the  appellant  a  greater  burden  than  properly  be- 
longs to  her.  Uj^on  first  reading  this  seems  to  be  the  case ;  but 
carefully  read,  and  taken  in  connection  with  the  other  instruc- 
tions, we  do  not  think  that  No.  7  could  have  been  so  misleading 
or  fruitful  of  prejudice  to  the  appellant  as  to  require  a  reversal 
of  this  case. 
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8.  An  exception  appears  to  the  ruling  admitting  certain  tes- 
timony of  the  witness  Taylor.  This  testimony  was  given  on  re- 
direct examination,  and  he  was  entitled,  after  the  plight  in 
which  the  cross-examination  had  put  him,  to  explain  himself 
as  best  he  could. 

9.  Upon  the  former  appeal  this  court  entered  into  a  somewhat 
extended  discussion  of  the  evidence  presented  to  show  testa- 
mentary incapacity;  with  the  result  that,  while  it  was  char- 
acterized as  **not  as  satisfactory  as  it  might  be,"  it  was  still 
held  sufficient.  There  is  nothing  in  the  present  record  to  require 
a  change  in  either  the  characterization  or  the  conclusion.  There 
was  ample  evidence  to  sustain  the  will,  and  there  was  substantial 
[11]  evidence  against  it.  Under  such  circumstances  we  may 
not  substitute  our  judgment  for  that  of  the  judge  and  jury  who 
tried  the  issue  and  had  the  advantage  of  personal  observation 
of  the  witnesses.  {In  re  Noyes'  Estate,  40  Mont.  178,  105  Pac. 
1013;  In  re  Murphy's  Estate,  supra;  In  re  Wilson's  Estate, 
supra.)  So,  also,  as  regards  the  submission  to  the  jury  of  the 
issue  of  undue  influence.  Taken  at  its  utmost  inferential  value, 
the  evidence  on  this  subject  was  sufficient  to  warrant  the  action 
of  the  court. 

There  is  no  reversible  error  in  the  record,  and  the  order  ap- 
pealed from  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Hollo  way 
concur. 
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HULSB,  Respondent,  v.  NORTHERN  PACIFIC   RY.   CO. 

BT  aij.,  Appellants. 

(No.  3,197.) 
(Submitted  February  11,  1913.    Decided  February  20,  1913.) 

[130  Pac.   415.] 

Persofidl  Injuries  —  Railroads  —  Trespassers  —  Evidence — Self- 
serving  Declarations — Admissibility — New  Trial  Order — Af- 
firmance, When. 

Appeal — New  Trial  Order — Affirmance,  When. 

1.  An  order  granting  a  new  trial  asked  for  on  the  ground  of  errors 
of  law  occurring  at  the  trial  will  be  affirmed  if  it  appear  that  any  such 
errors  of  a  substantial  character  were  committed. 

Personal    Injuries — ^Bailroads — Trespassers — Self-serying   Declarations — In- 
admissibility. 

2.  Self-serving  declarations  of  plaintiff  in  an  action  for  personal 
injuries  sustained  in  being  run  over  by  a  freight  train  on  which  he 
was  riding  without  paying  fare,  to  the  effect  that  he  had  been  pushed 
off  by  a  brakeman,  held,  not  part  of  the  res  gestae  but  mere  narratives 
of  a  past  transaction,  and  therefore  properly  excluded. 

Same — Self-serving  Declarations— Rebuttal — Admissibility. 

3.  Defendant's  witnesses  having  testified  to  a  remark  made  by  plain- 
tiff soon  after  the  accident,  to  the  effect  that  someone  had  pushed  him 
off  the  car,  but  that  he  did  not  say  that  a  brakeman  had  done  so,  re- 
buttal testimony  that  be  had  made  the  latter  statement  was  improperly 
excluded;  it  was  admissible  under  section  7871,  Bevised  Codes,  even 
though  the  declaration  thus  made  by  him  was  self-serving. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J. 
M'Mer  Smith,  Judge. 

Action  by  A.  J.  Hulse  against  the  Northern  Pacific  Railway 
Company  and  another.  From  an  order  granting  plaintiff  a 
new  trial  defendants  appeal.    Affirmed. 

« 

Messrs.  Gunn  dk  Rasch,  for  Appellants,  submitted  a  brief;  Mr. 
Carl  Rasch  argued  the  cause  orally. 

To  permit  statements,  not  otherwise  admissible,  to  be  given 
in  evidence  under  the  rule  expressed  in  section  7871,  Revised 
Codes,  that  when  part  of  a  conversation  is  given  in  evidence  by  one 
party,  the  whole  on  the  same  subject  may  be  inquired  into  by 
the  other,  and  when  a  detached  act,  declaration,  conversation  or 
writing  is  given  in  evidence,  any  other  act,  declaration,  conversa- 
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tion  or  writing,  which  is  necessary  to  make  it  understood,  may 
also  be  given  in  evidence,  it  must  not  only  be  made  to  appear 
that  statements  claimed  to  have  been  made  are  necessary  in 
order  that  that  part  which  has  been  introduced  may  be  under- 
stood, but  it  must  also  be  made  to  appear  that  they  were  a 
part  of  the  same  conversation  to  which  other  witnesses  had  tes- 
tified and  made  at  the  same  time.  And  the  burden  of  showing 
this  is  upon  the  party  seeking  the  admission  of  such  statements. 
{Plainer  v.  Plainer,  78  N.  Y.  90;  In  re  Chamberlain,  140  N.  Y. 
390,  37  Am.  St.  Rep.  568,  35  N.  E.  602 ;  Dean  v.  Dean's  Esiaie, 
43  Vt.  337;  Robinson  v.  Ferry,  11  Conn.  460;  3  Wigmore  on 
Evidence,  par.  2113,  subd.  b ;  1  Encyclopedia  of  Evidence,  385, 
386;  16  Cyc.  1040,  1041.)  In  the  case  of  Downs  v.  New  York 
Ceni.  R,  R,  Co,,  47  N.  Y.  83,  the  facts  are  very  similar  to  those 
in  the  case  at  bar.  Evidence  had  been  introduced  with  refer- 
ence to  statements  made  by  the  plaintiff  at  the  time  of  and  soon 
after  the  accident  as  to  the  cause  of  his  injuries,  and  for  the 
purpose  of  rebutting  the  testimony  so  given  on  behalf  of  the 
defendant,  the  trial  court,  over  the  objection  of  the  defendant, 
permitted  a  witness  to  be  called  in  rebuttal  to  testify  to  state- 
ments made  by  the  plaintiff  at  the  time,  differing,  to  some  extent, 
from  those  testified  to  by  the  witnesses  for  the  defendant.  The 
appellate  court  held  that  error  had  been  committed  in  that  re- 
gard, and  reversed  the  judgment.  (See,  also,  Nuiier  v.  O'Don- 
nell,  6  Colo.  253;  O'Connor  v.  Padgei,  82  Neb.  95,  116  N.  W. 
l\Z\',Haich  V.  Poiier,  7  111.  (2  Gill)  725,  43  Am.  Dec.  88;  John- 
son  V.  Brock,  23  Ark.  282.) 

Mr.  WelUngion  D.  Rankin  submitted  a  brief  in  behalf  of  Re- 
spondent and  argued  the  cause  orally. 

The  testimony  relative  to  the  statements  made  by  plaintiff  as 
to  how  he  was  injured  and  .who  pushed  him  off  the  train  was 
improperly  excluded.  (See  Fidelity  etc,  Co.  v.  Doroxigh,  107 
Fed.  389,  46  C.  C.  A.  364;  McOuire  v.  Broadway  eic.  Ry.  Co., 
62  Hun,  623,  16  N.  Y.  Supp.  922;  Home  v.  McRa-e,  53  S.  C. 
51,  30  S.  E.  701;  Wells  v.  Gallagher,  144  Ala.  363,  110  Am. 
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St.  Rep.  50,  3  L.  R.  A.,  n.  s.,  759,  39  South.  747 ;  Rouse  v.  Detroit 
Elec,  Ry.  Co.,  128  Mich.  149,  87  N.  W.  68;  Droege  v.  Baxter, 
77  App.  Div.  78,  79  N.  Y.  Supp.  29 ;  Gilpin  v.  Gilpin,  12  Colo. 
504,  21  Pac.  612 ;  Williams  v.  Spokane,  42  Wash.  597,  84  Pac. 
1129;  Conaver  v.  Neher-Ross  Co,,  38  Wash.  172,  107  Am.  St. 
Rep.  841,  80  Pac.  283 ;  St.  Louis  etc.  Ry.  Co.  v.  Frazier  (Tex.  Civ. 
App.),  87  S.  W.  400;  16  Cyc.  1039.) 

The  statements  and  declarations  of  the  plaintiff  sought  to  be 
elicited  from  the  witness  Matheny  by  plaintiif 's  various  offers  of 
proof,  to  the  effect  that  a  brakeman  pushed  him  off  the  train, 
made  when  the  switch  engine  came  to  get  him  at  the  place  where 
he  was  injured,  should  have  been  admitted  in  evidence  as  a  part 
of  the  res  gestae.  {Dixon  v.  Northern  Pac.  Ry.  Co.,  37  Wash. 
310,  107  Am.  St.  Rep.  810,  2  Ann.  Cas.  620,  68  L.  R.  A.  895,  79 
Pac.  943.) 

In  the  case  of  Travelers'  I)is.  Co.  v.  Mosley,  8  Wall.  (U.  S.) 
397,  19  L.  Ed.  437,  it  is  said:  **The  tendency  of  modern  adjudi- 
cations is  to  extend  rather  than  to  narrow  the  scope  of  this  doc- 
trine ;  rightly  guarded,  in  its  practical  application  there  is  no 
principle  in  the  law  of  evidence  more  safe  in  its  results.  There 
is  none  which  rests  on  a  more  solid  basis  of  reason  and  author- 
ity." Contemporaneousness  is  no  longer  required.  (16  Cyc. 
1248;  see,  also.  Lews  v.  State,  29  Tex.  App.  201,  25  Am.  St. 
Rep.  720,  15  S.  W.  642 ;  Johnsan  v.  State,  8  Wyo.  494,  58  Pac. 
761;  Harriman  v.  Stowe,  57  Mo.  93.)  It  seems  that  the  ques- 
tion whether  a  statement  or  declaration  is  a  part  of  the  res 
gestae  is  within  the  judicial  discretion  of  the  trial  court.  {Pilk- 
iiUon  v.  Gulf  etc.  Ry.  Co.,  70  Tex.  226,  7  S.  W.  805 ;  Pledger  v. 
C.  B.  &  Q.  Ry.  Co.,  69  Neb.  456,  95  N.  W.  1057 ;  Commonwealth  v. 
McPike,  57  Mass.  (3  Gush.)  181,  50  Am.  Dec.  727 ;  16  Cyc.  1250.) 
The  whole  matter  of  the  admissibility  of  the  declarations  sought 
to  be  elicited  from  the  witnesses  Grotz  and  Matheny  being  within 
the  discretion  of  the  trial  judge,  it  is  proper  for  this  court  to 
assume  that  a  judicial  discretion  was  exercised,  and  that  the 
trial  court  determined  that  the  declaration  alleged  to  be  part  of 
the  res  gestae  should  have  been  admitted  in  evidence. 
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The  eases  cited  by  counsel  for  appellants  are  all  cases  where 
the  conversations  were  distinctly  different  conversations,  and  of 
course  it  is  necessary  that  the  conversation  be  the  same  in  order 
that  the  testimony  should  be  introduced  explaining  the  prior 
conversation. 

MB.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

On  March  21,  1911,  the  respondent,  A.  J.  Hulse,  with  others, 
was  riding  on  one  of  appellant  company's  freight  trains  en 
route  from  Missoula  to  Helena  without  paying  fare.  "When  the 
train  had  reached  a  point  about  half  a  mile  west  of  Helena  he 
was  in  some  manner  cast  bepeath  its  wheels  and  run  over,  sus- 
taining the  injury  which  is  the  basis  of  this  action.  The  issue 
of  fact  was  whether  he  had  been  pushed  off  by  the  brakeman 
while  the  train  was  in  motion.  The  case  was  tried  to  the  district 
court  sitting  with  a  jury,  and  the  verdict  was  for  the  appellant. 
On  motion  of  respondent  the  verdict  was  set  aside  and  a  new 
trial  awarded ;  hence  this  appeal. 

The  motion  for  new  trial  was  submitted  to  the  district  court 
[1]  upon  the  ground  of  errors  of  law  occurring  at  the  trial.  If 
it  appear  that  any  such  errors  of  a  substantial  character  were 
committed,  the  order  must  be  affirmed.  {Mon^on  v.  La  France 
Copper  Co,,  43  Mont.  65,  114  Pac.  778 ;  Harrington  v.  Butte  etc. 
Ry,  Co.,  36  Mont.  478,  93  Pac.  640 ;  Oillies  v.  Clarke  Fork  Coal 
Co.,  32  Mont.  320,  80  Pac.  370 ;  State  v.  Schnepel,  23  Mont.  523,  * 
59  Pac.  927.) 

The  exceptions  noted  in  the  record  challenge  the  propriety  of 
the  rulings  below  in  two  respects:  (1)  The  exclusion  from  re- 
spondent's case  in  chief  of  certain  declarations  by  him,  to  the 
effect  that  the  brakeman  had  pushed  him  off;  and  (2)  the  exclu- 
sion of  substantially  the  same  evidence  in  rebuttal. 

1.  The  declarations  were  self-serving,  and  the  theory  on  which 
[2]  it  was  sought  to  have  them  admitted  in  chief  is  that  they 
were  part  of  the  res  gestae.  To  this  we  cannot  assent.  With- 
out elaboration,  it  will  suffice  to  say  that  the  declarations  in 
question  were  merely  statements  or  narratives  of  a  past  trans- 
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action  and  within  the  rule  against  hearsay.  (State  v.  De  Hart, 
38  Mont.  211,  99  Pac.  438 ;  Toindexter  d;  Orr  L.  St,  Co.  v.  Oregon 
Short  Line  By,  Co.,  33  Mont.  338,  83  Pac.  886 ;  State  v.  Tighe, 
21  Mont.  327,  71  Pac.  3 ;  State  v.  Pugh,  16  Mont.  343,  40  Pac. 
861.)  The  order  granting  a  new  trial  cannot  be  sustained  for 
error  in  this  regard. 

2.  In  rebuttal  it  was  sought  to  prove  by  the  witnesses  Matheny, 
Grotz  and  Ward  that  respondent  said  a  brakeman  had  pushed 
him  off.  As  to  Matheny,  the  evidence  was  properly  refused,  since 
the  declaration  to  be  elicited  from  him  was  fixed  at  a  time  and 
place  for  which  there  was  no  foundation  in  the  appellant's  case. 
[3]  As  to  Grotz  and  Ward,  the  condition  is  different.  For  the 
appellant  the  witnesses  Porter,  Gardiner  and  Wilson  had  testi- 
fied to  the  effect  that,  after  respondent  had  been  taken  to  the 
baggage-room,  some  conversation  occurred  in  which  the  respond- 
ent stated  in  effect  that,  as  the  train  was  coming  into  town  and 
as  he  was  getting  out  of  the  car,  some  one  of  his  companions 
in  the  car  pushed  him  and  he  fell.  On  cross-examination  Porter 
further  testified  that  the  respondent  did  not  say  a  brakeman 
pushed  him  off ;  and  Gardiner  .and  Wilson  testified  that  the  re- 
spondent did  not  say  who  pushed  him.  We  are  satisfied  that 
there  was  but  one  conversation  in  the  baggage-room.  The  tes- 
timony of  Grotz  and  Ward,  therefore,  was  admissible  as  part  of 
that  conversation  (Rev.  Codes,  sec.  7871;  1  Ency.  of  Evidence, 
p.  385),  and  as  a  contradictory  version  of  it.  {Fidelity  <6 
Casualty  Co.  v.  Borough,  107  Fed.  389,  46  C.  0.  A.  364 ;  Carver 
V.  United  States,  164  U.  S.  694,  41  L.  Ed.  602;  17  Sup.  Ct.  R«p. 
228;  O'Keefe  v.  Eighth  Ave.  R.  Co.,  33  App.  Div.  324,  53  N.  Y. 
Supp.  940;  St.  Louis  etc.  Co.  v.  Frazier  (Tex.  Civ.  App.),  87 
S.  W.  400.)  The  way  for  it  having  been  opened  in  appellant's 
case,  its  admissibility  in  rebuttal  was  not  affected  by  the  fact 
that  the  declaration  was  self-serving. 

The  trial  court  was  in  better  position  to  appreciate  the  value 
of  this  testimony  than  we  are.  In  view  of  what  appears  in  the 
record,  it  does  not  seem  to  have  been  of  very  much  importance ; 
but  its  exclusion  was  error,  and  we  cannot  say  that  the  trial 
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court  was  ^ilty  of  a  graver  error  in  the  effort  to  correct  it 
The  order  appealed  from  is  afSrmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway 
concur. 


LOWERY  ET  AL.,  Respondents,  v.  COLE  et  al..  Appellants. 

(No.  3,285.) 
(Submitted  February  10,  1913.    Decided  February  21,  1913.) 

[130  Pac.  410.] 

Specific  Performance — Injunctions  Pendente  Lite — Complaint^ 
Sufficiency — Real  Property — Tender  of  Deed — Action  at  Law 
— Compensation — Presumptions, 

Preliminary  In j unctions — IMacretion — Appeal. 

1.  The  granting  of,  or  refusal  to  grant,  a  preliminary  injunction, 
with  or  without  notice,  as  well  as  the  continuing  thereof  in  force  after 
answer,  are  matters  addressed  to  the  discretion  of  the  district  court, 
with  the  exercise  of  which  the  supreme  court  will  interfere  only  in  case 
of  manifest  abuse. 

Specific  Performance — Complaint — SuflSciency — Injunction  Pendente  Lite. 

2.  The  fact  that  the  complaint  seeking  specific  performance  of  a  con- 
tract,  under  the  terms  of  which  defendant  agreed  inter  alia  to  take 
over  certain  lots  owned  by  plaintiffs  in  discharge  of  a  judgment  held 
by  her,  and  asking  a  preliminary  injunction  restraining  conduct  on  de- 
fendant's part  which,  but  for  the  restraint,  would  result  in  a  condi- 
tion rendering  a  final  decree  in  favor  of  plaintiffs  ineffective,  failed 
to  allege  that  defendant  was  insolvent,  did  not  render  the  court's  action 
in  granting  the  injunction  erroneous;  the  pleading  having  been  verified 
upon  knowledge,  the  requirements  of  section  6644,  Revised  Codes,  were 
met. 

Same — Sale  of  Realty — Deed — Tender — Complaint — Sufficiency. 

3.  In  an  action  to  enforce  the  specific  performance  of  the  contract 
referred  to  in  paragraph  2,  supra,  failure  on  the  part  of  plaintiffs  to 
tender  the  deed  with  the  complaint  did  not  render  the  pleading  objec- 
tionable, it  having  been  alleged  that  an  offer  to  perform  had  been  made 
and  refused  and  that  plaintiffs  were  willing  and  stood  ready  to  comply 
with  the  contract  on  their  part. 

Same — Complaint — Sufficiency — Compensation — Presumptions. 

4.  In  an  action  for  the  specific  performance  of  a  contract  for  the 
sale  of  real  property  it  is  not  necessary  for  plaintiff  to  allege  that 
he  has  no  adequate  remedy  at  law,  the  presumption  attaching  that 
he  has  suffered  detriment  which  is  incapable  of  compensation  in 
damages. 


47  Mont.]  LowERY  bt  al.  v.  Cole  et  al.  65 

Same — iDJunctiona — Power  of  Court. 

5.  A  court  of  equity,  having^  once  assumed  jarisdietion  of  an  action 
for  specific  performance  for  the  sale  of  land,  may,  as  in  any  other  ac- 
tion, make  use  of  all  the  instrumentalities  at  its  disposal,  including 
Injunction,  to  presence  the  status  quo  until  the  controversy  can  be  de- 
termined on  the  merits. 

Appeal  from  District  Court,  Ravalli  County;  B.  Lee  McCvl- 
loch,  Judge, 

Action  by  Andrew  Lowery  and  another  against  Mary  Cole 
and  George  See,  sheriflf.  From  an  order  refusing  to  dissolve  an 
ingunetion  defendants  appeal.    Affirmed. 

Messrs,  O'Hara,  Edwards  <fe  Madeen,  for  Appellants,  sub- 
mitted a  brief;  and  Mr,  Thomas  J.  Edwards  argued  the  cause 
orally. 

Mr.  James  D.  Taylor,  and  Mr,  L,  0.  JoJinson,  for  Respondents, 
submitted  a  brief;  Mr.  Taylor  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Appeal  from  an  order  refusing  to  dissolve  an  injunction.  On 
January  20,  1912,  the  plaintiffs  were  indebted  to  the  defendant 
Mary  Cole  in  the  sum  of  $949.44,  evidenced  by  a  judgment  re- 
covered in  the  district  court  of  Ravalli  county  on  September  2, 
1911.  They  were  also  indebted  to  one  Louise  J.  Hageman.  A 
portion  of  this  indebtedness,  the  exact  amount  being  not  then 
definitely  determined,  was  secured  by  a  mortgage  upon  lots  15 
and  16,  in  block  21,  in  Hamilton,  Ravalli  county.  The  plaintiffs, 
desiring  to  effect  satisfaction  of  the  judgment  and  also  to  pro- 
cure a  discharge  of  so  much  of  their  indebtedness  to  Hageman 
as  was  secured  by  the  mortgage,  entered  into  a  contract  in  writ- 
ing with  the  defendant  Cole,  under  the  terms  of  which  they 
agreed  to  convey  to  her  the  said  lots  by  warranty  deed  at  a 
price  to  be  fixed  by  three  arbitrators,  one  chosen  by  each  of  the 
parties  to  the  contract,  and  the  third  by  these  two.  The  defend- 
ant Cole  agreed  on  her  part  to  accept  the  conveyance  at  the 
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price  so  to  be  fixed,  and  in  consideration  therefor  (1)  to  pay  so 
much  of  the  Hageman  indebtedness  as  was  secured  by  the  mort- 
gage; (2)  to  apply  the  remainder  to  the  satisfaction  of  the  judg- 
ment; and  (3)  to  pay  the  balance,  if  any  then  remaining,  to 
the  plaintiffs.  The  arbitrators  were  selected  and  fixed  the  price 
of  the  lots  at  $1,750.  The  amount  of  the  Hageman  encumbrance 
was  then  definitely  ascertained  to  be  $778.  In  addition  to  these 
facts,  the  complaint  alleges  that  the  plaintiffs  thereupon  exe- 
cuted a  warranty  deed  to  defendant  Cole ;  that  they  tendered  it 
to  her  and  demanded  that  she  pay  the  mortgage  indebtedness 
due  Hageman ;  that  she  refused  f o  accept  the  deed  or  to  pay  the 
said  indebtedness  and  has  ever  since  refused  to  do  so;  that  the 
plaintiffs  have  ever  since  been  ready  to  deliver  the  said  lots  to 
this  defendant  according  to  the  terms  of  the  contract;  that  on 
the day  of ,  1912,  this  defendant  caused  an  execu- 
tion to  be  issued  upon  the  judgment  and  to  be  placed  in  the  hands 
of  the  defendant  Gteorge  See,  the  sheriff  of  Ravalli  county ;  that, 
under  and  by  virtue  of  it,  he  has  seized  certain  personal  prop- 
erty of  plaintiffs,  consisting  of  livestock,  hay,  grain,  farming 
implements,  household  goods,  etc;  that  he  has  advertised  it  for 
sale  to  satisfy  the  judgment;  and  that,  unless  he  is  restrained 
from  so  doing,  he  will  proceed  to  complete  the  sale  and  satisfy 
the  judgment.  It  is  further  alleged,  by  way  of  conclusion,  that 
the  plaintiffs  are  without  a  plain,  speedy  or  adequate  remedy  at 
law,  and  will  suffer  irreparable  damage  if  the  sale  is  carried  to 
completion.  The  prayer  is  for  a  decree  requiring  the  defend- 
ant Cole  to  perform  the  contract  according  to  its  terms,  and 
for  an  injunction  to  restrain  the  sale  pending  the  action.  At- 
tached as  an  exhibit  is  a  copy  of  the  contract.  The  allegations 
ere  upon  positive  knowledge.  The  complaint  was  filed  on  No- 
vember 8.  The  court  issued  the  injunction  as  prayed,  but  with- 
out notice ,  the  sale  being  advertised  for  that  day.  On  December 
6  the  defendants  moved  the  court  to  vacate  the  order  granting 
the  injunction  on  the  grounds  that  the  facts  stated  do  not  war- 
rant the  granting  of  the  writ,  and  that,  in  any  event,  they  do 
not  exhibit  such  an  emergency  as  justified  the  granting  of  it  with- 
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out  notice.  The  motion  was  supported  by  an  affidavit  by  the 
defendant  See,  and  by  an  answer  by  both  defendants.  The 
affidavit  does  not  controvert  any  of  the  facts  alleged  in  the  com- 
plaint. The  answer  admits  all  of  the  allegations  therein  made, 
except  that  it  denies  a  tender  of  the  deed  by  the  plaintiffs.  It 
alleges  in  this  connection  that  the  defendant  Cole,  at  the  time 
the  value  of  the  lots  was  fixed  by  the  arbitrators,  was,  and  ever 
since  has  been,  ready  and  willing  to  accept  the  deed  from  plain- 
tiffs and  to  carry  out  the  terms  of  the  contract,  but  that  the 
plaintiffs  refused,  and  ever  since  have  refused,  to  deliver  it  or 
the  possession  of  the  lots. 

It  is  a  settled  rule  in  this  jurisdiction  that  the  granting  or 
[1]  refusing  to  grant  a  preliminary  injunction  in  a  particular 
case  rests  in  the  discretion  of  the  district  court,  and  that  this 
court  will  not  interfere  with  the  exercise  of  that  discretion  unless 
there  has  been  a  manifest  abuse  of  it.  {Bennett  Bros.  v.  Cong- 
don,  20  Mont.  208,  50  Pac.  556 ;  Boyd  v.  Desrozier,  20  Mont.  444, 
52  Pac.  53 ;  Forrester  v.  Boston  &  Mont,  etc.  Co.,  21  Mont.  544, 
55  Pac.  229,  353.)  In  exigent  cases,  before  the  defendant  has 
answered,  the  writ  may  be  granted  without  notice  either  upon 
the  complaint  alone  or  upon  affidavits,  if  in  the  opinion  of  the 
court  irreparable  injury  will  result  from  the  delay  required  for 
giving  notice.  (Rev.  Codes,  sees.  6644,  6645.)  So  it  is  discre- 
tionary with  the  court  as  to  whether  the  injunction  shall  be  con- 
tinued after  the  defendant  has  answered.  I 

The  contention  of  counsel  is  that  since  it  is  not  alleged  that 
[2]  the  defendants  are  insolvent,  and  it  is  apparent  that  an  ac- 
tion at  law  for  damages  for  a  violation  of  the  contract  would 
adequately  compensate  the  plaintiffs,  the  court  abused  its  dis- 
cretion both  in  granting  the  writ,  and  in  refusing  to  sustain  the 
motion  to  set  it  aside.  There  is  no  merit  in  the  contention  from 
either  point  of  view.  The  complaint  is  verified  upon  knowledge. 
This  meets  the  requirement  of  the  statute.  (Sec.  6644,  supra.) 
We  do  not  think  that  it  can  be  questioned  that  the  plaintiffs 
are  entitled  to  a  specific  performance  of  the  contract,  if  the 
facts  as  stated  are  established  by  the  evidence.     The  complaint 
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is  not  a  model  of  pleading,  but  it  sets  forth  clearly  the  stipula- 
tions of  the  contract,  the  definite  ascertainment  of  the  purchase 
price  in  accordance  therewith,  and  a  tender  of  such  a  conveyance 
as  the  plaintiffs  bound  themselves  to  make.  But  for  the  single 
issue  as  to  the  tender  of  the  deed,  upon  the  admissions  in  the 
answer  it  is  apparent  that  defendant  Cole  is  without  defense. 
[3]  It  is  true  the  deed  is  not  tendered  with  the  complaint ;  yet, 
since  the  plaintiffs  have  submitted  themselves  to  the  jurisdiction 
of  the  court,  they  may  be  required  t#  prepare  and  deposit  the 
deed  in  court  at  any  time  before  the  decree  granting  them  relief. 
By  demanding  the  relief  sought,  coupled  with  the  allegation  of 
the  offer  to  perform,  they  exhibit  their  willingness  to  meet  all 
the  obligations  to  be  performed  on  their  part.  Hence  the  com- 
plaint is  not  open  to  objection  because  the  plaintiffs  do  not  allege 
a  deposit  of  the  deed  with  the  clerk.  As  was  said  by  the  su- 
preme court  of  appeals  of  West  Virginia,  in  Vaught  v.  Cain,  31 
W.  Va.  424,  7  S.  B.  9:  ''Whatever  may  be  the  rule  as  to  de- 
pendent covenants  in  courts  of  law,  it  is  well  settled,  in  cases 
of  this  character  in  courts  of  equity,  that  it  will  not  make  the 
bill  demurrable  merely  because  the  plaintiff  fails  to  tender  with 
his  bill  for  specific  performance  a  sufficient  or  any  deed  for  the 
land."  There  is  some  diversity  in  the  decisions  on  the  subject, 
but,  where  it  appears  that  an  offer  to  perform  has  been  made 
and  refused,  it  is  sufficient  if  the  plaintiff  alleges  that  he  is  will- 
ing and  stands  ready  to  comply  with  the  contract  on  his  part. 
{Bruce  v.  Tilson,  25  N.  Y.  194.) 

In  this  character  of  action  it  is  not  necessary  for  plaintiff 
[4]  to  allege  special  circumstances  showing  that  he  has  no 
adequate  remedy  at  law.  The  allegation  of  a  breach  of  such  a 
contract  is  itself  sufficient  to  raise  the  presumption  that  pecuni- 
ary compensation  will  not  a^ord  adequate  relief.  {Ide  v. 
Leiser,  10  Mont.  5,  24  Am.  St,  Rep.  17,  24  Pac.  695 ;  Christiansen 
V.  Aldrich,  30  Mont.  446,  76  Pac.  1007;  Rev.  Codes,  sec.  6099.) 
In  other  words,  when  it  appears  that  the  defendant  has  refused 
to  comply  with  his  contract,  the  presumption  attaches  that  the 
plaintiff  has  suffered  detriment  which  is  irreparable  in  an  action 
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for  damages  and  is  prima  facie  entitled  to  invoke  the  aid -of 
equity  to  obtain  adequate  relief,  viz.^  the  performance  of  the 
contract.  The  court  may  grant  or  withhold  relief,  according  to 
the  circumstances  as  they  are  made  to  appear  by  the  evidence 
[Ghmiiansen  v.  Aldrich,  siipra) ;  but,  having  assumed  jurisdic- 
tion of  the  action,  it  will,  as  in  any  other  action,  make  use  of 
all  the  instrumentalities  at  its  disposal  to  preserve  the  status  quo 
until  the  controversy  can  be  determined  on  the  merits.  {Taylor 
T.  Florida  East  Coast  By.  Co.,  54  Fla.  635,  127  Am.  St.  Rep. 
155, 14  Ann.  Cas.  472,  16  L.  R.  A.,  n.  s.,  307,  45  South.  574 ;  2 
High  on  Injunctions,  4th  ed.,  1120.)  The  question  here  is  not, 
as  counsel  seem  to  think,  whether  a  case  is  stated  for  an  injunc- 
tion to  restrain  the  collection  of  a  judgment  which  should  be 
deemed  satisfied,  but  whether,  pending  the  action,  the  court 
should  restrain  conduct  on  the  part  of  the  defendants  which,  but 
for  the  restraint,  would  result  in  a  condition  which  would  render 
the  final  decree  in  favor  of  plaintiflfs  ineffective.  If  the  plain- 
tiffs are  entitled  to  any  relief,  they  are  entitled  to  have  the 
judgment  satisfied  in  conformity  with  the  terms  of  the  contract. 
This  they  cannot  have  if  the  sale  is  allowed  to  proceed  and  satis- 
faction is  had  by  that  means ;  for,  under  the  changed  conditions 
which  would  be  found  to  exist  at  the  termination  of  the  action, 
the  rights  of  the  parties,  as  affected  by  the  seizure  and  sale  of 
the  property,  would  be  left  wholly  unadjusted. 

The  injunction  was  properly  issued  in  the  first  instance,  and 
the  action  of  the  court  in  denying  the  motion  was  correct.  The 
order  is  affirmed* 

Affirmed. 

Hb.  Justice  Holloway  and  Mr.  Justice  Sanneb  concur. 
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BRANDT  ET  AL.,  Respondents,  v.  McINTOSH  et  al.,  Depend- 
ants; HULLER  ET  AL.,  Appellants. 

(No.  3,245.) 
(Submitted  Febniarj  10,  1913.    Decided  February  21,  1913.) 

[130  Pac.  413.] 

Corporations — Actions  iy  Minority  Stockholders — Complaint — 
Injunctions  Pendente  Lite — Insufficiency — Conclusions — Duty 
of  Stockholders  Before  Bringing  Action, 

Injunctions  Pendente  Lite — Insufficiencj  of  Complaint — Conclueiona. 

1.  The  complaint  in  a  suit  to  set  aside  a  judgment  and  vacate  the 
sheriff's  sale  had  to  satisfy  it,  which  alleged  that  the  claim  forming 
the  basis  of  the  judgment  was  a  "pretense  and  fraudulent,"  and  "in 
fraud  of  the  rights"  of  plaintiffs,  but  did  not  set  forth  the  facts  upon 
which  the  charges  of  wrongdoing  were  grounded,  was  insufficient  under 
section  6532,  Bevised  Codes,  and  therefore  did  not  justify  the  court 
in  granting  an  injunction  pendente  lite  against  execution  and  delivery 
of  the  sheriff's  deed. 

Corporations — Action  by  Minority  Stockholders — Nature  of  Action. 

2.  A  suit  brought  by  seven  stockholders  for  themselves  and  a  large 
number  of  others,  not  named,  similarly  situated,  to  set  aside  a  sheriff's 
sale  and  enjoin  the  issuance  of  a  deed  thereunder,  was  one  brought  in 
behalf  of  the  corporation,  and  not  one  to  subserve  the  private,  per- 
sonal interests  of  plaintiffs. 

Sam€ — Duty  of  Stockholders  Before  Bringing  Action — Complaint — Insuffi- 
ciency. 

3.  Before  stockholders  may  have  recourse  to  a  court  of  equity  for  re- 
dress of  their  grievances  as  to  corporate  affairs,  they  must  first  exhaust 
their  remedy  within  the  corporation  itself;  hence  the  complaint  men- 
tioned in  paragraph  1  above,  was  further  insufficient  for  failing  to 
allege  that  plaintiffs  were  minority  stockholders;  that  a  demand  had 
been  made  upon  and  refusal  by  the  board  of  directors,  or  why  a  de- 
mand would  have  been  useless. 

Same. 

4.  An  allegation  of  demand  upon  the  president  and  secretary  (di- 
rectors) of  a  corporation  for  a  redress  of  grievances  of  minority  stock- 
holders is  insufficient  in  the  absence  of  a  statement  showing  the  number 
constituting  the  board  of  directors. 

Same. 

5.  The  complaint  referred  to  in  the  foregoing  paragraphs  was  deficient, 
also,  in  that  while  alleging  wrongdoing  by  the  officers  of  the  corpora- 
tion in  neglecting  to  effect  a  redemption  of  its  property  sold  at  the 
sheriff's  sale  sought  to  be  vacated,  it  omitted  to  aver  that  the  officers 
had  funds,  or  the  means  of  obtaining  them,  with  which  to  do  so. 

Appeal  from  District  Court,  Missoula  County;  F.  C.  Webster, 
Judge. 
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Action  by  Henry  E.  Brandt  and  others  against  Robert  G.  Mc- 
intosh and  others.  From  an  order  granting  an  injunction  pe?^ 
dente  lite,  defendants  Curtis,  HuUer  and  W.  L.  Keliey,  sheriff, 
appeal.    Reversed. 

Mr,  Elmer  E.  Hershey,  for  Appellants,  submitted  a  brief  an4 
argaed  the  cause  orally. 

In  behalf  of  Respondents,  there  was  a  brief  by  Messrs,  McCkes- 
ney,  Becker  dk  Bradley,  Messrs.  Woody  &  Woody,  and  Mr,  A,  J. 
Violette,  and  oral  argument  by  Mr,  Frank  Woody  and  Mr,  Via- 
kite, 

MB.  JUSTICE  HOLLO WAr  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  an  order  granting  an  injunction.  The 
complaint  alleges  that  in  June,  1911,  Curtis  Huller  commenced 
an  action  in  the  district  court  of  Missoula  county  against  the 
Amador  Copper  and  Gold  Mining  and  Milling  Company,  Lim- 
ited, a  corporation,  to  recover  $5,822.44,  alleged  to  be  due  him 
for  work  and  labor  performed  for  the  corporation ;  that  due  ser- 
vice of  summons  was  made ;  that  on  July  8,  1911,  the  default  of 
the  defendant  corporation  was  entered,  judgment  recovered  by 
default  for  the  full  amount  demanded,  and  execution  issued  and 
placed  in  the  hands  of  the  sherifiE  of  Missoula  county  for  service. 
It  is  then  alleged  that  in  the  proceedings  leading  up  to  the  sher- 
iff's sale,  and  in  the  sale  itself,  such  irregularities  occurred,  and 
these  are  pointed  out,  that  a  sheriff's  deed  ought  not  to  issue 
to  the  purchaser  of  the  property  at  such  sale.  After  a  hearing 
the  district  court  ordered  an  injunction  to  issue  restraining  the 
defendant  sheriff  from  issuing  the  deed,  and  this  appeal  fol- 
lowed. 

But  for  certain  statements  contained  in  the  brief  of  respond- 
ents we  would  be  uncertain  as  to  the  theory  upon  which  plain- 
tiffs proceeded,  but  we  have  the  repeated  assurance  that  the 
purpose  of  this  suit  is  twofold:  (1)  To  set  aside  the  Huller  judg- 
ment; and  (2)  to  have  vacated  the  pretended  sheriff's  sale.    As 
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ancillary  relief  and  for  the  purpose  of  maintaining  the  status 
quo,  an  injunction  was  demanded  restraining  the  sheriff  from 
executing  or  delivering  a  sheriff's  deed  pending  a  final  deter- 
mination of  the  cause. 

1.  The  only  allegations  to  be  found  in  the  complaint  which 
[1]  reflect  in  the  least  upon  the  character  of  HuUer's  claim  or 
his  judgment  are  these:  ''That  the  claim  of  the  said  Curtis 
Huller  is  a  pretense  and  a  fraudulent  claim,  approved  by  the 
said  Robert  G.  Mcintosh  and  the  said  George  F.  Stoney,  together 
with  other  parties  unknown  to  your  orators,  for  the  sole  pur- 
I>ose  of  obtaining  possession  of  the  Amador  mine  and  the  other 
property  mentioned  in  the  said  sheriff's  sale  for  themselves  in 
fraud  of  your  orators'  rights,"  etc.  And,  again :  **Tour  orators 
further  allege  that  the  entire  suit  brought  in  this  court  by  Curtis 
Huller  is  a  mere  scheme  and  conspiracy  on  the  part  of  the  said 
Curtis  Huller,  Robert  G.  Mcintosh,  and  George  P.  Stoney  and 
others  unknown  to  your  orators  to  obtain  possession  of  the  said 
premises  described  in  the  said  sheriff's  return  in  fraud  of  the 
rights  of  your  orators,"  etc.  It  will  be  observed  at  once  that 
in  neither  of  these  excerpts  is  there  a  single  fact  stated.  Each 
consists  of  a  bald  conclusion.  Under  our  Code,  the  complaint 
must  contain  a  statement  of  the  facts  constituting  the  cause  of 
action.  (Rev.  Codes,  sec.  6532.)  There  is  not  any  contention 
that  Huller  did  not  render  services  to  the  corporation  of  the 
value  of  the  amount  claimed,  or  that  such  services  were  not  neces- 
sary; indeed,  there  is  not  a  suggestion  of  any  fact  which  tends 
in  the  remotest  degree  to  impeach  the  integrity  of  the  judgment. 
The  employment  of  such  extravagant  terms  as  ''fraud,"  "con- 
spiracy," and  other  words  of  like  malign  import,  unaccompanied 
by  a  statement  of  fact  upon  which  the  charges  of  wrongdoing 
rest,  is  a  useless  waste  of  words.  (20  Ency.  of  PI.  &  Pr.  786.) 
The  complaint  fails  altogether  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action  for  setting  aside  the  Huller  judgment. 

2.  Assuming  that  sufficient  facts  are  stated  to  warrant  the 
action  of  the  trial  court  in  granting  an  injunction  pejidente  lite 
if  the  corporation  whose  property  is  alleged  to  be  in  jeopardy 
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was  plaintiflF,  we  still  have  for  consideration  the  question :  Does 
[2]  the  complaint  state  a  cause  of  action  for  an  injunction  in 
favor  of  these  plaintiffs  f  The  suit  is  brought  by  seven  named 
stockholders  of  the  Amador  Copper  and  Gold  Mining  and  Mill- 
ing Company,  Limited,  for  themselves  and  for  500  other  stock- 
holders in  that  company  similarly  situated.  The  purpose  of 
having  the  sheriff's  sale  set  aside  is  to  protect  property  owned 
by  the  corporation,  and  not  to  subserve  any  private,  personal 
interests  of  plaintiffs,  as  distinguished  from  the  rights  common 
to  all  other  stockholders  of  the  company.  An  action  of  this  char- 
acter is  one  brought  in  behalf  of  the  corporation  itself.  {McCon- 
neU  V.  Combination  Mining  &  Milling  Co.,  30  Mont.  239,  104 
Am.  St.  Rep.  703,  76  Pac.  194.)  It  is  elementary  that,  before 
[3]  stockholders  can  go  into  a  court,  they  must  first  exhaust 
their  remedy  within  the  corporation  itself.  If  they  hold  a  major- 
ity of  the  stock,  they  may  control  the  election  of  the  directors 
(Rev.  Codes,  sec.  3835),  or,  if  they  control  two-thirds  of  the 
stock,  they  may  remove  an  objectionable  director  (section  3838). 
Because  of  the  power  and  authority  thus  lodged  in  the  stock- 
holders, courts  of  equity  refuse  to  listen  to  their  complaints,  un- 
less it  appear  that  the  situation  of  the  parties  is  such  that  they 
cannot  secure  relief  from  the  corporate  authorities. 

In  the  first  place,  this  complaint  does  not  even  disclose  that 
these  named  plaintiffs  and  those  for  whose  benefit  the  suit  was 
brought  are  minority  stockholders.  We  are  not  informed  what 
amount  of  the  stock  these  plaintiffs  own  or  control,  or  what  the 
authorized  or  issued  stock  of  the  corporation  is.  Therefore  the 
plaintiffs  do  not  show  their  inability  to  secure  relief  within  the 
corporation  itself,  and  for  this  reason  fail  to  state  a  cause  of 
action.  But,  even  if  they  are  minority  stockholders,  they  still 
fail  to  state  a  cause  of  action.  It  is  an  elementary  rule  of  law 
that,  before  minority  stockholders  can  be  heard  to  prosecute  a 
suit  founded  on  a  right  of  action  existing  in  the  corporation  itself, 
they  must  allege  that  a  demand  has  been  made  upon  the  board 
of  directors  or  other  governing  body  of  the  corporation  for  re- 
lief from  the  grievances  of  which  they  complain  or  for  action  in 
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conformity  with  their  desires,  and  that  such  demand  has  been 
met  by  a  refusal,  or,  in  lieu  of  such  demand  and  refusal,  they 
must  show  such  a  state  of  facts  as  discloses  that  the  demand, 
if  made,  would  have  been  entirely  unavailing.  The  complaint 
fails  to  disclose  any  demand  whatever  upon  the  board  of  directors 
to  prosecute  this  suit  or  prevent  the  threatened  injury  to  the 
corporation's  property.  It  is  alleged,  however,  **that  your 
orators  have  requested  the  said  officers  and  directors  to  redeem 
[4]  said  property  from  said  liens  and  judgment  and  especially 
from  the  pretended  sale  to  Curtis  HuUer,  but  that  the  said 
officeris  and  directors  have  made  no  attempt  .to  redeem  said  prop- 
erty and  have  refused  and  still  refuse  to  do  so,"  but  this  refer- 
ence is  only  to  the  defendants  Mcintosh  and  Stoney,  president 
and  secretary,  respectively,  of  the  defendant  corporation,  and 
each  a  director  thereof.  We  are  not  informed  of  the  number  of 
directors  constituting  the  board,  and  it  is  therefore  impossible 
to  say  that  the  acts  of  the  president  and  secretary  are  such  that 
relief  could  not  be  had  from  the  board  itself,  and  certainly 
neglect  or  misconduct  on  the  part  of  those  two  officers  is  not 
sufficient  to  relieve  the  plaintiffs  from  the  necessity  of  applying 
to  the  board  of  directors  for  a  redress  of  their  grievances  or  for 
action  in  conformity  to  their  wishes.  The  authorities  in  support 
of  these  propositions  are  so  numerous  that  reference  to  the  texts 
where  they  are  cited  will  suffice.  (10  Cyc.  967;  26  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  976 ;  20  Ency.  of  PI.  &  Pr.  778 ;  2  Cook 
on  Stock  and  Stockholders,  3d  ed.,  sec.  701.) 

While  it  is  alleged  that  the  officers  have  refused  to  redeem  the 
[6]  corporation's  property  from  the  pretended  sale  under  the 
Huller  judgment,  the  complaint  fails  to  allege  that  the  officers 
or  directors  have  any  funds,  or  the  means  of  obtaining  funds, 
with  which  to  effect  such  redemption. 

The  complaint  contains  the  following  paragraph:  "That  since 
the  year  1907  the  operation  and  control  of  said  mine  has  been 
in  the  hands  of  a  board  of  directors,  most  of  whom  were  resi- 
dents of  the  state  of  Idaho,  and  the  property  has  been  managed 
and  controlled  since  that  time  by  said  board  of  directors  for  their 
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own  personal  advantage  and  gain,  and  in  such  a  manner  that 
the  directors  or  some  of  them  may  finally  acquire  the  property 
herein  described,  to  the  great  loss  and  detriment  of  your  orators, 
and  the  stockholders  represented  by  them."  Assuming,  with- 
out deciding,  that  the  words  ''said  mine"  refer  to  all  the  real 
property  sold  at  the  sheriff's  sale,  the  paragraph  quoted  is  dis- 
tinguished by  the  adroitness  with  which  the  pleader  approaches 
facts,  which  might  reflect  adversely  upon  the  conduct  of  the 
board  of  directors,  without  stating  them.  It  will  not  do  to  say 
that  the  directors  managed  the  property  for  their  own  personal 
gain.  The  facts  must  be  stated  upon  which  such  a  charge  can 
rest. 

Because  the  complaint  does  not  state  any  cause  of  action  in 
favor  of  these  plaintiffs,  the  trial  court  erred  in  directing  an  in- 
junction to  issue,  and  the  order  is  accordingly  reversed. 

Reversed. 

Mr.  Chief  Justice  Brantlt  and  Mb.  Justice  Sanneb  concur. 


MONAHAN,  Appellant,  v.  ALLEN,  Respondent. 

(No.  3,224.) 
(Submitted  Februaiy  14,  1913.    Decided  February  28,  1913.) 

[130  Pac.   768.] 

Real  Property — Sale — Option  Contracts — Definition  and  Requi- 
sites— Incompleteness — Effect. 

Options — ^Definition  and  Bequisites. 

1.  An  option,  in  legal  effect,  is  a  continuing  offer  to  sell,  convertible 
into  a  contract  by  acceptance  within  the  time  stated ;  therefore,  to  con- 
stitute a  particular  instrument  an  option,  the  terms  of  the  offer  must 
be  such  that,  when  accepted,  the  offer  and  acceptance  wiU  make  a 
binding  contract. 

Same — ^Real  Property — Incomplete   Contract — Effect. 

2.  Held,  under  the  rule  above,  that  an  offer  to  sell  certain  real  prop- 
erty for  a  named  price,  the  terms  of  payment  to  be  "$5,000  cash  at  the 
time  of  the  signing  of  deeds  of  conveyance  and  the  remainder  to  be 
paid  on  the  terms  and  under  such  agreements  as  may  hereafter  bo 
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macl«/'  alleged  by  plaintiff  to  have  been  accepted  by  him  "upon  the 
terms  set  out  in  said  option/'  was  too  vague,  indefinite  and  uncertain 
to  form  a  basis  for  a  contract. 

Appeal  from  District  Court,  Park  County;  Frank  Henry, 
Judge. 

Action  by  B.  L.  Monahan  against  F.  W.  Allen.  Judgment 
for  defendant  and  plaintiflf  appeals  from  it  and  an  order  deny- 
ing him  a  new  trial.    Af&rmed. 

Messrs,  E.  M,  HaU  and  J.  A.  Poore,  for  Appellant,  submitted 
a  brief  and  argued  the  cause  orally. 

Mr,  Fred,  L,  Oibson  submitted  a  brief  and  argued  the  cause 
orally,  in  behalf  of  Respondent. 

MB.  JUSTICE  HOLLO  WAY  delivered  the  opinion  of  the 
court. 

This  IS  an  action  for  damages  for  the  breach  of  a  contract. 
The  complaint  alleges  that  on  September  30,  1909,  the  defend- 
ant gave  to  the  plaintiff  an  option  in  writing  to  purchase  the 
Allen  ranch,  comprising  4,380  acres,  at  $10  per  acre;  that  the 
option  was  to  continue  for  thirty  days,  but  within  that  period 
it  was  extended  until  December  1.  A  copy  of  the  writing  re- 
ferred to  is  attached  to  the  complaint.  After  reciting  that  the 
option  to  purchase  is  given  to  Monahan,  and  describing  the  land, 
the  writing  contains  this  principal  clause:  '*It  is  hereby  agreed 
that  if  the  option  for  the  purchase  of  the  above  property  be 
exercised,  that  the  terms  for  which  shall  be  a  payment  of  five 
thousand  dollars  ($5,000)  cash  at  the  time  of  the  signing  of 
deeds  of  conveyance  and  the  remainder  of  the  purchase  price  of 
$10.00  per  acre  shall  be  paid  on  the  terms  and  under  such  agree- 
ments as  may  hereafter  be  made."  It  is  further  alleged:  That 
after  this  writing  was  executed  and  delivered  the  defendant 
instructed  plaintiff  to  deposit  the  first  installment  of  the  pur- 
chase price  in  any  bank  in  Livingston;  that  thereafter,  and  on 
or  about  November  12,  1909,  plaintiff  notified  defendant  that 
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he  accepted  the  offer  to  sell  ''upon  the  terms  set  out  in  said  op- 
tion"; that  on  November  29  plaintiff  caused  to  be  deposited 
in  the  National  Park  Bank  of  Livingston  the  first  installment  of 
$5,000,  notified  defendant  thereof,  and  demanded  a  deed  con- 
veying the  property  to  a  named  purchaser,  to  whom  plaintiff 
had  resold  the  property;  that  on  the  twenty-third  day  of 
December,  1909,  plaintiff  and  defendant  agreed  upon  the  terms 
and  dates  for  the  payment  of  the  balance  of  the  purchase  price, 
as  follows :  $5,000  on  January  1  of  each  year  for  six  years,  begin- 
ning with  1911,  and  the  balance  on  January  1,  1917 ;  deferred 
payments  to  be  made  at  the  National  Park  Bank  of  Livingston, 
and  to  draw  interest  at  the  rate  of  seven  per  cent  per  annum. 
The  plaintiff's  readiness  and  willingness  to  perform  all  the  terms 
of  the  alleged  contract,  a  breach  by  the  def endant,  and  the  spe- 
cial circumstances  tending  to  show  the  amount  of  plaintiff's  dam- 
ages are  then  set  forth.  The  answer  is  a  general  denial.  Upon 
the  trial,  at  the  conclusion  of  plaintiff's  case,  the  court  granted 
a  nonsuit  and  entered  judgment  for  defendant  for  costs.  From 
that  judgment,  and  from  an  order  denying  him  a  new  trial,  plain- 
tiff has  appealed. 

1.  That  the  writing,  a  copy  of  which  is  attached  to  the  com- 
plaint, is  not  a  contract  for  the  sale  of  the  Allen  ranch,  both 
parties  are  agreed.  While  it  bound  Allen  to  sell,  it  did  not  bind 
Monahan  to  purchase.  If  anything,  it  was  an  option,  by  the 
terms  of  which  Monahan  had  a  right  to  purchase  the  Allen  ranch 
on  or  before  December  1, 1909.  {Smder  v.  Yarbrough,  43  Mont. 
203,  115  Pac.  411 ;  Ide  v.  Leiser,  10  Mont.  5,  24  Am.  St.  Rep.  17, 
24  Pac.  695.)  Since  an  option,  in  legal  effect,  is  a  continuing 
[1]  offer  to  sell,  which  is  capable  of  being  converted  into  a 
valid  contract  by  acceptance,  by  the  tender  of  the  purchase  price, 
or  by  the  performance  of  the  conditions  named  in  the  option, 
within  the  time  stated  and  before  the  offer  is  withdrawn  {Ide 
V.  Leiser,  above;  Oordon  v.  Darnell,  5  Colo.  302),  it  follows  that, 
to  constitute  a  particular  instrument  an  option,  the  terms  of  the 
offer  must  be  such  that,  when  accepted,  the  offer  and  acceptance 
will  constitute  a  binding  contract.    The  peculiar  characteristics 
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of  an  option  are  not  involved  here ;  and  neither  are  we  concerned 
with  all  the  essentials  of  a  valid  contract  for  the  sale  of  real 
property.  Speaking  broadly,  every  express,  executory  contract, 
npon  analysis,  resolves  itself  into  an  oflPer  by  one  party  and  an 
acceptance  by  the  other  (7  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
125) ;  and  since  an  option  is  a  continuing  oflPer  convertible  into  a 
contract  by  acceptance,  it  is  subject  to  the  same  rules  of  law  for 
determining  its  sufficiency  as  any  other  offer  made  in  anticipation 
of  the  formation  of  a  binding  contract. 

Our  first  inquiry,  then,  is :  Was  the  offer  made  by  Allen  suffi- 
cient, so  that,  when  accepted  by  Monahan,  a  binding  contract 
for  the  sale  of  the  Allen  ranch  resulted?  The  option  was  exe- 
cuted and  delivered  on  September  30.  Monahan  testified  that 
he  accepted  the  offer,  and  notified  Allen  of  his  acceptance,  about 
November  17.  Paraphrased,  Allen's  offer  is  this:  "I  will  sell 
[2]  you  my  ranch  [describing  it]  for  $43,800,  payable  $5,000 
upon  the  execution  of  the  deed,  and  $38,800  upon  such  terms 
and  subject  to  such  agreements  as  we  may  hereafter  make." 
Monahan  alleges  that  he  accepted  this  offer  ''upon  the  terms  set 
out  in  said  option."  In  other  words,  Monahan  agreed  to  pur- 
chase the  Allen  ranch  for  $43,800,  agreed  to  pay  $5,000  in  cash 
upon  the  execution  of  the  deed,  and  the  further  sum  of  $38,800 
upon  such  terms  and  under  such  agreements  as  he  and  Allen 
might  thereafter  make.  Allen  did  not  offer  to  agree  to  any 
terms  which  Monahan  might  suggest,  and  neither  did  Monahan 
agree  to  submit  to  any  terms  which  Allen  might  see  fit  to  im- 
pose. Even  the  time  for  the  execution  of  the  deed  and  the 
payment  of  the  first  installment  is  not  fixed.  Nothing  what- 
ever is  said  as  to  whether  Allen  should  be  secured  for  the 
payment  of  the  balance  due,  whether  he  should  receive  interest 
on  the  deferred  payments,  or  whether  the  deed  should  be  de- 
livered to  Monahan  or  to  the  named  purchaser,  when  it  was  exe- 
cuted. Indeed,  aside  from  fixing  the  price  of  the  ranch  and 
the  amount  of  the  first  installment,  all  other  terms  were  left  for 
future  negotiations.  The  recital  that  $5,000  was  to  be  paid  upon 
the  execution  of  the  deed,  and  the  balance  thereafter  upon  such 
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terms  as  might  be  agreed  upon,  negatives  the  idea  that  either 
party  contemplated  that  the  entire  balance  of  $38,800  should  be 
paid  at  once  npon  the  execution  of  the  deed ;  or,  in  other  words, 
the  idea  that  a  cash  transaction  was  in  contemplation  is  com- 
pletely disavowed.  Viewed  in  the  light  most  favorable  to  the 
appellant,  the  best  that  can  be  said  is  that  Allen  agreed  to  exe- 
cute a  deed  within  a  reasonable  time  after  receiving  notice  of 
Monahan's  acceptance  and  upon  receiving  payment  of  the  first 
installment  of  $5,000.  Bat  from  any  point  of  view  Allen's  offer 
to  sell  was  conditional  upon  the  ability  of  himself  and  Monahan 
to  agree  upon  the  terms  for  the  payment  of  the  balance  of  the 
purchase  price.  Such  an  offer  is  too  vague,  indefinite  and  un- 
certain to  form  the  basis  for  a  contract. 

In  1  Page  on  Contracts,  the  author  gives  a  critical  analysis  of 
a  contract,  enumerates  the  essential  elements  of  an  offer  and  dis- 
cusses the  subject  of  completeness,  in  section  27,  as  follows:  *'An 
offer,  even  if  intended  to  create  legal  relations,  must  be  so  com- 
plete that,  upon  acceptance,  an  agreement  is  formed  which  con- 
tains all  the  terms  necessary  to  determine  whether  the  contract 
has  been  performed  or  not."  And  by  way  of  illustrating  the 
same  rule  from  the  negative  point  of  view  the  author  says:  **An 
offer  which  leaves  the  amount  of  compensation  to  be  determined 
by  subsequent  negotiations,  fixing  only  the  extreme  limits  within 
which  the  negotiations  are  to  range,  or  one  which  leaves  to  a 
future  valuation  between  the  parties  the  price  to  be  paid  for 
realty  or  personalty,  or  one  which  leaves  the  quantity  of  material 
to  be  furnished,  or  the  character  of  buildings  to  be  erected,  or 
the  terms  of  payment  and  security  for  the  purchase  price,  to 
be  determined  by  future  negotiation,  is  not  complete."  To  the 
same  effect  is  the  decision  in  Schenectady  Stove  Co.  v.  Holbrook, 
101  N.  T.  45,  4  N.  E.  4,  where  it  is  said :  ''Until  an  offer  is  made 
by  one  party,  complete  and  definite  in  all  material  terms,  it  is  not 
possible  for  another  to  make  a  valid  contract  by  the  mere  accept- 
ance of  a  proposition.  In  other  words,  so  long  as  there  remains 
any  of  the  material  conditions  of  a  contract  to  be  settled  and 
agreed  upon,  no  binding  agreement  exists." 
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The  acceptance,  if  of  any  eflScacy  whatever,  must  be  coexten- 
sive with  tie  offer.  (1  Page  on  Contracts,  sec.  45.)  "An 
acceptance,  to  be  good,  must  in  every  respect  meet  and  corre- 
spond with  the  offer,  neither  falling  within  nor  going  beyond  the 
terms  proposed."  (Knowlton's  Anson  on  Contracts,  22;  Bropky 
V.  Idaho  P.  &  P.  Co.,  31  Mont.  279,  78  Pac.  493.)  This  being 
true,  Monahan's  acceptance  must  be  construed  to  mean:  ''I  will 
purchase  the  Allen  ranch  for  $43,800  and  pay  $5,000  upon  the 
execution  of  the  deed,  provided  we  can  hereafter  agree  upon  the 
terms  for  the  payment  of  the  balance."  If,  then,  the  offer  is 
indefinite,  and  material  terms  are  left  for  future  negotiations,  the 
acceptance,  which  must  correspond  with  the  offer,  cannot  aid  it. 

In  1  Story  on  Contracts,  section  490,  it  is  said:  **In  order  to 
create  a  contract,  it  is  essential  that  there  should  be  a  reciprocal 
assent  to  a  certain  and  definite  proposition.  So  long  as  any 
essential  matters  are  left  open  for  further  consideration,  the  con- 
tract is  not  complete;  and  the  minds  of  the  parties  must  assent 
to  the  same  thing  in  the  same  sense." 

In  Long  v.  Needham,  37  Mont.  408,  96  Pac.  731,  this  court 
stated  the  rule  as  follows:  "An  agreement  to  be  finally  settled 
must  comprise  all  the  terms  which  the  parties  intend  to  intro- 
duce. An  agreement  to  enter  into  an  agreement  upon  terms  to 
be  afterward  settled  between  the  parties  is  a  contradiction  in 
terms.  It  is  absurd  to  say  that  a  man  enters  into  an  agreement 
till  the  terms  of  that  agreement  are  settled." 

In  Bissinger  v.  Prince  &  Blackmail,  117  Ala.  480,  23  South. 
67,  it  is  said :  "It  is  an  elementary  principle  that  there  can  be  no 
valid  contract  without  the  mutual  assent  of  the  parties.  Their 
minds  must  meet  and  concur  as  to  all  the  essential  elements  of 
the  contract  involved,  as  to  the  subject  matter,  and  as  to  their  re- 
spective rights  and  duties."  (See,  also,  7  Am.  &  Eng.  Bncy. 
of  Law,  2d  ed.,  113 ;  Etheredge  v.  BarJcley,  25  Fla.  814,  6  South. 
861;  Watson  v.  Bayliss  (Wash.),  128  Pac.  1061.) 

That  Allen's  offer  and  Monahan's  acceptance  of  it  did  not 
conclude  the  negotiations  was  thoroughly  understood  by  both 
parties.    The  writing,  on  its  face,  provides  for  further  treaty 
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arrangements,  and  some  of  these  negotiations  were  subsequently 
carried  on.  But  if  a  contract  for  the  sale  of  the  Allen  ranch 
was  made  between  these  parties  at  all,  it  was  made  when  Mona- 
han  communicated  his  acceptance  of  Allen's  offer;  for  the  record 
discloses  that  there  were  not  any  other  arrangements  had  prior 
to  that  time  and  none  subsequently  made,  except  as  will  be  noted 
hereafter.  That  the  terms  left  open  for  future  negotiations  were 
deemed  important  by  both  parties  is  apparent.  Provision  was 
made  for  the  payment  of  only  $5,000  of  the  $43,800  representing 
the  purchase  price  of  the  ranch.  Assuming  that  it  sufficiently 
appears  that  Allen  was  to  execute  and  deliver  a  deed  to  the 
property  within  a  reasonable  time  after  receiving  notice  of  Mona- 
han's  acceptance  and  upon  the  payment  of  the  first  installment 
of  $5,000,  he  would  be  required  to  transfer  the  title  to  a  stranger, 
and  that,  too,  without  any  security  for  the  balance  of  $38,800, 
unless  the  question  of  security  was  comprehended  within  the 
terms  which  were  left  open  for  future  negotiations;  and  that 
this  was  so,  or,  at  least,  was  Monahan's  understanding,  is  very 
clear,  for  he  testified  that  the  subject  of  security  was  discussed, 
but  its  determination  was  left  open  for  negotiations  to  be  had 
at  a  meeting  to  be  held  in  January,  which  meeting  never  took 
place,  and  therefore  the  question  of  security  was  never  settled. 
At  the  time  of  Monahan's  acceptance  the  only  terms  agreed  upon 
were  the  upshot  price  and  the  amount  of  the  first  installment. 
The  other  terms  were  left  open  for  future  determination,  and 
because  of  this  fact  the  offer  and  acceptance  did  not  constitute 
a  binding  contract  for  the  sale  of  the  ranch.  Upon  principle, 
the  following  cases  are  in  point:  Brown  v.  New  York  Central 
B.  R.  Co.,  44  N.  Y.  79 ;  Wills  v.  Carpenter,  75  Md.  80,  25  Atl. 
415;  Matioon  Mfg.  Co,  v.  Oshkosh  etc.  Ins.  Co.,  69  Wis.  564,  35 
N.  W.  12 ;  Santa  Rosa  L.  Co.  v.  Woodward,  119  Cal.  30,  50  Pac. 
1025 ;  Peei  &  Co.  v.  Meyer,  42  La.  Ann.  1034,  8  South.  534. 

In  Krum  v.  Chamberlain,  57  Neb.  220,  77  N.  W.  665,  there 
was  presented  the  case  of  an  offer  to  sell  real  estate  with  the 
entire  price  fixed,  but  the  terms  of  payment  and  the  security 
were  left  for  future  treaty.     In  speaking  of  the  situation  thus 
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presented,  the  court  said:  ''So  at  this  stage  of  the  negotiations 
it  is  perfectly  clear  that  both  parties  understood  that  the  only 
things  definitely  determined  upon  were  the  price  of  the  prop- 
erty, the  rate  of  interest  on  the  deferred  payment,  and  the 
time  when  the  transaction  should  be  closed.  A  court  could  not 
enforce  specific  performance  at  the  suit  of  either  party,  because 
it  could  not  ascertain  from  the  evidence  how  much  of  the  pur- 
chase money  should  be  paid  in  cash,  for  what  amount  a  mortgage 
should  be  given,  nor  when  the  security  should  become  enforce- 
able." 

In  Ounn  &  Co.  v.  Newcomb,  82  Iowa,  468,  48  N.  W.  989,  the 
court  was  considering  an  offer  to  sell  a  stock  of  goods  for  an 
amount  equal  to  the  invoice  price,  to  be  determined  by  an  in- 
ventory thereafter  to  be  taken.  It  was  held  that  an  acceptance 
of  this  offer  did  not  constitute  a  contract  for  the  sale  of  the 
goods. 

In  Warden  v.  Williams,  62  Mich.  50,  4  Am.  St.  Rep.  814,  28 
N.  W.  796,  there  was  under  consideration  a  question  somewhat 
similar  to  the  one  now  before  us.  Williams  owned  land  which 
had  been  subdivided  into  lots.  He  offered  to  sell  to  Wardell 
the  entire  tract  for  a  named  amount,  part  cash  and  the  balance 
secured  by  a  mortgage  upon  the  entire  tract.  In  the  offer  there 
was  contained  a  provision  that  the  parties  would  thereafter  fix 
a  price  for  each  lot,  so  that  whenever  the  fixed  value  of  a  par- 
ticular lot  was  paid  it  could  be  released  from  the  mortgage. 
This  offer  was  accepted,  and  in  an  action  for  damages  for  a 
breach  of  the  alleged  contract  the  question  was  presented:  **Was 
there  a  valid  contract  between  the  parties  V  The  court  an- 
swered the  question  in  the  negative,  and  in  the  course  of  the 
opinion  said:  "The  offer,  upon  its  face,  looks  to  future  action 
and  negotiation  between  the  parties  to  determine  and  agree  upon 
the  valuation  to  be  placed  upon  the  lots,  which  were  to  be  re- 
leased as  their  value  so  agreed  upon  should  be  paid  upon  the 
mortgage.  •  •  •  The  memorandum  shows,  upon  its  face, 
that  the  minds  of  the  parties  had  not  met,  and  that  it  was  not 
evidence  of  a  completed  agreement,  but  stated  terms  which,  if 
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accepted,  would  be  the  foundation  of  further  treaty  between 
the  parties  with  reference  to  essential  particulars,  which,  when 
agreed  upon,  would  form  part  of  the  contract  of  sale  and  pur- 
chase." 

In  order  to  determine  whether  Monahan's  acceptance  of 
Allen's  offer  constituted  a  contract  for  the  sale  of  the  Allen 
ranch,  it  is  only  necessary  to  inquire  what  effect  the  failure 
of  the  parties  thereafter  to  agree  upon  the  terms  for  the  de- 
ferred payments,  or  the  security  to  be  given  Allen,  would  have 
upon  the  transaction.  Neither  agreed  to  subscribe  to  any  par- 
ticular terms,  and  if  their  subsequent  negotiations  had  failed, 
neither  could  have  been  charged  with  a  breach  of  the  contract. 
So  long  as  the  minds  of  the  parties  did  not  meet  upon  all  the 
material  terms  of  the  contract,  the  contract  was  incomplete. 
{La  Campania  etc.  de  Bilbao  v.  Spanish-American  L.  <fe  P.  Co., 
146  U.  S.  483,  36  L.  Ed.  1064, 13  Sup.  Ct.  Rep.  142.) 

In  Sibley  v.  Felton,  156  Mass.  273,  31  N.  E.  10,  the  court 
had  before  it  an  instrument  executed  by  parties  owning  certain 
industries,  looking  to  a  consolidation  of  their  business.  The 
written  instrument,  after  reciting  the  purpose  to  be  accomplished 
and  enumerating  certain  terms,  provided  that  a  complete  plan 
of  unification  should  thereafter  be  prepared  and  agreed  upon. 
In  speaking  of  this  transaction  the  court  said:  ''It  is  clear  that 
on  some  things  the  minds  of  the  parties  had  met,  and  on  others 
they  had  not.  The  scheme  or  plan  was  not  completed,  and  until 
it  was  there  was  no  complete  or  final  contract.  Until  then  it 
was  provisional  and  incomplete,  and  failure  to  agree  upon  the 
details  or  upon  a  complete  plan  would  render  all  the  preliminary 
agreements  void." 

Until  all  the  material  terms  were  agreed  upon  between  Allen 
and  Monahan,  either  party  was  free  to  withdraw  from  the  nego- 
tiations and  terminate  the  transaction.  {Dietz  v.  Farish,  63 
How.  Pr.  (N.  Y.)  217  ;Deshon  v.  Fosdick,  1  Woods  (U.  S.),  286, 
Fed.  Cas.  No.  3819 ;  7  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  139, 
note.) 
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In  Ridgvuay  v.  Wharton,  6  H.  L.  Cas.  238,  it  ia  said:  "An 
a^eement  to  be  finally  settled  must  comprise  all  the  terms  which 
the  parties  intended  to  introduce  into  the  agreement.  An  agree- 
ment to  enter  into  an  agreement  upon  terms  to  be  afterward 
settled  upon  between  the  parties  is  a  contradiction  in  terms.  It 
is  absurd  to  say  that  a  man  enters  into  an  agreement  till  the 
terms  of  that  agreement  are  settled.  Until  those  terms  are  set- 
tled, he  is  perfectly  at  liberty  to  retire  from  the  bargain."  This 
language  is  quoted  with  approval  in  Brown  v.  New  York  Central 
R,  R.  Co,,  above,  and  a  portion  of  it  in  Long  v.  Needham,  above. 

The  distinction  is  to  be  made  between  an  agreement  to  enter 
into  a  specific  contract,  whose  terms  are  fixed  in  advance,  and  an 
agreement  to  enter  into  some  sort  of  a  contract,  if  its  terms  can 
thereafter  be  agreed  upon.  In  discussing  this  subject  the  su- 
preme court  of  Minnesota,  in  Shepard  v.  Carpenter,  54  Minn. 
153,  55  N.  W.  906,  said:  **A  contract  between  two  persons,  upon 
a  valid  consideration,  that  they  will,  at  some  specified  time  in 
the  future,  at  the  election  of  one  of  them,  enter  into  a  particular 
contract,  specifying  its  terms,  is  undoubtedly  binding ;  and  upon 
a  breach  thereof  the  party  having  the  election  or  option  may 
recover  as  damages  what  such  particular  contract,  to  be  entered 
into,  would  have  been  worth  to  him,  if  made.  But  an  agree- 
ment that  they  will  in  the  future  make  such  contract  as  they 
may  then  agree  upon  amounts  to  nothing.  An  agreement  to  en- 
ter into  negotiations  and  agree  upon  the  terms  of  a  contract, 
if  they  can,  cannot  be  made  the  basis  of  a  cause  of  action.  There 
would  be  no  way  by  which  the  court  could  determine  what  sort 
of  a  contract  the  negotiations  would  result  in ;  no  rule  by  which 
the  court  could  ascertain  whether  any,  or,  if  so,  what,  damages 
might  follow  a  refusal  to  enter  into  such  future  contract.  So, 
to  be  enforceable,  a  contract  to  enter  into  a  future  contract  must 
specify  all  its  material  and  essential  terms,  and  leave  none  to  be 
agreed  upon  as  the  result  of  future  negotiations." 

Monahan  testified  that  in  December,  1909,  he  and  Allen  met 
and  agreed  upon  the  amounts  and  maturities  of  the  remaining 
installments  of  the  purchase  price;  that  they  agreed  that  Allen 
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should  have  security  for  the  deferred  payments,  but  the  char- 
acter of  the  security  was  left  open  for  determination  at  a  meet- 
ing to  be  held  in  January  following.  The  January  meeting  was 
never  held,  and  the  character  of  the  security  was  never  agreed 
upon.  Allen  refused  to  proceed,  and  since  there  was  not  any 
binding  contract  he  could  do  so  without  incurring  liability.  If 
the  January  meeting  had  been  held,  but  the  parties  had  failed 
to  reach  an  agreement  as  to  the  character  and  extent  of  the  secur- 
ity which  Allen  should  receive,  all  the  prior  negotiations  would 
have  ended  with  nothing  accomplished. 

2.  It  is  beside  the  question  to  inquire  whether  the  written  op- 
tion is  a  sufficient  note  or  memorandum  to  meet  the  requirements 
of  the  statute  of  frauds.  Since  there  was  not  any  contract,  there 
could  not  be  a  note  or  memorandum  of  a  contract,  within  the 
meaning  of  those  terms  as  employed  in  the  statute  of  frauds. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Cheep  Justice  Beantly  and  Me.  Justice  Sanner  concur. 


MISSOULA  STREET  RAILWAY  CO.,  Appellant,  v.  CITY 

OF  MISSOULA,  Respondent. 

(No.  3,220.) 
(Submitted  February  13.  1913.    Decided  February  28,  1913.) 

[130  Pac.  771.] 

Municipal  Corporations — Contracts — Statutory  Requirements — 
Disregard  of — Invalidity — Equitable  Estoppel — Inapplicabil- 
ity of  Doctrine, 

Munieipal  Corporations — Coutracts — Disregard  of  Statutory  Requirements^ 
Invalidity. 

1.  Under  the  limitation — exclusive  and  not  directory  in  its  nature — 
upon  the  power  of  cities  to  let  contracts  prescribed  by  section  3278, 
Bevised  Codes,  to  the  effect  that  all  contracts  requiring  the  expendi- 
ture of  a  sum  in  excess  of  $250  must  be  let  to  the  lowest  responsible 
bidder,  a  contract  entered  into  by  a  city  with  a  street  railway  com- 
pany, under  the  terms  of  which  the  latter  was  to  be  paid  the  cost 
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of  removing  and  replacing  its  tracks  on  certain  streets  to  enable  the 
former  to  laj  sewers,  amounting  to  over  $5,500,  was  void. 

Same — Estoppel — Inapplicability  of  Doctrine. 

2.  Plaintiff  railway  company,  having  been  cognizant  of  the  limitation 
placed  by  law  upon  the  power  of  defendant  city  in  the  letting  of  con- 
tracts, was  not  in  a  position  to  claim  recovery  of  the  reasonable  cost 
of  the  work  performed  by  it  in  taking  up  and  relaying  its  tracks  as 
shown  in  paragraph  1,  supra,  under  the  doctrine  of  equitable  estoppel 
applicable  to  dealings  between  natural  persons  and  private  corporations. 

Appeal  from  District  Court,  Missoula  County;  F.  C.  Webster, 
Judge. 

Action  by  the  Missoula  Street  Railway  Company  aprainst  the 
City  of  Missoula.  Judgment  for  defendant  and  plaintiflE  ap- 
peals.   Affirmed. 

Messrs.  W.  M,  Bickford,  W,  F,  Wayne,  and  V,  8,  Kutchin, 
for  Appellant,  submitted  a  brief ;  Messrs.  Bickford  and  Kutchin 
argued  the  cause  orally. 

Can  a  municipal  corporation  make  a  binding  contract  to  pay 
the  actual  costs  of  taking  up  and  relaying  a  street-car  track, 
when  such  taking  up  and  relaying  of  the  track  is  caused  by  the 
municipality's  own  act  in  building  a  sewer,  and  when  the  city 
is  bound  by  the  franchise  previously  granted  appellant  to  re- 
move and  relay  the  same? 

It  will  be  conceded  that  "the  police  power,  in  so  far  as  its 
exercise  is  essential  to  the  health  of  the  community,  cannot  be 
contracted  away."  {New  Orleans  Oas  Co.  v.  Drainage  Commis- 
sion of  New  Orleans,  197  U,  S.  453,  49  L.  Ed.  831,  25  Sup.  Ct. 
Bep.  471,  and  cases  cited.)  Section  5  of  the  franchise  granted 
appellant  by  respondents  expressly  reserves  to  the  city  and  per- 
sons, companies  and  corporations  having  authority  from  the 
city  the  right,  upon  notice,  to  take  up  appellant's  tracks  for  the 
purpose  of  laying  and  replacing  water-pipes,  gas-pipes,  electrical 
wires,  telephone  and  fire-alarm  wires,  sewer-pipes  or  any  purpose 
that  may  be  deemed  necessary  by  the  city  council,  without  per- 
mission from  appellant  or  any  liability  for  damages  for  any 
interruption  of  appellant's  business;  on  condition,  however,  that 
the  persons,  companies  or  corporations  removing  appellant's 
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tracks  shall  relay  the  same.  Appellant  is  unable  to  see  in  what 
essential  manner  the  power  of  the  city  in  the  matter  of  laying 
its  sewer  or  general  control  of  its  streets  is  limited  or  qualified 
by  the  above  agreement;  on  the  contrary,  the  provisions  of  the 
above  enlarge  the  power  of  the  city  council,  and  authorize  inter- 
ference with  the  lines  of  the  appellant  for  any  purpose  that  the 
city  may  deem  necessary.  This  clearly  is  a  grant  or  reservation 
of  a  larger  right  than  that  inherent  in  the  municipality  under 
its  police  power,  the  police  power  being  limited  to  acts  which 
are  both  reasonable  and  necessary.  {Des  Moines  City  Ry.  Co. 
V.  City  of  Des  Moines,  90  Iowa,  770,  26  L.  R.  A.  767,  58  N.  W. 
906 ;  Burg  v.  Chicago  R.  I.  P.  Ry.  Co.,  90  Iowa,  106,  48  Am.  St. 
Rep.  419,  57  N.  W.  680 ;  Weyl  v.  Chicago  M.  St.  P.  Ry.  Co.,  40 
Minn.  350,  42  N.  W.  24 ;  Evison  v.  Chicago  St.  P.  M.  Ry.  Co., 
45  Minn.  370,  11  L.  R.  A.  434,  48  N.  W.  6 ;  White  v.  St.  Loicis 
Jk  8.  F.  Ry.  Co.,  44  Mo.  App.  450 ;  Pennsylvania  Ry.  Co.  v.  Jersey 
City,  47  N.  J.  L.  286.)  There  is  no  question  of  relinquishing 
or  contracting  away  an  inherent  right  under  the  police  power, 
but  a  simple  question  of  an  obligation  to  payment  for  services 
performed  at  respondent's  request.  ''Public  corporations,  like 
individuals,  are  bound  to  act  in  good  faith  and  deal  justly. 
They  cannot  be  allowed  to  enter  into  contracts  involving  others 
in  expensive  engagements;  silently  permit  these  contracts  to 
be  executed  and  then  repudiate  them.  •  •  •  *'  {Sacra- 
mento County  V.  Southern  Pac.  Co.,  127  Cal.  217,  59  Pac.  568, 
826.) 

Assuming,  for  the  purpose  of  argument,  that  the  contract  con- 
tained in  section  5  of  the  franchise  be  a  grant  in  excess  of  the 
power  of  the  municipality  to  make,  it  still  constitutes  a  contract 
between  appellant  and  respondent  in  such  a  sense  that  the  re- 
spective parties  thereto  are  bound  thereby,  and  their  mutual 
rights  and  liabilities  are  therein  defined  until  it  is  terminated 
by  some  proper  action  of  the  municipality.  {Chica,go,  B.  Q.  Ry. 
Co  V.  Nebraska,  170  U.  S.  57,  42  L.  Ed.  57,  948,  18  Sup.  Ct. 
Bep.  513.) 
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We  further  submit  that  the  respondents  are  estopped  to  deny 
their  liability  of  contract  as  set  up  in  appellant's  complaint. 
In  the  case  of  Schneider  v.  City  of  Menctsha,  118  Wis.  298,  99 
Am.  St.  Rep.  996,  95  N.  W.  94,  the  court  held  as  follows:  ''If  a 
contract  be  made  by  a  corporation  with  a  person,  beyond  the 
scope  of  its  power,  not,  however,  expressly  prohibited  by  its 
charter  or  any  law,  if  there  be  no  bad  faith  in  the  matter  in 
fact,  and  in  and  by  the  same  property  of  such  person  passes 
into  the  possession  of  the  corporation,  and  is  actually  used  by 
it  for  legitimate  corporate  purposes,  a  cause  of  action  will 
thereby  accrue  in  favor  of  such  person  on  equitable  grounds  to 
recover  the  value  of  such  benefit,  not  exceeding  that  of  the 
money  or  property  acquired  and  used."  (See,  also.  Contra 
Costa  Water  Co.  v.  Breed,  139  Cal.  432,  73  Pac.  189.)  Where 
a  municipal  corporation  receives  and  retains  substantial  benefits 
under  contract  which  it  is  authorized  to  make  but  which  is  void 
because  irregularly  executed,  or  which  it  is  not  prohibited  from 
making  by  a  positive  prohibition,  it  is  liable  in  an  action  brought 
to  recover  a  reasonable  value  of  the  benefits  received.  {Lincoln 
Land  Co.  v.  Village  of  Grant,  57  Neb.  70,  77  N.  W.  349 ;  Kansas 
City  V.  Wyandotte  Oas  Co,,  9  Kan.  App.  325,  61  Pac.  317 ;  Hig- 
gins  V.  City  of  San  Diego,  118  Cal.  524,  45  Pac.  824,  50  Pac.  670 ; 
McOonigale  v.  City  of  Defiance,  140  Fed.  621.) 

A  demurrer  will  not  lie  to  a  complaint  if  it  states  a  cause  of 
action  upon  any  theory.  {Stadler  v.  City  of  Helena,  46  Mont. 
128, 127  Pac.  454.) 

Mr.  Frank  Woody,  for  Respondent,  submitted  a.  brief  and 
argued  the  cause  orally. 

The  allegations  in  the  first  cause  of  action  clearly  show  that 
the  alleged  contract  was  made  with  the  mayor  and  members  of 
the  council  individually,  and  not  with  the  council  as  a  body 
corporate,  and  is  therefore  void.  (2  Dillon  on  Municipal  Cor- 
porations, 5th  ed.,  sees.  783,  788;  1  Abbott  on  Municipal  Cor- 
porations, sees.  275,  276;  Haliburton  v.  Frankford,  14  Mass.  214, 
Butler  V.  Charlesiown,  7  Gray  (Mass.),  12;  Paola  cfc  Fall  River 
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By.  Co,  V.  Commissioner,  16  Kan.  302 ;  Williams  v.  Commission- 
ers,  28  Mont.  360,  72  Pac.  755 ;  7  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  979.) 

It  further  appears  from  the  complaint  that  no  attempt  was 
made  by  the  council  to  comply  with  the  provisions  of  section 
3278,  Revised  Codes.  The  allegations  are  in  substance  that  the 
council  ordered  the  tracks  removed  in  order  that  sewers  might 
be  constructed,  that  the  appellants  objected  to  removing  its 
tracks  and  that  the  mayor  and  members  of  the  council  there- 
upon agreed  that  if  the  appellant  would  remove  its  tracks  and 
afterward  relay  them,  the  city  could  pay  appellant  the  cast  of 
80  doing.  The  language  used  shows  that  no  bids  for  removing 
and  relaying  the  tracks  were  ever  obtained  from  any  person, 
and  that  when  the  alleged  contract  was  made  no  specified  prices 
were  agreed  upon  other  than  the  cost  of  taking  up  and  relaying 
the  tracks,  whatever  that  cost  might  be.  The  mode  of  letting 
contracts  by  cities  and  towns  when  the  amount  involved  exceeds 
$250  is  exclusive,  and  must  be  pursued,  or  the  contract  will  not 
bind  the  corporation.  (2  Dillon  on  Municipal  Corporations,  5th 
ed.,  sees.  783,  801 ;  1  Abbott  on  Municipal  Corporations,  sec.  262 ; 
Lebcher  v.  Commissioners,  9  Mont.  315,  23  Pac.  713 ;  Williams  v. 
Commissioners,  28  Mont.  360,  72  Pac.  755;  Parr  v.  Village  of 
Greenbush,  72  N.  T.  463 ;  McCoy  v.  Briant,  53  Cal.  247 ;  Argenti 
V.  San  Francisco,  16  Cal.  255 ;  McCracken  v.  San  Francisco,  16 
Cal.  591 ;  State  ex  rel.  Shaw  v.  Trenton,  49  N.  J.  L.  339,  12  Atl. 
902 ;  Davenport  v.  Kleinschmidt,  6  Mont.  502,  13  Pac.  249 ;  Bow- 
ditch  V.  Boston,  168  Mass.  239,  46  N.  E.  1026.) 

One  of  the  uses  to  which  streets  may  be  put  is  the  construction 
of  sewers  and  drains  therein  by  the  public  authorities.  (3  Dillon 
on  Municipal  Corporations,  5th  ed.,  sees.  1148,  1154;  3  Abbott 
on  Municipal  Corporations,  sec.  874.)  Sewers  are  constructed 
by  municipalities  under  the  police  power  of  the  state,  delegated 
to  such  municipalities  by  the  state  through  legislative  enactment. 
(Chicago  etc.  By.  Co.  v.  Janesville,  137  Wis.  7,  118  N.  W.  182; 
Keese  v.  Denver,  10  Colo.  112,  15  Pac.  825 ;  Wolff  v.  Denver,  20 
Colo.  App.  135,  77  Pac.  364;  District  of  Columbia  v.  Brooke, 
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214  U.  S.  138,  53  L.  Ed.  941,  29  Sup.  Ct.  Rep.  560 ;  Van  Wagoner 
V.  Paterson,  67  N.  J.  L.  455,  51  Atl.  922 ;  New  Orleans  Gas  Light 
Co.  V.  Drainage  Com.,  197  U.  S.  453,  49  L.  Ed.  831,  25  Sup.  Ct. 
Rep.  471 ;  People  ex  rel.  Electric  Lines  Co.  v.  Squire,  145  U.  S. 
175,  36  L.  Ed.  666,  12  Sup.  Ct.  Rep.  880 ;  Lake  Roland  Elevated 
Ry.  Co.  V.  Baltimore,  77  Md.  352,  20  L.  R.  A.  126,  26  Atl.  510.) 
"The  principle  obtains  that  public  authorities  may  disturb  the 
tracks  of  a  company  using  the  highways  for  the  purpose  of  mak- 
ing proper  improvements,  the  construction  of  sewers,  laying 
water  mains,  or  the  like,  and  that  any  charges  or  expense  caused 
by  these  acts  to  the  railroad  company  in  the  temporary  displace- 
ment and  replacement  must  be  paid  exclusively  by  the  com- 
pany." (3  Abbott  on  Municipal  Corporations,  sec.  856;  Lotus- 
vUle  City  Ry.  Co.  v.  Louisville,  8  Bush  (Ky.),  415;  Kirby  v. 
Citizens'  Ry.  Co.,  48  Md.  168,  30  Am.  Rep.  455 ;  Detroit  v.  Ft. 
Wayne  etc.  R.  Co.,  90  Mich.  646,  51  N.  W.  688;  San  Antonio  v. 
San  Antonio  St.  B.  Co.,  15  Tex.  Civ.  App.  1,  39  S.  W.  136; 
National  Waterworks  Co.  v.  Kansas  City,  28  Fed.  921 ;  Belfast 
Water  Co.  v.  Belfast,  92  Me.  52,  42  Atl.  235;  Rockland  Water 
Co.  V.  Rockland,  83  Me.  267,  22  Atl.  166 ;  People  v.  Geneva  etc. 
Traction  Co.,  186  N.  Y.  516,  78  N.  E.  1109;  Scranion  Gas  & 
Water  Co.  v.  Scranton,  214  Pa.  586,  6  Ann.  Cas.  388,  6  L.  R.  A., 
n.  8.,  1033,  64  Atl.  84;  New  Orleans  Gas  Light  Co.  v.  Drainage 
Com.,  197  U.  S.  453,  49  L.  Ed.  831,  25  Sup.  Ct.  Rep.  471 ;  Columr 
bus  Gas  Light  Co.  v.  Columbus,  50  Ohio  St.  65,  40  Am.  St.  Rep. 
648, 19  L.  R.  A.  510,  33  N.  E.  292 ;  Louisville  Gas  Co.  v.  Citizens' 
Gas  Co.,  115  U.  S.  683,  29  L.  Ed.  510,  6  Sup.  Ct.  Rep.  265; 
State  V.  Murphy,  170  U.  S.  78 ;  Chicago  etc.  Ry.  Co.  v.  Nebraska, 
170  U.  S.  57,  42  L.  Ed.  948,  18  Sup.  Ct.  Rep.  513 ;  Middlesex 
Ry.  Co.  V.  Wakefield,  103  Mass.  262 ;  State  v.  Corrigan  etc.  Ry. 
Co.,  85  Mo.  263,  55  Am.  Rep.  361.) 

By  including  section  5  in  the  ordinance  granting  the  franchise 
to  plaintiff  company,  the  council  attempted  not  only  to  abro- 
gate, surrender  and  alienate  a  part  of  its  police  power,  but  also 
to  place  an  additional  burden  upon  the  taxpayers  of  the  city, 
and  in  so  doing  exceeded  its  powers ;  its  act  was  therefore  ultra 
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vires,  and  section  5  is  therefore  void.  (1  Dillon  on  Municipal 
Corporations,  sec.  245 ;  3  Abbott  on  Municipal  Corporations,  sec. 
913 ;  3  Dillon  on  Municipal  Corporations,  sees.  1236,  1239,  1269 ; 
State  ex  rel.  City  of  St.  Paid  v.  Minnesota  Transfer  By.  Co., 
80  Minn.  108,  50  L.  R.  A.  656,  83  N.  W.  32;  Northern  Pacific 
Ey.  Co.  V.  State,  208  U.  S.  583,  52  L.  Ed.  630,  28  Sup.  Ct.  Rep. 
341 ;  Flynn  v.  Little  Falls  Elec.  &  Water  Co.,  74  Minn.  180,  77 
N:  W.  38,  78  N.  W.  106 ;  New  York  &  N.  E.  B.  Co.  v.  Bnstol, 
151  U.  S.  556,  38  L.  Ed.  269,  14  Sup.  Ct.  Rep.  437 ;  Anderson 
V.  Fuller,  51  Fla.  380,  120  Am.  St.  Rep.  170,  6  L.  R.  A.,  n.  s., 
1026,  41  South.  684;  Missoun  v.  Murphy,  170  U.  S.  78,  42  L. 
Ed.  955,  18  Sup.  Ct.  Rep.  505;  Chicago  B.  &  Q.  By.  Co.  v. 
NebrasJca,  170  U.  S.  57,  42  L.  Ed.  948,  18  Sup.  Ct.  Rep.  513 ; 
Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  1,  43  L.  Ed. 
341,  19  Sup.  Ct.  Rep.  77 ;  West  Port  v.  Mulholland,  159  Mo.  86, 
53  L.  R.  A.  442,  60  S.  W.  77 ;  Columbus  Gas  Light  etc.  Co.  v. 
Columbus,  50  Ohio  St.  65,  40  Am.  St.  Rep.  648,  19  L.  R.  A.  510, 
33  N.  E.  292 ;  Chicago  v.  Chicago  Union  Traction  Co.,  199  111. 
569,  65  N.  E.  243 ;  Kirby  v.  Citizens'  By.  Co.,  48  Md.  168,  30 
Am.  Rep.  455.) 

While  some  courts  hold  that  where  an  application  of  the  strict 
rule  relative  to  ultra  vires  contracts  of  private  corporations 
would  result  in  injustice,  a  more  liberal  rule  should  be  adopted, 
the  courts  almost  imiformly  hold  that  municipal  corporations 
are  never  estopped  from  setting  up  the  defense  of  ultra  vires. 
(1  Abbott  on  Municipal  Corporations,  sees.  258,  259;  2  Dil- 
lon on  Municipal  Corporations,  5th  ed.,  sec.  791;  State  ex 
rel  B.  M.  F.  Co.  v.  Toole,  26  Mont.  22,  91  Am.  St.  Rep.  386,  55 
L.  R.  A.  644,  66  Pac.  496;  State  ex  rel.  Lambert  v.  Coad,  23 
Mont.  131,  57  Pac.  1092.)  The  following  decisions  follow  the 
rule  laid  down  by  the  text-book  writers:  **One  who  performs 
labor  and  furnishes  materials  to  a  city  under  a  void  contract 
cannot  recover  on  a  quantum  meruit."  (Keating  v.  City  of 
Kansas,  84  Mo.  415.)  '^A  public  corporation  cannot  be  sued 
for  damages  resulting  from  an  act  which  is  ultra  vires. ^'  {City 
of  Chicago  v.  Turner,  80  111.  419 ;  Field  v.  City  of  Des  Moines, 
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39  Iowa,  575,  218  Am.  Rep.  46 ;  Wheeler  v.  Essex  Public  Bead 
Board,  39  N.  J.  L.  291.)  "The  city  and  county  incurs  no  lia- 
bility for  work  done  under  a  void  contract,  nor  is  there  any 
guaranty  on  the  part  of  the  city  and  county  that  the  forms  of 
law  have  been  complied  with  because  its  officers  without  author- 
ity attempt  to  contract.  Those  dealing  with  the  city  must  see 
to  it  that  its  agents  have  power  to  act."  {Daly  v.  San  Francisco, 
72  Cal.  154, 13  Pac.  321 ;  Nashville  v.  Sutherland  *  Co.,  92  Tenn. 
335,  36  Am.  St.  Rep.  88,  19  L.  R.  A.  619,  21  S.  W.  674 ;  Mealey 
V.  City  of  Hagerstown,  92  Md.  741,  48  Atl.  746;  Newbery  v. 
Fox,  37  Minn.  141,  5  Am.  St.  Rep.  830,  33  N.  W.  333 ;  McDon^ 
did  V.  Mayor  etc,  68  N.  Y.  23,  23  Am.  Rep.  144;  Heidleburg  v.  St. 
Francois  Co,,  100  Mo.  69,  12  S.  W.  914;  State  v.  City  of  Putl- 
man,  23  Wash.  583,  83  Am.  St.  Rep.  836,  63  Pac.  265 ;  Beyer  v. 
Town  of  Crandon,  98  Wis.  306,  73  N.  W.  771 ;  WiUis  v.  Wyanr 
dotte  Co,,  86  Fed.  872,  30  C.  C.  A.  445;  Wiegel  v.  Pulaski  Co., 
61  Ark.  74,  32  S.  W.  116 ;  Hampton  v.  Logan  Co,,  4  Idaho,  646, 
43  Pac.  324;  Austin  Mfg.  Co.  v.  Smithfield  Tp.,  21  Ind.  App. 
609,  52  N.  E.  1011.) 

The  complaint  showing  on  its  face  that  the  contracts  are  ultra 
vires,  demurrer  will  lie.  (14  Am.  &  Eng.  Ency.  PL  &  Pr.  243; 
Brown  v.  Board  of  Education,  103  Cal.  531,  37  Pac.  503 ;  Mealey 
V.  City  of  Hagerstown,  92  Md.  741,  48  Atl.  746 ;  BaziUe  v.  Board 
of  Cammrs.,  71  Minn.  198,  73  N.  W.  845 ;  Newbery  v.  Fox,  37 
Minn.  141,  5  Am.  St.  Rep.  830,  33  N.  W.  333.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  the  plaintiff  to  recover  the  sum 
of  $5,507.13,  alleged  to  be  due  from  the  defendant  upon  two 
express  contracts,  under  the  terms  of  which  the  defendant  agreed 
to  pay  to  plaintiff  the  cost  of  moving  and  relaying  its  tracks 
on  two  of  defendant's  streets.  The  complaint  declares  upon 
these  contracts  in  separate  counts.  The  court  below  sustained 
a  general  demurrer  to  each  of  them.  Plaintiff  having  declined 
to  amend,  judgment  was  rendered  dismissing  the  action.     In  all 
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essential  particulars,  the  contracts  are  identical.  The  same  ob- 
jection is  urged  to  both.  A  statement  of  the  circumstances 
out  of  which  the  second  grew  will  therefore  be  sufScient  to  pre- 
sent the  question  which  it  is  necessary  to  examine  and  determine. 
The  fifth  section  of  the  franchise  granted  by  the  defendant  to 
the  plaintiflF,  and  under  which  it  constructed  and  is  operating 
its  railway,  reserves  to  the  defendant,  and  to  persons,  companies 
and  corporations  having  authority  from  the  defendant  to  use 
the  streets,  the  right  to  take  up  the  plaintiff's  tracks  and  move 
the  rails  for  the  purpose  of  laying  or  repairing  water  and  gas 
pipe,  electric  wires,  sewer-pipe,  etc.,  or  for  any  purpose  that 
may  be  deemed  necessary  by  the  city  council,  without  liability 
to  the  plaintiff  for  interruption  of  its  business,  ''provided,  how- 
ever, that  such  work  shall  be  done  without  any  unnecessary  de- 
lay^ and  that  whenever  the  said  rails  or  tracks  are  taken  up  or 
removed,  the  same  shall,  upon  completion  of  said  work,  be  relaid 
by  the  person,  company  or  corporation  taking  up  or  removing 
the  same,  as  soon  as  possible,  and  replaced  in  as  good  condition 
as  the  same  were  in  prior  to  the  taking  up  and  removal  thereof." 
During  the  year  1911  it  became  of  public  concern  that  a  sewer 
be  constructed  by  the  defendant  along  Cedar  street.  This  ren- 
dered it  necessary  that  plaintiff's  tracks  be  removed  until  the 
work  could  be  completed.  Thereupon  ''it  was  agreed  by  the 
defendant,  acting  through  its  mayor  and  city  council,  that,  if 
plaintiff  would  remove  its  said  track  and  line  and  replace  the 
same  and  keep  an  account  of  the  actual  cost  thereof  and  present 
a  bill  for  same,  the  city  would  pay  the  cost  of  the  removal  and 
replacement  of  the  tracks  aforesaid."  The  plaintiff  removed 
and  replaced  its  tracks,  expending  in  that  behalf  a  total  of 
$2,716.65.  The  plaintiff  also  removed  and  replaced  its  tracks 
on  Higgins  avenue  to  permit  a  line  of  sewer  to  be  laid  therein, 
at  a  total  cost  of  $2,790.38.  When  bills  for  these  amounts  were 
presented  to  the  council,  payment  was  refused.  The  special 
ground  of  refusal  does  not  appear ;  but  the  following  are  urged 
in  Justification  of  it:  (1)  That  it  was  not  competent  for  the  city 
council,  when  it  granted  the  franchise  to  plaintiff,  to  relieve 
it  of  the  burden  of  the  expense  incident  to  the  removal  and  re- 
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placement  of  its  tracks  whenever  this  became  necessary  in  order 
to  enable  the  city  to  install  a  sewer  or  to  construct  any  other 
improvement  along  a  street  upon  which  the  tracks  had  been 
laid,  in  that,  by  so  doing,  the  city  council  undertook  to  abridge 
the  police  power  of  the  city;  and  (2)  that  the  contracts  are 
void  because  it  is  apparent  that  they  were  entered  into  without 
observance  by  the  city  council  of  the  requirements  prescribed 
by  the  statute,  and  therefore  no  liability  was  cast  by  them 
upon  the  city. 

Counsel  for  plaintiff  contend:  (1)  That  the  franchise  is  a 
contract  between  the  plaintiff  and  the  city,  and  that,  though 
it  may  be  repudiated  by  the  city  at  any  time  by  legislative  ac- 
tion, until  this  is  done  it  is  binding  upon  both  parties;  (2)  that, 
since  the  contracts  have  been  executed,  the  city  is  estopped 
to  question  its  liability  under  them;  and  (3)  that  in  any  event 
the  city  will  be  required,  upon  the  principle  of  equitable  es- 
toppel, to  pay  the  reasonable  value  of  the  work. 

For  present  purposes  it  may  be  conceded  that  the  city  council 
did  not  exceed  its  power  by  incorporating  in  the  franchise  the 
provision  found  in  section  5  thereof.  We  incline  to  the  view 
that  it  did  not.  The  purpose  of  it  was  to  adjust  the  mutual 
rights  and  obligations  of  the  parties  with  reference  to  the  ex- 
pense which  it  was  anticipated  would  be  necessary  for  someone 
to  bear  when  the  city  came  to  install  its  sewer  system  or  other- 
wise to  improve  the  streets,  and  to  settle  definitely  all  questions 
as  to  who  should  bear  the  loss  incident  to  the  interruption  of 
plaintiff's  business  pending  the  installment  of  any  improve- 
ment in  course  of  construction.  The  adjustment  of  such  ques- 
tions, it  would  seem,  has  no  direct  connection  with  the  safety 
and  welfare  of  the  public,  but  is  connected  rather  with  the  fiscal 
policy  of  the  city.  So  regarded,  it  does  not  fall  within  the  gov- 
ernmental functions  of  the  municipality,  but  rather  within  what 
are  termed  its  private  functions,  in  the  exercise  of  which  it  is 
free  to  contract  at  its  discretion;  it  not  being  prohibited  from 
doing  so  by  the  law  of  its  creation  or  the  general  law  of  the 
state.  But  be  this  as  it  may,  if,  in  incorporating  in  the  fran- 
chise the  provision  in  question,  the  council  exceeded  its  power. 
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the  plaintiff  has  no  claim  against  the  city.  From  this  point  of 
view,  the  burden  of  expense  and  loss  incident  to  the  removal 
and  replacement  of  its  tracks  and  the  interruption  of  its  busi- 
ness  must  be  borne  by  plaintiff.  If  the  council  did  not  exceed 
its  power,  the  plaintiff  still  cannot  recover  on  the  contracts, 
because,  assuming  that  they  were  entered  into  by  the  city  in 
strict  conformity  with  the  law  in  other  respects,  thex  are  void 
because  they  were  let  to  the  plaintiff  in  total  disregard  of  the 
statute  requiring  such  contracts  to  be  let  to  the  lowest  responsi- 
ble bidder. 

Assuming  that  the  plaintiff  was  freed,  by  the  terms  of  the 
franchise,  from  any  duty  to  remove  and  replace  its  tracks,  when 
[1]  they  were  removed  by  the  city,  the  expense  of  the  work 
required  fell  upon  the  city  as  a  part  of  the  expense  of  installing 
the  lines  of  sewer.  The  plaintiff,  in  contracting  to  do  this  part 
of  the  work  occupied  the  same  relation  to  the  city  as  any  other 
person  who  might  have  contracted  to  do  it.  Section  3259  of 
the  Revised  Codes  provides:  ''The  city  or  town  council  has 
power:  •  •  •  (63)  To  make  any  and  all  contracts  neces- 
sary to  carry  into  effect  the  powers  granted  by  this  title  and  to 
provide  for  the  manner  of  executing  the  same.'*  Section  3278 
declares:  ''All  contracts  for  work,  or  for  supplies,  or  material, 
for  which  must  be  paid  a  sum  exceeding  two  hundred  and  fifty 
($250)  dollars,  must  be  let  to  the  lowest,  responsible  bidder, 
under  such  regulations  as  the  council  may  prescribe.  •  •  •  " 
The  mode  of  exercising  the  power  granted  by  the  former  section 
is  subject  to  the  limitation  prescribed  by  the  latter.  Some  of 
the  courts  hold  that  such  a  limitation  is  directory;  but  by  the 
great  weight  of  authority  it  is  held  to  be  exclusive  and  to  apply 
to  all  municipal  bodies.  It  falls  within  the  general  rule  that, 
when  the  legislature  has  prescribed  the  mode  by  which  a  given 
power  is  to  be  exercised  by  a  municipality,  this  mode  must  be 
pursued.  It  is  the  measure  of  power  on  that  subject;  and  any 
attempt  to  pursue  any  other  mode  fails  to  bind  the  municipality 
at  all.  Contracts  entered  into  in  disregard  of  the  limitation  are 
void.  Similar  provisions  have  frequently  been  examined  by 
this  court,  with  the  result  that  the  rule,  as  above  stated,  has 
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become  firmly  established  as  the  rule  of  decision  in  this  juris- 
diction. (Davenport  v.  Kleinschmidt,  6  Mont.  502,  13  Pac. 
249 ;  Lebcher  v.  Board  of  Commrs.,  9  Mont.  315,  23  Pac.  713 ; 
State  ex  rel,  Lambert  v.  Coad,  23  Mont.  131,  57  Pac.  1092 ;  WilU 
iams  V.  Commissioners,  28  Mont.  360,  72  Pac.  755;  McOillic 
V.  Corby,  37  Mont.  249,  95  Pac.  1063,  17  L.  R.  A.,  n.  s.,  1263; 
Carlson  v,  City  of  Helena,  39  Mont.  82,  17  Ann.  Cas.  1233,  102 
Pac.  39;  Morse  v.  Granite  County,  44  Mont.  78,  119  Pac.  286.) 
Any  further  discussion  of  it  would  serve  no  useful  purpose. 
Tested  by  it,  the  contracts  are  void  and  cannot  furnish  the  basis 
of  recovery. 

In  support  of  th«ir  last  contention,  counsel  for  plaintiff  cite 
several  cases  which,  in  effect,  hold  that  it  is  only  when  the 
subject  matter  of  the  contract  is  entirely  outside  of  the  scope 
of  the  corporate  powers,  or  the  contract  is  clearly  prohibited, 
that  the  municipality  will  be  permitted  to  escape  liability;  and 
[2]  they  insist  that,  notwithstanding  the  contracts  in  question 
are  void,  the  plaintiff  upon  equitable  grounds  ought  to  be  per- 
mitted to  recover  the  reasonable  value  of  such  benefits  as  have 
been  received  by  the  defendant.  As  already  observed,  the  com- 
plaint declares  upon  the  contracts  according  to  their  express 
terms.  It  is  therefore  doubtful  whether  its  allegations  are  suffi- 
cient to  support  a  judgment  for  the  reasonable  value  of  the  work 
done.  But  assuming  that  they  are  sufficient,  still  we  do  not 
think  the  plaintiff  entitled  to  recover.  The  result  of  such  a 
holding  would  establish  a  rule  which  would  abolish  completely 
all  limitation  upon  the  power  of  the  council  to  bind  the  city, 
and  thus  defeat  the  very  purpose  had  in  view  by  the  legislature 
in  enacting  the  statute,  viz.,  to  promote  economy  and  to  protect 
the  taxpayers  from  fraud  and  favoritism  on  the  part  of  the 
council  or  the  officers  of  the  city.  The  equitable  doctrine  of  es- 
toppel can  have  no  application  to  such  a  case.  In  entering  into 
the  contracts,  the  plaintiff  was  dealing  with  an  artificial  per- 
son, a  creature  of  the  law,  whose  authority  to  contract  is  con- 
ferred and  limited  by  law.  The  facts  were  all  known  to  it. 
There  was  no  misrepresentation  made  to  it.  It  knew  the  extent 
of  the  power  of  the  council  and  how  it  must  be  exercised.    It 
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dealt  with  the  council  at  its  own  peril.  (Lebcher  v.  Board  of 
Commissioners,  supra;  State  ex  rel.  Stuewe  v.  Hindson,  44  Mont. 
429,  120  Pac.  485;  State  ex  rel.  Lambert  v.  Good,  supra.)  If, 
when  it  began  to  work,  the  contracts  were  illegal,  it  knew  it. 
It  did  the  work  with  full  knowledge  of  this  fact.  It  was  there-' 
fore  not  misled,  and  is  not  now  in  a  position  to  allege  that  the 
defendant  is  estopped  to  question  its  own  liability. 

In  Zottman  v.  San  Francisco,  20  Cal.  96,  81  Am.  Dec.  96,  in 
considering  the  question  involved  here,  Mr.  Justice  Field  said: 
"To  the  application  of  the  doctrine  of  liability  upon  an  implied 
contract,  where  work  is  performed  by  one,  the  benefit  of  which 
is  received  by  another,  there  must  not  only  be  no  restrictions 
imposed  by  the  law  upon  the  party  sought  to  be  charged  against 
making,  in  direct  terms,  a  similar  contract  to  that  which  is  im- 
plied, but  the  party  must  also  be  in  a  situation  where  he  is  en- 
tirely free  to  elect  whether  he  will  or  will  not  accept  of  the  work, 
and  where  such  election  will  or  may  influence  the  conduct  of  the 
other  party  with  reference  to  the  work  itself.  The  mere  reten- 
tion and  use  of  the  benefit  resulting  from  the  work,  where  no 
such  power  or  freedom  of  election  exists,  or  where  the  election 
cannot  influence  the  conduct  of  the  other  party  with  reference  to 
the  work  performed,  does  not  constitute  such  evidence  of  ac- 
ceptance that  the  law  will  imply  therefrom  a  promise  of  pay- 
ment. ' '  We  are  aware  that  in  subsequent  cases  the  supreme  court 
of  California  has  apparently  departed  to  some  extent,  if  not 
entirely,  from  the  rule  applied  in  this  case,  notably  in  Sacrch 
mento  County  v.  Southern  Pac.  Co.,  127  Cal.  217,  59  Pac.  568, 
825,  City  of  San  Diego  v.  Eiggins,  115  Cal.  170,  46  Pac.  923, 
and  Contra  Costa  Water  Co.  v.  Breed,  139  Cal.  432,  73  Pac.  189. 
In  these  cases  the  court  applied  to  the  contracts  of  a  munici- 
pality the  principle  of  estoppel  under  the  rules  which  are  ap- 
plicable to  contracts  between  natural  persons  and  private  cor- 
porations, but,  as  was  remarked  by  Chief  Justice  Beatty  in  his 
dissenting  opinion  in  Sacramento  County  v.  Southern  Pac.  Co.: 
"This  doctrine  sweeps  away  at  once  all  limitations  upon  the 
power  of  the  board,  for  it  can  readily  be  seen  that  the  contractor 
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must  always  have  it  in  his  power  to  commence  work  just  as  soon 
SA  he  has  induced  the  board  to  enter  into  a  contract  in  defiance 
of  the  regulations  intended  to  govern  their  action ;  and  it  is  also 
apparent  that  the  board,  which  desires  to  make  contracts  in  dis- 
regard  of  the  law,  will  have  the  same  motive  to  allow  the  com- 
mencement of  work  that  they  have  to  enter  into  the  illegal 
contract."  These  cases  are  distinguished  in  their  facts  from  the 
case  at  bar;  but  the  rule  contended  for  by  plaintiflE's  counsel 
is  recognized  in  all  of  them. 

It  may  well  be  said  that,  in  cases  in  which  the  municipality 
has  acquired  property  which  is  still  in  specie,  it  may  not  be  al- 
lowed to  retain  it  and  at  the  same  time  refuse  to  pay  its  rea- 
sonable value.  In  such  a  case,  however,  its  liability  would  rest 
upon  different  principles.  The  contract  being  void,  the  title 
to  the  property  would  not  vest  under  it,  and  the  seller  would 
be  in  a  position  to  reclaim  it,  or,  if  restoration  of  it  should  be 
refused,  to  recover  the  reasonable  value  of  it.  But  even  in  such 
a  case  the  liability  would  not  arise  out  of  the  contract.  The 
rule  declared  in  the  Zottman  Case  was  expressly  recognized  by 
this  court  in  State  ex  rel,  Lambert  v.  Coad,  supra,  in  announcing 
the  following  conclusion :  **Nor  do  we  think  the  defendant  is  pre- 
cluded from  asserting  the  illegality  of  the  action  of  the  board  in 
defense  of  his  action  in  refusing  plaintiff  access  to  the  records 
for  the  purpose  of  indexing  them.  The  board 's  action  in  letting 
the  contract  was  simply  void  for  want  of  compliance  with  the 
law.  Under  the  authorities  cited,  the  execution  of  such  a  con* 
tract,  or  payment  for  work  done  under  it,  will  be  enjoined  at 
the  instance  of  a  taxpayer;  and  when  mandamus  is  resorted  to 
to  compel  recognition  of  it  by  the  auditing  officer,  whose  duty  it 
is  to  audit  the  accounts  of  the  municipality  and  pay  them,  no 
relief  will  be  granted." 

For  these  reasons,  we  think  the  action  of  the  court  in  sustain- 
ing the  demurrer  was  correct.  The  judgment  is  accordingly 
affirmed* 

Aflirmed, 

Mr.  Justice  Holloway  and  Mr.  Justice  Sanneb  concur. 
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Real  Property — Oral  Contracts  of  Sale — Specific  Performance — 
Possession  by  Vendee — Laches — Statutes  of  Limitation — Pay- 
ment of  Taxes  by  Defendant — Partnership — Power  of  Part- 
ner to  Convey  Land — Complaint — Misjoinder  of  Causes  of 
Action. 

Specific  Performance— "Real  Property — Oral  Coti tract  of  Sale — Complaint — 
Misjoinder  of  Causes  of  Action — Adverse  Possession. 

1.  Complaint  in  a  suit  to  enforce  specific  performance  of  a  contract 
of  sale  of  real  property,  examined,  and  held  not  to  disclose  an  alleged 
misjoinder,  in  that  a  cause  of  action  based  upon  adverse  possession 
for  more  than  ten  years  was  improperly  joined  with  one  for  specific 
performance;  the  alleg^ations  therein  germane  to  a  claim  of  title  by 
prescription  having  been  pertinent  to  and  not  inharmonious  with  the 
prayer  for  specific  performance,  and  the  pleading  as  a  whole  incon- 
sistent with  a  claim  of  legal  title. 

Same — Possession  Under  Contract  of  Sale — Nature  of  Holding. 

2.  One  possessing  land  under  a  contract  of  sale  holds,  not  adversely, 
but  in  subordination  to,  the  legal  title. 
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Same — Laches — Pregumptions. 

3.  While  laches  may  arise  from  an  unexplained  delay  short  of  the 
period  fixed  by  the  statute  of  limitation,  it  will  not  be  presumed  from 
such  delay  alone. 

Same — ^Possession    and    Improvements    by    Vendee — Effect  on    Holder  of 
Legal  Title. 

4.  Specific  performance  of  an  oral  contract  for  the  sale  of  real  estate 
may  be  decreed  where  possession  thereunder,  taken  by  the  vendee  with 
the  vendor's  knowledge  or  consent,  is  followed  by  improvement  of  the 
property,  even  thoi^h  no  part  of  the  purchase  price  has  been  paid; 
in  such  a  case,  where  the  vendee  has  made  repeated  efforts,  and  stands 
ready,  able  and  willing  to  pay,  the  vendor  holds  the  legal  title  in  trust 
for  the  vendee. 

Same — Statute  of  Limitation  Commences  to  Bun,  When. 

5.  The  statute  of  limitation  in  a  case  such  as  that  mentioned  in  para- 
graph 4,  supra,  does  not  commence  to  run  until  the  vendor  has  in  some 

manner  disavowed  his  trust. 

Same — ^Laches — Statute  of  Limitation — General  Demurrer. 

6.  The  complaint  in  a  suit  for  specific  performance  brought  over 
thirteen  years  after  the  making  of  an  oral  agreement  to  sell  real 
property,  which,  while  alleging  that  defendant  had  been  requested  to 
convey  but  had  refused  to  do  so,  did  not  state  when  such  demand  was 
refused,  held,  not  vulnerable  to  a  general  demurrer  upon  the  alleged 
ground  that  the  pleading  disclosed  upon  its  face  that  the  suit  was 
barred  by  the  statute  of  limitation. 

Same — Laches  not  Alone  SufiScicnt  to  Defeat. 

7.  A  vendee  in  possession  of  realty  is  not  barred  from  specific  per- 
formance by  mere  delay  in  bringing  suit;  he  may  rest  in  security  until 
his  title  or  right  of  possession  is  attacked. 

Equity — Findings — Evidence — Sufficiency — Appeal. 

8.  Unless  the  evidence  preponderates  against  findings  claimed  to  be 
insufficiently  supported  by  it,  they  will  be  accepted  on  appeal  as  the 
established  facts  in  the  case. 

Same — Partnership — One  Partner  Acting  for  Copartner — Evidence — Suffi- 
ciency. 
'  9.  Evidence  held  sufficient  to  justify  a  finding  that  the  person  who 
entered  into  an  oral  agreement  to  sell  real  property  to  plaintiff,  in  an 
action  for  specific  performance,  acted  for  himself  as  well  as  in  behalf 
of  his  copartners. 

Same — Partnership — Power  of  Partner  to  Convey  Land. 

10.  Under  a  conveyance  of  realty  to  "H.  P.  Brooks  &  Bro.,"  a  part- 
nership, H.  P.  Brooks  could  rightfully  enter  into  an  agreement  to  sell 
the  property  and  convey  the  legal  title. 

Same — Substantial  Improvements — Evidence — Sufficiency. 

11.  Where  the  purchase  price  of  two  lots  orally  agreed  upon  between 
the  parties  was  $200,  evidence  that  improvements  valued  at  from  six 
to  seven  hundred  dollars  had  been  placed  thereon  was  a  sufficient 
showing  of  substantial  and  permanent  improvement  to  authorize  specific 
performance. 

Same — Payment  of  Taxes  by  Defendant — Effect. 

12.  Defendant,  in  a  suit  for  the  specific  performance  of  a  contract 
of  sale  of  realty,  who  was  found  to  have  been  at  fault  for  delay  in 
performance,  was  not  entitled  to  prevail  because  of  the  fact  that  he 
had  paid  the  taxes  and  other  charges  upon  the  property  during  plain- 
tiff's occupancy,  nor  to  reimbursement  as  a  condition  precedent  to  the 
relief  granted  plaintiff;  the  court  having  decreed,  however,  that  the 
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latter  pay  interest  on  the  purchase  price  for  the  entire  period  since 
the  date  of  the  agreement,  defendant  was  not  in  a  position  to  com- 
plain. 

Appeal  from  District  Court,  Fergus  County;  E.  K.  Cheadle, 
Judge. 

Action  by  Frank  E.  Wright  against  John  Brooks  and  another. 
Prom  a  judgment  for  plaintiff  and  an  order  denying  a  new  trial, 
defendants  appeal.    AfSrmed. 

Mr.  Wm,  M.  Blackford,  and  Mr.  John  A.  Coleman,  for  Ap- 
pellants, submitted  a  brief;  Mr.  Blackford  argued  the  cause 
orally. 

Respondent's  case  resolves  itself  into  this  proposition:  He 
demands  a  decree  against  appellant  John  Brooks  for  a  convey- 
ance of  the  entire  interest  in  the  lots,  without  having  any  agree- 
ment whatever  with  said  appellant  for  a  sale  or  conveyance  of 
his  undivided  half  interest,  and  without  any  ratification  of 
such  sale.  There  is  no  proof  of  any  obligation  binding  either 
Anthony  or  appellant  John  Brooks  to  convey  to  respondent. 
The  agreement  is  wanting  in  mutuality  and  not  enforceable 
against  appellant.  {Snyder  v.  Neefus,  53  Barb.  63 ;  Dickinson 
V.  Wright,  56  Mich.  42,  22  N.  W.  312 ;  Bronson  v.  Cahill,  4  Mc- 
Lean (U.  S.),  19,  Fed.  Cas.  No.  1926.)  Specific  performance  will 
not  be  decreed  in  favor  of  a  purchaser  against  one  part  owner 
of  real  property  sold  by  another,  where  the  sale  was  not  ratified 
by  such  part  owner,  or  the  purchaser  had  notice  that  the  seller 
did  not  at  the  time  own  the  whole  property.  {Cochran  v. 
Blout,  161  U.  S.  350,  40  L.  Ed.  729,  16  Sup.  Ct.  Rep.  454.) 
The  agreement  could  not  have  been  enforced  by  respondent 
against  Henry  P.  Brooks  himself.  **  Equity  will  not  decree  the 
conveyance  of  property  to  which  the  defendant  has  no  title, 
or  decree  the  conveyanct  of  a  different  title  from  that  which 
a  party  is  able  to  convey.*'  (26  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  p.  40  (b),  and  authorities  cited  in  note  2;  Bell  v.  Bank  of 
Calif omia,  153  Cal.  234,  94  Pac.  889.)     The  agreement  between 

pondent  and  said  Henry  P.  Brooks  was  void  so  far  as  it  af- 
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fected  any  interest  of  either  of  his  co-owners,  Anthony  and 
John  Brooks,  in  said  lots.  (Rev.  Codes,  sec.  5017,  subd.  5; 
Landt  v.  Schneider,  31  Mont.  15,  77  Pac.  307 ;  Cobban  v.  Heck- 
len,  27  Mont.  245,  70  Pac.  805 ;  Detroit  P.  &  N.  Ry.  Co,  v.  Hartz, 
147  Mich.  354,  110  N.  W.  1089;  Jackson  v.  O'Rorke,  71  Neb. 
418,  98  N.  W.  1068 ;  Broom  v.  Pearson,  98  Tex.  469,  85  S.  W. 
790,  86  S.  W.  733 ;  Dickinson  v.  Wright,  56  Mich.  42,  22  N.  W. 
312;  Snyder  v.  Neefus,  53  Barb.  63.) 

Finding  No.  7  is  not  sustained  by  the  evidence.  There  is 
an  entire  absence  of  anything  whatever  in  the  record  showing 
any  ratification  in  any  form  by  appellant  John  Brooks  or 
Anthony  Brooks  of  the  sale  of  the  two  lots,  or  either  of  them, 
to  respondent.  Any  ratification  of  the  oral  agreement  conld 
be  made  only  in  writing.  (Rev.  Codes,  sec.  5425;  Cobban  v. 
Hecklen,  27  Mont.  246,  70  Pac.  805 ;  Dickinson  v.  Wright,  56 
Mich.  42,  22  N.  W.  312;  Snyder  y.  Neefus,  supra,) 

"Where  the  improvements  do  not  exceed  the  rental  value  of 
the  premises,  they  will  not  be  regarded  as  of  such  a  substantial 
value  and  character  as  to  constitute  part  performance  so  as  to 
take  the  case  out  of  the  statute."  {Wooldridge  v.  Hancock,  70 
Tex.  18,  6  S.  W.  818;  Schoonmaker  v.  Plummer,  139  111.  612, 
29  N.  E.  1114;  BuUer  v.  Trombly,  139  Mich.  557,  102  N.  W. 
647,  108  N.  W.  343 ;  Bums  v.  Daggett,  141  Mass.  368,  6  N.  E. 
727;  Poullain  v.  Poullain,  76  Ga.  420,  4  S.  E.  92;  Price  v.  Lloyd, 
31  Utah,  86,  86  Pac.  767,  8  L.  R.  A.,  n.  s.,  870 ;  Emmel  v.  Hayes, 
102  Mo.  186,  22  Am.  St.  Rep.  769, 11  L.  R.  A.  323, 14  S.  W.  209.) 

The  delivery  of  the  possession  under  a  parol  contract  for  the 
sale  of  land  will  not  be  sufiScient  of  itself  to  take  the  case  out 
of  the  statute  of  frauds.  {Purcell  v.  Miner,  71  U.  S.  513,  18 
L.  Ed.  435 ;  Stewart  v.  Stewart,  3  Watts,  253 ;  Ballard  v.  Ward, 
89  Pa.  358 ;  Baldwin  v.  Baldmn,  73  Kan.  39,  4  L.  R.  A.,  n.  s., 
957,  84  Pac.  568 ;  Roberts  v.  Templeton,  48  Or.  65,  3  L.  R.  A., 
n.  s.,  790,  80  Pac.  481.)  The  statute  of  limitations  applies  to 
suits  in  equity  as  well  as  actions  at  law.  {Mantle  v.  Speculator 
Min,  Co,,  27  Mont.  473,  71  Pac.  665.)  An  action  for  specific 
performance  of  a  contract  to  convey  land  may  be  barred  by 
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the  statute.  (Edwards  v.  Beck,  57  Wash.  80,  106  Pac.  492; 
Wat  V.  Buchtel,  2  Wash.  Ter.  417,  7  Pac.  391;  Caolexj  v. 
LobdeU,  153  N.  Y.  596,  47  N.  B.  793 ;  Allen  v.  Beal,  3  A.  K. 
Marsh.  (10  Ky.)  554,  13  Am.  Dec.  203.)  The  cases  of 
Davis  V.  Baugh,  59  Cal.  568 ,  Fleishman  v.  Woods,  135  Cal.  256, 
67  Pac.  276 ,  Scadden  Flat  Gold  Min.  Co.  v.  Scadden,  121  Cal. 
33,  53  Pac.  440 ,  Love  v.  Watkins,  40  Cal.  547,  6  Am.  Rep.  624, 
imply  that  the  vendee  under  an  executory  contract  in  possession 
must  have  paid  the  purchase  price  in  order  to  become  such 
equitable  owner  as  will  prevent  the  running  of  the  statute  of  limi- 
tations. 

That  plaintiff  was  guilty  of  laches  in  bringing  his  action,  see 
Wolf  V.  Great  Fall  etc.  Co.,  15  Mont.  49,  38  Pac.  115;  O'Donnell 
V.  Jackson,  69  Cal.  622,  11  Pac.  251;  Delavan  v.  Duncan,  49 
N.  T.  485.  The  case  of  Weber  v.  Marshall,  19  Cal.  447,  was 
one  involving  specific  performance  of  a  parol  agreement.  Judg- 
ment ran  for  specific  performance,  and  upon  appeal  was  re- 
versed upon  the  ground  that  the  vendee  had  been  guilty  of 
laches.  The  vendee  had  taken  possession  under  the  contract, 
and  with  reference  to  such  possession  not  affecting  the  ques- 
tion of  laches,  the  court  said:  ''Nor  does  possession  by  the  party 
seeking  performance  make  the  rule  different."  The  same  doc- 
trine was  affirmed  in  Calanchim  v.  Branstetter,  84  Cal.  249,  24 
Pac.  149.  (See,  also,  Fowler  v.  Sutherland,  68  Cal.  417,  9  Pac. 
674;  Harris  v.  Hillegass,  66  Cal.  79,  4  Pac.  987;  Hopkins  v. 
LeuHs,  18  Cal.  App.  107,  122  Pac.  433 ;  Bell  v.  Hudson,  73  Cal. 
285,  2  Am.  St,  Rep.  791,  14  Pac.  791 ;  Stevenson  v.  Boyd,  153 
Cal.  630,  96  Pac.  284;  Packard  v.  Booth,  62  Wash.  333,  113 
Pac.  774 ;  Thomburgh  v.  Cole,  27  Kan.  490 ;  Molaskey  v.  Peery, 
76  Cal.  84,  18  Pac.  120.)  *' Laches  in  bringing  a  suit  until  it 
has  become  impossible  to  hear  both  parties  and  to  ascertain  the 
facts  bars  a  recovery  in  equity."  (Ten  Broeck  v.  Jackson,  73 
N.  J.  Eq.  734,  69  Atl.  490.) 

The  trial  court  should  have  sustained  the  defendants'  de- 
murrer to  the  amended  complaint  on  the  ground  of  the  failure 
to  state  facts  sufficient  to  constitute  a  cause  of  action.    The 
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plaintiff  fails  to  allege  the  circumstances  showing  good  faith 
and  reasonable  diligence  on  his  part.  {Kleinclaus  v.  Dutard, 
147  Cal.  245,  81  Pac.  516;  Hopkins  v.  Lewis,  supra;  Marsh  v. 
Lott,  156  Cal.  643,  105  Pac.  968.) 

Mr.  Rudolf  Von  Tobel,  for  Respondent,  submitted  a  brief; 
Mr.  Henry  C.  Smith,  of  Counsel,  argued  the  cause  orally. 

Inasmuch  as  the  title  to  the  property  stood  in  the  name  of 
H.  P.  Brooks  &  Brother,  H.  P.  Brooks  could  give  a  deed  convey- 
ing go9d  title.  (Frost  v.  Wolf,  77  Tex.  455,  19  Am.  St.  Rep. 
761,  14  S.  W.  440 ;  Artliur  v.  Weston,  22  Mo.  378 ;  Wiiiter  v. 
Stock,  29  Cal.  408,  89  Am.  Dec.  57 ;  Rixford  v.  Zeigler,  150  Cal. 
435,  119  Am.  St.  Rop.  229,  88  Pac.  1092 ;  Barnett  v.  Lachman, 
12  Nev.  361;  McCauley  v.  Fulton,  44  Cal.  355.)  If  H.  P. 
Brooks  eould  give  deed  conveying  good  title,  upon  the  principle 
that  the  greater  includes  the  less,  he  could  enter  into  a  valid, 
enforceable  agreement  for  the  sale  of  that  property. 

In  view  of  the  facts  in  this  case,  Cochran  v.  Blout,  cited  by  ap- 
pellant, is  not  in  point  on  the  proposition  stated,  but  is  rather 
in  support  of  respqndent's  contentions.  The  same  is  also  true 
of  the  citations  from  26  American  and  English  Encyclopedia  of 
Law,  and  Bell  v.  Bank  of  California,  for  the  reason  that  H.  P. 
Brooks  was  able  to  convey  title  to  these  lots. 

The  possession  of  the  premises  alone,  taken  under  the  agree- 
ment, would  avoid  the  statute  of  frauds.  Price  v.  Lloyd,  31 
Utah,  86,  8  L.  R.  A.,  n.  s.,  870,  86  Pac.  767,  cited  by  counsel, 
is  a  very  different  case  from  the  one  at  bar,  and  the  points 
decided  in  that  case  do  not  affect  this  one.  In  any  event,  if  it 
should  be  deemed  in  point,  we  maintain  that  it  is  directly  op- 
posed to  the  great  weight  of  authority.  (See  Willis  v.  Wozen- 
craft,  22  Cal.  608;  Love  v.  Watkins,  40  Cal.  547,  6  Am.  Rep. 
624 ;  Central  Pac.  B.  B.  Co.  v.  Mudd,  59  Cal.  585 ;  WJiittier  v. 
Stege,  61  Cal.  238 ;  Lamme  v.  Dodson,  4  Mont.  560,  2  Pac.  298 ; 
Cartin  v.  Hammond,  10  Mont.  1,  24  Pac.  627;  Howell  v.  Budd, 
91  Cal.  342,  27  Pac.  747.) 
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Upon  the  question  of  limitation :  Admitting  that  the  statute 
of  limitations  applies  to  actions  for  specific  performance,  it  does 
not  apply  to  the  facts  of  this  case^  for  the  reason  that  plaintiff 
and  respondent  was  in  possession  at  all  times.  A  vendee  in 
possession  under  contract  is  not  barred  by  the  statute  of  limita- 
tions. (Love  V.  Waikins,  supra,  affirmed  in  Oilbert  v.  Sleeper, 
71  Cal.  290,  12  Pac.  172 ;  McClure  v.  Colyear,  80  Cal.  378,  22 
Pac.  175 ;  Butler  v.  Eyland,  89  Cal.  575,  26  Pac.  1108 ;  Warren 
V.  Adams,  19  Colo.  515,  36  Pac.  604 ;  Snider  v.  Johnson,  25  Or. 
328,  35  Pac.  846 ;  Smith  v.  Matthews,  81  Cal.  120,  22  Pac.  409 ; 
Watson  V.  Sutro,  86  Cal.  500,  24  Pac.  172,  25  Pac.  64;  Galvin 
y.  Palmer,  113  Cal.  46,  45  Pac.  172.)  Nor  is  the  question  one 
of  payment,  if  the  vendee  is  in  possession,  for,  respondent  having 
been  ready  and  willing  to  pay  the  purchase  money  at  any  time, 
as  found  by  the  trial  court,  it  is  the  same  as  though  he  had 
actually  paid  it.  It  would  be  highly  inequitable  to  hold  that 
the  vendee  might  be  put  in  possession  under  the  contract,  and 
make  valuable  improvements,  but  by  a  mere  failure  to  actually 
pay  the  purchase  money,  owing  to  the  refusal  of  the  vendor  to 
comply  with  his  agreement,'  ss  in  this  case,  that  the  statute 
of  limitations  should  run  against  his  action  for  specific  perform- 
ance.    Such  is  not  the  law. 

>re  re- 

The  doctrine  of  laches  has  no  application,  as  against  i'^. 

.  ^^  Limes, 

spondent,  for  the  reason  that  he  was  in  possession  at  /^    , ,     , 
^  '  ^  /onably  be 

under  his  agreement,  and  did  all  that  he  could  rear 

Is  possession 

expected  to  do  to  bring  the  matter  to  a  close,  and  h^  ^.  , 

was  well  known  to  appellants.     The  doctrine  a;        xi_  ^  xi_ 

.      ,    .    «  «       ,        ^son  that  they 

against  appellants  than  in  their  favor,  for  the  re      -    .  ,  ^        , 

knew  respondent  was  in  possession,  under  clair     „  ., 

^  /^  .  g  all  those  years 

appellants  were  guilty  of  negligence  in  waitin;\jj^^^^  ^^^^  ^^^^^ 

without  asserting  their  own  rights,  if  any..     ^  »     •     on 

^  •    .        .         ^*^-  ^"0.  V.  Basin,  39 

in  this  case  neither  the  case  of  American  ^      .-.or  -m-  ix 

ac.  525,  nor  Wolf  v. 

Mont.  476,  24  L.  R.  A.,  n.  s.,  305,  104  P  ..      ,  '      x.  - 

^  .         .     '.    Nor  does  the  case  of 

Great  Falls  etc.  Co.,  supra,  are  m  pom/  ....     ., 

Ay  come  within  the  provi- 

O'DonneU  v.  Jackson,  cited  by  couns^  . ,  j      j  x 

'  "^  .\  the  vendee  does  not  seem 

sions  of  this  case,  for  the  reason  th9 
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to  have  gone  into  possession  under  his  agreement,  and  it  does 
appear  that  the  improvements  made  upon  the  land  were  made 
without  the  authority  of  vendor. 

Respondent  being  in  possession  during  all  of  these  years, 
if  appellants  claimed  any  interest  in  the  land,  it  was  their  duty 
to  assert  that  right  by  demand  and  suit  in  ejectment,  and  never 
having  made  any  demand  for  possession,  nor  brought  any  ac- 
tion to  oust  respondent,  they  were  guilty  of  laches,  and  are 
thereby  barred  at  this  time  from  asserting  any  right.  {Willis 
V.  Wozencraft,  22  Cal.  608.)  Not  one  of  the  many  cases  cited 
by  appellants  upon  the  question  of  laches,  so  far  as  we  have 
been  able  to  examine  them,  sustains  a  claim  of  laches  against  a 
vendee  in  possession,  who  has  not  repudiated  his  agreement. 

MB.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  amended  complaint  alleges,  substantially,  that  in  July, 
1898,  the  respondent  bought  two  certain  lots  in  the  city  of  Lewis- 
town  at  the  price  of  $200  from  Henry  P.  Brooks,  who  was  then 
the  owner;  that  the  respondent  immediately  went  into  posses- 
sion, and  has  since  been  in  the  ''actual,  quiet,  open,  noto- 
rious, undisturbed  and  exclusive  possession"  of  said  lots,  and 
has  placed  valuable  improvements  thereon;  that  Henry  P. 
Brooks  died  leaving  a  will,  under  which  the  appellant,  John 
BrookSi  was  made  residuary  legatee,  and  by  judicial  decree  the 
said  lots  have  been  distributed  to  John  Brooks  as  residuary 
legatee ;  that  John  Brooks  has  sold  said  lots  to  appellant  Eettle- 
son ;  that  prior  to  the  death  of  Henry  P.  Brooks,  and  when  the 
distribution  occurred,  the  appellant  John  Brooks  had  actual 
notice  of  the  fights  and  claims  of  respondent  and  of  the  exist- 
ence of  said  ag;eement,  and  that  the  appellant  Eettleson,  prior 
to  his  purchase,  had  actual  notice  of  the  rights  and  claims  of 
respondent ;  that  respondent  has  always  been  ready  and  willing 
to  pay  for  the  lots  upon  conveyance  of  the  same  to  him ;  that  at 
divers  times  he  demanded  a  conveyance  of  Henry  P.  Brooks, 
and  also  of  John  Brooks,  and  offered  to  pay  the  purchase  price, 
but  acceptance  of  payment  and  issuance  of  deed  have  been 
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refused;  that  about  August  30,  1911,  the  appellant  Eettleson, 
without  the  consent  and  against  the  instructions  of  respondent, 
went  upon  the  said  lots  and  tore  down  the  fence  inclosing  the 
same,  and  tore  down  the  fence  inclosing  his  poultry-yard,  and 
is  making  preparations  to  erect  a  house  upon  said  lots.  It  is 
prayed,  among  other  things,  that  respondent  be  adjudged  the 
owner  of  said  lots ;  that  a  decree  be  entered  requiring  appellants 
to  convey  upon  payment  of  $200;  and  that  appellants  be  en- 
joined from  asserting  any  interest  or  title  in  the  lots  or  inter- 
fering with  the  same.  This  pleading  was  attacked  by  a  de- 
murrer on  three  grounds,  two  of  which  are  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  there 
is  improperly  united  therein  a  cause  of  action  based  upon  ad- 
verse possession  for  more  than  ten  years  with  a  cause  of  action 
for  the  specific  performance  of  an  alleged  contract  of  sale. 

We  will  first  dispose  of  the  question  of  misjoinder.  Upon  it 
[1]  we  have  not  been  favored  with  any  argument  in  appel- 
lants' brief,  and  should  be  inclined  to  rule  the  point  as  waived 
but  for  the  fact  that  respondent  himself  insists  here  that  he  has 
stated  an  action  to  quiet  title  as  well  as  for  specific  performance, 
and  that  under  the  pleadings,  eviden<se  and  findings  he  is  entitled 
to  prevail  upon  either  theory  of  the  case.  It  is  possible,  by 
selecting  certain  allegations  and  ignoring  others,  to  carve  from 
the  amended  complaint  a  claim  of  title  by  prescription,  but  the 
allegations  necessary  to  be  so  selected  are  entirely  pertinent  to, 
and  are  not  inharmonious  with,  the  prayer  for  specific  per- 
formance; whereas  the  allegations  to  be  ignored  and  the  plead- 
ing, taken  as  a  whole,  are  inconsistent  with  any  claim  of  legal 
title,  since  one  possessing  lands  under  a  contract  of  sale  holds, 
[2]  not  adversely,  but  in  subordination  to,  the  legal  title. 
(Lamme  v.  Dodson,  4  Mont,  at  560,  594,  595,  2  Pac.  298.)  We 
therefore  conclude  that  the  amended  complaint  should  be  viewed, 
as,  in  fact,  it  was  viewed  throughout  the  proceedings  below,  as 
seeking  specific  performance  only,  and  not  open  to  attack  for 
misjoinder. 
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The  point  of  the  general  demurrer  is  that  the  agreement  was 
made  in  July,  1898,  and  the  suit  was  commenced  in  September, 
1911,  thus  disclosing  a  period  of  over  thirteen  yeara  in  which 
respondent  did  nothing  in  assertion  of  his  rights;  that,  in  the 
absence  of  excusatory  averments,  this  is  laches  appearing  upon 
the  face  of  the  pleading  by  which  equity  is  negatived,  and  there- 
fore a  general  demurrer  will  lie.  The  argument  is  plausible, 
but  ineffective.  Assuming  that,  where  laches  appears  on  the 
face  of  the  complaint,  advantage  thereof  may  be  taken  by  de- 
murrer for  substance,  and  conceding  that,  following  the  maxim, 
*' Equity  aids  the  vigilant,"  laches  may  arise  from  an  unex- 
[3]  plained  delay  short  of  the  period  fixed  by  the  statute  of 
limitation  {American  Min.  Co,  v.  Basin  &  Bay  State  Min.  Co.,  39 
Mont.  476,  483,  24  L.  R.  A.,  n.  s.,  305, 104  Pac.  525 ;  Wolf  v.  Great 
Falls  W.  P.  cfe  T.  Co.,  15  Mont.  49,  38  Pac.  115),  still  laches  will 
not  be  presumed  from  such  a  delay  alone.  (16  Cyc.  179;  Lux 
V.  Haggin,  69  Cal.  255,  267,  4  Pac.  919 ;  Marsh  v.  Lott,  156  Cal. 
643,  647,  105  Pac.  968.)  Now,  the  statute  invoked  here  is  sec- 
tion 6451,  Revised  Codes,  and  whether  we  apply  it  as  in  itself  a 
bar,  or  as  a  test  for  laches,  the  question  arises:  When,  as  to  this 
case,  did  it  commence  to  run  t 

It  is  the  recognized  rule,  followed  by  this  court,  that  specific 
[4]  performance  of  an  oral  contract  for  the  sale  of  real  estate 
may  be  decreed  where  possession  thereunder,  taken  by  the  ven- 
dee with  the  vendor's  knowledge  or  consent,  is  followed  by  im- 
provement of  the  property,  even  though  no  part  of  the  purchase 
price  has  been  paid.  {Finlen  v.  Heime,  32  Mont.  354,  80  Pac. 
918;  Cobban  v.  Hecklcn,  27  Mont.  245,  70  Pac.  805.)  In  such  a 
case,  where  the  payment  and  conveyance  are  to  be  concurrent 
aets,  and  where  the  vendee  has  made  repeated  efforts  to  pay,  and 
stands  ready,  able  and  willing  to  pay,  the  vendor  is  placed  in 
the  same  position  as  though  payment  had  been  made;  that  is 
to  say,  he  holds  the  legal  title  in  trust  for  the  vendee.  (Cobban 
V.  Hecklen,  supra;  Finlen  v.  Heinze,  supra;  Ives  v.  Cress,  5  Pa. 
118,  47  Am.  Dec.  401 ;  Willis  v.  Wozencraft,  22  Cal.  608 ;  Whit- 
tier  V.  Siege,  61  Cal.  238,  241 ;  Howell  v.  Budd,  91  Cal.  342,  351, 
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27  Pac.  747.)  On  this  theory  the  statute  of  limitation  does  not 
[6]  commence  to  run  until  the  vendor  has  in  some  manner  dis- 
avowed his  trust  (36  Cyc.  732,  f),  which  disavowal  may,  in 
cases  such  as  this,  consist  of  a  flat  refusal  to  convey  or  to  recog- 
nize the  contract.  Turning,  now,  to  the  amended  complaint,  we 
find  the  charge  that  both  Henry  P.  Brooks  and  John  Brooks  have 
[6]  refused  and  neglected  to  convey,  notwithstanding  demand. 
But  when!  It  may  have  been  more  than  five  years  before  the 
commencement  of  the  action ;  it  may  have  been  less.  This  condi- 
tion of  th6  pleading,  however  it  may  be  subject  to  a  demurrer 
for  ambiguity,  certainly  does  not  require  the  conclusion  that  the 
statute  has  run.  Moreover,  the  weight  of  authority  is  that  the 
vendee  in  possession  cannot  be  barred  from  specific  performance 
[7]  by  mere  delay,  however  long,  because  his  possession  is  a 
continued  assertion  of  his  claim.  He  may  rest  in  security  until 
his  title  or  right  of  possession  is  attacked.  (16  Cyc.  174 ;  36  Cyc. 
732;  Lave  v.  Watkins,  40  Cal.  547,  564,  6  Am.  Rep.  624;  Gilbert 
V.  Sleeper,  71  Gal.  290,  294,  12  Pac.  172 ;  S^vider  v.  Joh^ison,  25 
Or.  328,  331,  35  Pac.  846.)  We  are  therefore  of  opinion  that 
the  amended  complaint  is  good  as  against  the  general  demurrer. 
The  trial  resulted  in  certain  findings  of  fact  by  the  court, 
from  which  conclusions  of  law  were  drawn,  in  elBfect  directing  a 
decree  of  specific  performance  as  prayed  by  respondent,  and  such 
decree  was  thereafter  duly  entered.  These  findings  of  fact  are 
vigorously  assailed  for  what  they  contain  and  for  what  they  do 
[8]  not  contain.  As  to  their  content,  we  say  that,  although  a 
remarkable  situation  is  disclosed  by  the  evidence,  yet  the  evidence 
does  not  preponderate  against  the  findings.  They  have  suffi- 
cient support  in  the  evidence  to  require  their  acceptance  by  this 
eourt  as  the  established  facts  in  the  case.  {Boyd  v.  Huffine,  44 
Mont.  306,  120  Pac.  228;  Pope  v.  Alexander,  36  Mont.  92,  92 
Pac.  203,  565.)  As  to  their  alleged  deficiencies,  these  are  not  in 
themselves,  singly  or  collectively,  of  sufficient  importance  to  de- 
mand a  reversal  of  this  case.  They  consist,  for  the  most  part, 
of  facts  or  circumstances  not  necessary  to  a  determination  of 
the  case,  or  of  alleged  facts  or  circumstances  not  required  by  the 


110  Wright  v.  Brooks  et  au  [Mar.  T.  '13 

evidence;  and  the  failure  to  find  them  could  not,  with  the  pos- 
sible exception  of  the  payment  of  taxes,  which  we  shall  consider 
later,  have  operated  to  the  prejudice  of  the  appellants.  Certain 
questions  of  law,  however,  are  raised  by  the  evidence  and  the 
findings,  to  which  we  shall  briefly  advert. 

It  is  said  that  when  the  agreement  was  made  Henry  P.  Brooks 
was  not  the  sole  owner  of  the  property;  that  respondent  then 
knew  it ;  and  that*  under  such  circumstances  specific  performance 
will  not  be  decreed.  Appellants  forget  that  there  was  a  visible 
occupancy  of  these  premises  for  thirteen  years  immediately 
[9]  following  the  agreement,  and  that  the  evidence  furnished 
by  themselves  tends  to  establish  that  when  the  agreement  was 
made  the  title  was  in  "H.  P.  Brooks  &  Bro.";  that  "H.  P. 
Brooks  &  Bro."  was  a  "concern" — apparently  a  partnership — 
composed  of  Henry  P.  Brooks,  Anthony  Brooks,  and  the  appel- 
lant John  Brooks,  having  business  other  than  the  owning  of  these 
lots,  and  owning  them  as  it  owned  its  other  property;  that  An- 
thony Brooks  and  John  Brooks  possessed  interests  in  these  lots^ 
only  as  they  were  interested  in  the  ** concern";  that  Henry  P. 
Brooks  tended  to  its  business,  particularly  at  the  Lewistown  end ; 
that  John  Brooks  for  eight  or  ten  years  personally  knew  of  re- 
spondent's occupancy  and  inclosure  of  the  premises,  and  made 
no  objection  of  any  kind.  It  is  nowhere  asserted  by  John  Brooks 
that  Henry  P.  Brooks  was  without  authority  to  contract  in  behalf 
of  the  other  members  of  the  "concern";  and  it  appears  that 
when  respondent  broached  the  subject  of  a  deed  to  John  Brooks 
he  said  respondent  would  have  to  see  Henry  P.  Brooks  about  the 
matter.  We  think  this  was  ample  to  justify  the  findings  that  in 
the  agreement  with  respondent,  Henry  P.  Brooks  acted  in  behalf 
of  his  associates  as  well  as  of  himself,  and  to  estop  any  denial 
of  John  Brooks  in  that  regard.  Under  these  findings  the  case 
falls,  not  within  Cochran  v.  Blout,  161  U.  S.  350,  40  L.  Ed.  729, 
16  Sup.  Ct.  Rep.  454,  cited  by  appellants,  but  within  the  rule 
recognized  by  this  court  in  Cobban  v.  Hcclden,  supra.  But  there 
is  another  aspect  of  this  matter  which  is  decisive  against  appel- 
lants. 
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Upon  well-recognized  principles  the  legal  title  to  the  lots  in 
question,  at  the  time  the  agreement  was  made,  stood  wholly  in 
Henry  P.  Brooks  by  virtue  of  the  deed  from  De  Witt  to  H.  P. 
[10]  Brooks  &  Bro.  (Bamett  v.  Lachman,  12  Nev.  361 ;  WiV 
ter  V.  Stock,  29  Cal.  408,  89  Am.  Dec.  57 ;  Arthur  v.  Weston,  22 
Mo.  378;  Ennis  v.  Brotvn,  1  App.  Div.  22,  36  N.  Y.  Supp.  737.) 
As  long  as  it  so  remained,  Henry  P.  Brooks  could  convey  the  legal 
title,  leaving  his  associates  to  their  remedy  of  accounting  for  the 
proceeds  {Bamett  v.  Lachman,  supra) ;  and  if  he  could  do  that 
he  could  make  the  agreement  in  question. 

It  is  contended  that  the  improvements  placed  upon  the  lots  by 
respondent  were  not  such  as  to  constitute  part  performance, 
[11]  because  they  did  not  equal  or  exceed  the  rental  value  of 
the  lots  while  occupied  by  him.  We  do  not  know  what  the  rental 
value  may  have  been.  The  purchase  price  agreed  upon  was  $200. 
The  improvements  consisted  of  fencing  and  of  a  barn,  lathed 
and  plastered  in  the  lower  part,  used  as  a  chicken-house;  and 
there  was  evidence  to  the  effect  that  the  value  of  these  improve- 
ments amounted  to  six  or  seven  hundred  dollars.  We  think  this 
a  sufficient  showing  of  substantial  and  permanent  improvement. 

The  evidence  established  that  throughout  the  entire  period  of 
respondent's  occupancy  the  taxes  and  public  charges  upon  the 
lots  were  paid  by  Henry  P.  Brooks  or  John  Brooks,  and  error 
is  assigned  because  the  trial  court  did  not  so  find.  We  see  no 
error  here.  This  court  has  held  that  in  an  action  to  quiet  title, 
with  taxes  paid  by  the  defendant  in  good  faith,  it  is  the  duty 
of  the  trial  court  to  require  reimbursement  as  a  condition  to  the 
relief  {Larson  v.  Peppard,  38  Mont.  128,  133,  129  Am.  St.  Rep. 
630,  16  Ann.  Cas.  800,  99  Pac.  136),  and  we  think  counsel  con. 
fuse  that  situation  with  the  totally  different  one  pow  presented. 
[12]  Whether  the  payment  of  the  taxes  by  Brooks  is  considered 
to  be  of  importance  on  account  of  the  failure  of  the  trial  court 
to  impose  reimbursement  as  a  condition  to  the  relief  granted,  or 
as  affecting  the  respondent's  right  to  any  relief,  we  are  not 
clearly  informed.  But  in  either  view  it  is  decisive  that  the  court 
found,  not  the  respondent,  but  Henry  P.  Brooks  and  John 
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Brooks,  to  have  been  at  fault,  and  fixed  upon  them  the  blame 
for  the  long  continuance  of  the  legal  title  in  their  names.  Whilt 
public  charges  against  real  estate  are  properly  assessed  to  the 
holder  of  the  legal  title,  and  it  is  his  privilege  to  pay  them  in 
order  to  protect  it,  yet  in  this  case  he  could  at  any  time  have 
shifted  that  burden  to  the  shoulders  of  the  respondent  by  simply 
keeping  the  agreement.  Such  public  charges  as  are  to  be  ex- 
pected in  the  usual  course  of  events  are  like  increases  in  value 
or  depreciation  in  the  currency  after  contract  of  sale  and  pend- 
ing conveyance,  in  that  they  will  not  absolve  the  vendor,  nor  en- 
title him  to  any  added  recompense,  where  he  is  at  fault  for  delay 
in  performance.  {Gotthelf  v.  Stranaha>n  (City  Ct.  Brook.),  19 
N.  Y.  Supp.  161 ,  138  N.  Y.  345,  351,  20  L.  R.  A.  455,  34  N.  E. 
286 ;  King  v.  Raab,  123  Iowa,  632,  99  N.  W.  306,  307 ;  Pomeroy 
on  Specific  Performance,  sec.  322.)  However,  the  court  did  re- 
quire the  respondent  to  pay  interest  at  the  legal  rate  on  the  pur- 
chase price  for  the  entire  period  since  the  date  of  the  agreement. 
This  was  sufficient. 

Much  space  is  devoted  in  the  brief  of  appellants  to  the  stat- 
ute of  limitations  and  to  the  question  of  laches.  We  have  dis- 
cussed these  matters,  so  far  as  raised  by  the  demurrer  to  the 
amended  complaint,  and  the  question  now  is  whether  limitation 
or  laches  is  disclosed  by  the  evidence,  -\ccording  to  the  evi- 
dence, respondent  made  several  demands  on  Henry  P.  Brooks 
for  a  deed,  which  was  promised,  but  deferred;  in  the  year  of, 
or  the  year  before,  the  death  of  Henry  P.  Brooks,  respondent 
made  a  final  demand  upon  him,  as  well  as  upon  John  Brooks, 
and  then  occurred  the  first  refusal  to  complete  the  agreement; 
Henry  P.  Brooks  died  in  February,  1909 ;  the  first  hostile  inva- 
sion of  respondent's  possession  occurred  August  30,^1911,  and 
this  action  was  commenced  on  September  9,  1911.  'We  fail  to 
see  how  this  action  can  be  held  barred  by  the  provision  argued 
in  the  brief  (Rev.  Codes,  sec.  6451),  or  by  any  of  the  statutes 
pleaded  in  the  answers.  And  if  it  is  borne  in  mind  that,  where 
payment,  which  is  to  be  concurrent  with  the  conveyance,  is  pre- 
vented by  the  vendor's  fault,  the  case  is  the  same  as  though  pay- 
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ment  were  made,  it  can  be  readily  seen  that  the  authorities  cited 
in  support  of  the  contention  of  appellants  do,  when  rightly  un- 
derstood, make  for  the  very  opposite  conclusion.  (See  Edwards 
▼.  Beck,  57  Wash.  80,  106  Pac.  492;  Love  v.  WatkiTis,  sxipra; 
Brennan  v.  Ford,  46  CaL  7,  14;  Oerdes  v.  Moody,  41  Cal.  335, 
350.) 

Aa  to  laches,  we  have  already  indicated  that  the  weight  of  au- 
thority denies  the  application  of  this  doctrine  to  the  vendee  in 
possession  prior  to  challenge  of  his  title  or  right  of  possession. 
But  the  appellants  cite,  among  others,  three  decisions  of  this 
court :  Wolf  v.  Ch-eat  Falls  W,  P.  dt  T.  Co,,  supra,  American  Min, 
Co.  V.  Basin  &  Bay  State  Min.  Co.,  supra,  and  Streicher  v. 
Murray,  36  Mont.  45,  92  Pac.  36,  upon  which  we  are  asked  to 
decide  that  laches  did,  as  a  matter  of  fact,  appear  upon  the  trial 
of  this  case.  These  citations  are  not  in  point ;  the  last  two  are 
not  even  suggestive,  except  as  to  certain  general  statements,  to 
the  effect  that  laches  may  or  may  not  exist  independently  of  the 
statute  of  limitations,  but  depending  upon  the  circumstances  of 
the  individual  case.  In  Wolf  v.  Oreat  Falls  W.  P.  &  T.  Co., 
however,  a  case  of  laches  was  held  established  in  an  action  for 
specific  performance,  upon  the  theory  that  abandonment  of  his 
claim  by  the  vendee  was  shown  by  the  following  circumstances: 
A  written  agreement  was  made  for  the  sale  of  a  town  lot  in 
Oreat  Falls  for  the  purchase  price  of  $350,  payable  in  install- 
ments at  fixed  times;  it  was  expressly  stipulated  that  ''the  above 
premises  are  sold  to  said  second  party  for  improvement,  and  the 
said  party  of  the  second  part  agrees  and  obligates  himself,  heirs 
and  assigns,  that  he  or  they  will  on  or  before  the  first  day  of 
August,  1887,  build  and  construct  a  frame  building  of  the  value 
not  less  than  $500";  the  vendee  was  also  to  pay  the  taxes;  the 
execution  and  delivery  of  the  deed  was  made  contingent  upon 
the  prior  performance  of  the  conditions  imposed  upon  the  ven- 
dee, and  the  vendee  was  given  possession  imder  the  agreement; 
the  vendee  did  not  pay  the  installments  of  the  purchase  price, 
nor  the  taxes;  nor  did  he  construct  to  completion  the  improve- 
ment as  agreed ;  the  successor  in  interest  of  the  vendor  took  pos- 
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session  after  default  in  these  matters;  later,  and  on  October  22,. 
1887,  the  vendee  tendered  the  balance  of  the  purchase  price, 
which  was  refused ;  on  April  29,  1891,  he  commenced  his  action 
for  specific  performance,  and  no  explanation  was  offered  in  the 
pleadings  or  at  the  trial  for  the  delay.  The  above  not  only 
shows  how  divergent  was  the  situation  from  the  case  at  bar,  but 
illuminates  the  following  language  of  the  decision:  "We  have 
confined  the  consideration  to  the  question  as  to  whether  the  plain- 
tiff was  guilty  of  inexcusable  laches  in  commencing  his  suit  for 
specific  performance  after  he  was  ousted  from  the  possession  of 
the  real  estate  in  question,  and  knew  that  the  defendant  would 
not  comply  with  the  contract  of  sale  thereof,  unless  compelled 
to  do  so."  Equally  inept,  for  appellants'  purposes,  is  the  deci* 
sion  in  Marsh  v.  Loit,  supra,  in  which  the  supreme  court  of  Cali- 
fornia said:  "Of  course,  notwithstanding  the  delay  in  moving 
to  enforce  the  alleged  contract,  the  circumstances  may  be  such 
as  to  prevent  any  presumption  of  acquiescence  or  abandonment, 
as,  for  instance,  where  a  vendee  is  in  possession  of  the  property 
under  the  alleged  contract  and  continues  in  such  possession, 
claiming  under  the  contract,  notwithstanding  the  attempted  re- 
pudiation." 

We  think  that  all  the  findings  are  sufficiently  supported  by 
the  evidence,  and  that  the  case,  taken  as  a  whole,  authorizes  the 
decree. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed, 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 
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IVANHOPF,  RESPONDBa^T,  v.  TEALE,  Appellant. 

(No.  3,204.) 
(Submitted  February  17,  1913.    Decided  March  7,  1913.) 

[130  Pac.  972.] 

Contracts — Performance — Sufficiency  of  Pleading — Waiver  of 
Defect,  When — Mechanic's  Lien — Foreclosure — Defective  De^ 
scription  of  Lands  Affected,  When  Fatal — When  Plaintiff  En- 
titled to  Personal  Judgment. 

Pleading— Substitution  of  "Defendant"  for  "Plaintiff"— Waiver  of  Defect, 
How. 

1.  An  inadvertent  substitution  of  the  word  "defendant"  for  "plain- 
tiff" in  the  complaint  does  not  render  the  pleading  insufficient,  but 
subject  to  special  demurrer  on  the  ground  of  uncertainty,  which  defect 
is  waived  by  answering  to  the  merits. 

Contracts — Performance — Sufficiency   of    Pleading. 

2.  Under  section  6572,  Revised  Codes,  performance  by  plaintiff  of  his 
contract  was  sufficiently  alleged  by  his  statement  that  "defendant 
(inadvertently  substituted  for  "plaintiff")  actually  completed  all  of 
the  work  and  labor  to  be  by  him  performed  under  said  contract  and 
did  all  of  the  things  in  said  contract  of  him  required  to  be  done." 

Mechanic's     Lien — Complaint — Erroneous     Description     of     Land — ^When 
Fatal. 

3:  One  of  the  prerequisites  prescribed  by  section  7291,  Bevised  Codes, 
to  make  valid  a  lien  on  land  for  labor  performed  in  clearing  it  was 
a  notice  containing  a  description  thereof  sufficiently  accurate  to  en- 
able identification  of  the  property  affected;  hence,  where  in  a  suit  to 
foreclose  such  a  lien  the  description  in  the  decree  differed  from  that 
found  in  the  complaint  as  well  as  that  contained  in  the  notice,  so  that 
identification  of  the  lands  sought  to  be  charged  was  impossible,  the 
decree  ordering  them  to  be  sold  must  be  reversed. 

Same— Failure  to  Establish — Personal  Judgment. 

4.  Where  one  to  whom  money  is  due  for  labor  performed  fails  to 
establish  a  lien  on  the  property  on  which  it  was  done,  because  of  non- 
observance  of  the  statutory  provisions  relative  to  perfecting  it,  he  is 
nevertheless  entitled  to  a  personal  judgment  for  the  amount  found 
due  from  defendant. 

Appeal  from  District  Court,  Ravalli  County;  J.  B.  Poindexter, 
a  Judge  of  the  Fifth  Judicial  District,  presiding. 

Action  by  Peter  Ivanhoff  against  Sarah  C.  Teale.    Judgment 
for  plaintiff  -,  defendant  appeals.    Remanded,  with  directions. 

Cause  submitted  on  briefs  of  counsel. 
Mr.  C.  M.  Parr,  for  Appellant. 
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Messrs.  O'Hara,  Edwards  &  Madeen,  for  Bespond^nt. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  to  foreclose  a  statutory  lien  for  a 
balance  alleged  to  be  due  to  plaintiff  for  services  rendered*  by 
him  under  a  contract,  by  the  terms  of  which  he  agreed  to  clear 
certain  lands,  situated  in  Ravalli  county,  belonging  to  defend- 
ant at  a  stipulated  price  of  $25  per  acre.  Subsequent  to  the 
making  of  the  original  contract,  its  terms  were,  by  mutual  con- 
sent of  the  parties,  extended  so  as  to  include  other  lands.  The 
complaint  alleges  '*that  on  the  twentieth  day  of  April,  1910, 
plaintiff  entered  upon  the  performance  of  said  contract,  and  the 
defendant  actually  completed  all  of  the  work  and  labor  to  be  by 
•him  performed  under  said  contract  and  did  all  of  the  things 
in  said  contract  of  him  required  to  be  done ;  that  by  reason  of 
said  work  and  labor  performed  defendant  became  indebted  to 
said  plaintiff  for  the  clearing  of  eighty-eight  acres  at  $25  per 
acre,  making  ^  total  sum  of  $2,200,  of  which  said  amount  de- 
fendant paid  to  the  plaintiff  $949,  leaving  a  balance  due  and 
owing  and  unpaid  of  $1,251,  no  part  of  which  has  been  paid." 
It  then  alleges  the  filing  of  the  notice  of  lien  with  the  clerk  and 
recorder  of  the  county  within  ninety  days  after  completion  of 
the  work,  as  required  by  section  7291,  Revised  Codes.  A  copy 
of  the  notice  of  lien  is  attached  to  the  complaint  as  an  exhibit. 
The  issue  tried  was  whether  the  work  had  been  performed  by 
the  plaintiff  in  accordance  with  the  terms  of  the  contract  and 
had  been  so  accepted  by  the  defendant.  The  court  found  for 
the  plaintiff,  and  that  there  was  due  him  a  balance  of  $651.  It 
rendered  a  decree  declaring  this  amount  to  be  a  lien  on  defend- 
ant's lands,  and  ordered  them  to  be  sold  to  satisfy  it.  The  ap- 
peal is  from  the  decree. 

It  is  contended  that  the  complaint  does  not  state  facts  suflR- 
cient  to  constitute  a  cause  of  action,  in  that  it  alleges  **the 
defendant  actually  completed  all  of  the  work,"  etc.  This  con- 
tention is  without  merit.    It  is  apparent  that  the  pleader,  in 
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[1]  drawing  the  complaint,  inadvertently  substituted  the  term 
"defendant''  where  he  intended  to  use  the  term  ** plaintiff.*' 
At  most,  this  substitution  of  terms  served  only  to  render  the 
pleading  open  to  objection  by  special  demurrer  on  the  ground 
of  uncertainty.  Such  a  defect  is  waived  by  answer  to  the  merits. 
(Eadie  v.  Eadie,  44  Mont.  391,  120  Pac.  239;  Rev.  Codes,  sec. 
6539.) 

It  is  also  argued  that  the  complaint  does  not  allege  the  per- 
formance of  the  contract  on  the  part  of  plaintiff  in  terms 
sufficiently  direct  and  certain.  If  the  pleading  be  construed 
[2]  according  to  its  purport  as  indicated  above,  it  can  mean 
nothing  less  than  that  the  plaintiff  fully  performed  all  the  con- 
ditions of  the  contract  to  be  by  him  performed.  This  meets 
the  requirement  of  the  statute.     (Rev.  Codes,  sec.  6572.) 

The  last  contention  is  that  the  decree  does  not  conform  to  the 
allegations  of  the  complaint,  and  hence  that  the  relief  granted 
[3]  is  not  warranted  by  it.  When  we  come  to  compare  the 
description  of  the  lands  in  question,  as  set  out  in  the  complaint, 
with  that  contained  in  the  notice  of  lien  and  also  with  that 
found  in  the  decree,  we  find  it  wholly  inconsistent  with  them, 
not  only  with  reference  to  the  section  subdivisions,  but  also  with 
reference  to  their  situation  in  the  section,  township,  and  range. 
In  the  complaint  they  are  described  as  situated  in  sections  14 
and  28,  in  township  5  north,  range  21  west.  In  the  notice  they 
are  described  as  situated  in  sections  14,  27,  and  28,  in  the  same 
township  and  range.  In  the  decree  we  find  two  descriptions.  It 
is  first  recited  that  the  plaintiff  filed  with  the  clerk  and  recorder 
his  notice  of  lien  upon  certain  lands  described  therein.  These 
are  described  as  situated  in  part  in  section  14,  township  3  north, 
range  21  west,  and  the  rest  as  situated  in  sections  27  and  28, 
township  5  north,  range  21  west.  Later  those  described  as  sub- 
ject to  the  lien  are  referred  to  as  situated  in  the  same  town- 
ships and  ranges,  but  the  subdivisions  of  the  sections  mentioned 
are  different.  Besides,  when  the  section  subdivisions  mentioned 
in  the  several  descriptions  are  compared,  no  two  of  the  descrip- 
tions are  consistent.    Such  is  the  confusion  and  uncertainty  in 
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the  record  in  this  respect  that  it  is  impossible  for  us  to  ascertain 
whether  any  of  the  lands  described  are  subject  to  the  lien.  The 
statute  requires  the  description  to  be  such  as  to  identify  the 
property  sought  to  be  affected  by  the  lien.  (Rev.  Codes,  sec. 
7291.)  This  is  a  prerequisite  to  the  validity  of  the  lien;  for, 
in  order  to  perfect  the  claim,  all  the  different  requirements  of 
the  statute  must  be  substantially  complied  with.  (Yerrick  v. 
Higgins,  22  Mont.  502,  57  Pac.  95 ;  McGlauflin  v.  Wormser,  28 
Mont.  177,  72  Pac.  428.) 

Under  the  findings  the  plaintiff  is  entitled  to  a  personal  judg- 
[4]  ment  against  defendant  for  the  amount  found  due,  in  any 
event.  Whether  he  is  also  entitled  to  a  lien  must,  under  the  cir- 
cumstances, be  determined  by  the  district  court,  after  the  plaintiff 
has  been  afforded  the  opportunity,  if  this  can  be  done,  to  amend 
the  complaint  so  as  to  make  the  description  therein  agree  with 
the  description  in  the  notice  of  lien. 

The  cause  is  therefore  remanded  to  the  district  court,  with 
directions  to  set  aside  the  decree,  and,  upon  further  proceedings 
not  inconsistent  with  the  suggestions  herein,  to  ascertain  what 
portion  of  the  lands,  if  any,  are  sufficiently  described  in  the 
notice  to  identify  them.  That  court  will  then  enter  a  decree 
declaring  the  balance  found  due  plaintiff  a  lien  thereon.  If, 
upon  such  further  proceedings,  the  description  contained  in  the 
notice  is  found  insufficient  to  identify  any  portion  of  the  lands, 
the  court  will  render  and  enter  a  personal  judgment  against 
the  defendant  for  the  amount  found  due,  with  costs. 

Remanded,  with  directions. 

Me.  Justice  Holloway  and  Mb.  Justice  Sanneb  concur. 
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CHICAGO,  MILWAUKEE  &  ST.  PAUL  RT.  CO.,  Bbspondbnt, 

V.  SWINDLEHURST,  Appellant, 

(No.  3,279.) 
(Submitted  February  15,  1913.    Decided  March  8,  1913.) 

[130  Pac.   986.] 

Foreign  Corporations — Piling  of  Articles — License  Fees — Cow- 
stitution — Taxing  Interstate  Cominerce — Due  Process  of  Law . 
— Statutes — Invalidity. 

1.  Held,  that  sectiou  165,  Revised  Codes,  vrhiah  provides  that  for  filing 
copies  of  charters  or  articles  of  incorporation  of  foreign  corporations 
the  secretary  of  state  shall  exact  the  same  fee  as  domestic  corporations 
are  required  to  pay, — a  fixed  number  of  cents  per  $1,000  of  the  par 
value  of  the  entire  capital  stock, — ^is  void  in  so  far  as  it  affects  a  cor- 
poration engaged  in  interstate  commerce,  organized  under  the  laws 
of  a  sister  state,  which  seeks  to  do  business  in  this  state,  in  that 
it  imposes  a  tax  upon  interstate  commerce,  is  an  imposition  upon  the 
corporation's  property  beyond  the  limits  of  thc^  state,  and  therefore 
constitutes  a  taking  thereof,  without  due  process  of  law,  to  the  amount 
of  the  fee  sought  to  be  collected. 

Decisions  of  Supreme  Court  of  United  States — Conclusive  upon  State  Courts. 

2.  Decisions  of  the  suprenoie  court  of  the  United  States  are  conclusive 
upon  stato  courts. 

Appeal  from  Districi  Court,  Leuns  and  Clark  County;  J. 
Miller  Smith,  Judge. 

Action  by  the  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company  against  T.  M.  Swindlehurst,  secretary  of  state  of  the 
state  of  Montana.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Mr.  D,  M.  Kelly,  Attorney  General,  submitted  a  brief;  Mr. 
W.  H.  Poorman,  Assistant  Attorney  (Jeneral,  argued  the  cause 
orally. 

The  provisions  of  section  165,  Revised  Codes,  fix  fees  which 
the  secretary  of  state  ''must  charge  and  collect"  for  receiving 
and  filing  articles  of  incorporation.  So  long  as  this  statute  re- 
mains the  law,  it  is  binding  upon  him,  and  he  may  exercise  no 
discretion  but  must  obey  the  positive  mandates  of  the  law.  Sub- 
division 10  of  this  Article  makes  the  provisions  of  the  Article 
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applicable  to  foreign  corporations.  Under  this  law,  it  was  and 
is  the  duty  of  the  appellant  to  charge  respondent  company  the 
filing  fee  complained  of.  This  statute  is  itself  a  sufficient  an- 
swer to  the  contention  of  the  respondent. 

The  appellant  contends  that  under  the  power  vested  in  the 
state,  it  has  the  authority  to  prescribe  the  terms  and  conditions 
upon  which  any  corporation  either  foreign  or  domestic  may 
transact  business  within  its  confines,  and  pursuant  to  that  power, 
it  may  fix  the  fees  required  to  be  paid  by  any  corporation  before 
it  is  entitled  to  recognition  as  a  corporate  entity  within  the  state. 
(See  Paul  v.  Virginia,  8  Wall.  168,  19  L.  Ed.  357;  Horn  Silver 
Min.  Co.  V.  New  York,  143  U.  S.  305,  36  L.  Ed.  164,  12  Sup.  Ct. 
Rep.  403 ;  Allen  v.  Pullman  Palace  Car  Co.,  191  U.  S.  171,  48 
L.  Ed.  134,  24  Sup.  Ct.  Rep.  39.) 

But  if  the  state  in  fixing  the  fee  has  no  right  to  take  into 
consideration  the  value  of  the  property  of  the  corporation  situ- 
ate wholly  without  the  state  of  Montana,  then  we  contend  that 
it  has  an  undoubted  right  to  graduate  the  fee  in  accordance 
with  the  value  of  the  corporate  property  situate  within  the 
state,  and  if  it  appears  that  the  corporation  does  own  prop- 
erty, both  within  and  without  the  state,  the  burden  of  show- 
ing the  value  of  its  property  located  within  the  state  rests  with 
the  corporation  asking  to  have  its  papers  filed,  and  until  such 
corporation  makes  such  segregation  the  secretary  of  state  is  justi- 
fied in  computing  the  fee  upon  the  entire  value  of  the  corpora- 
tion's property  as  appears  in  its  articles  tendered  for  filing.  A 
domestic  corporation  is  required  to  pay  upon  its  capital  stock, 
all  of  which  is  presumed  to  be  within  the  state  because  it  is  a 
domestic  or  state  corporation.  No  foreign  corporation  ''shall 
have  or  be  allowed  to  exercise  or  enjoy  within  the  state  any 
greater  rights  or  privileges  than  those  enjoyed  by"  domestic 
corporations.  (Const.,  Art.  XV,  sec.  11.)  Plaintiff,  a  Wis- 
consin corporation,  is  subject  to  the  jurisdiction  of  that  state  as 
to  property  and  operation  within  it,  but  the  laws  of  Wisconsin 
do  not  extend  beyond  the  boundaries  of  the  state,  and  it  cer- 
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tainly  cannot  be  contended  that  this  corporation,  either  in  it£( 
property  holdings  or  its  method  of  operation,  is  not  subject  to 
some  law,  and  as  the  state  law  only  has  state  operation,  it  must 
be  subject  to  the  law  of  the  state  where  it  operates.  Hence  it 
necessarily  follows  that  each  state  does  have  jurisdiction  and 
authority  over  interstate  corporations  transacting  business  within 
its  borders.  A  question  might  arise  as  to  the  reasonableness  of 
the  regulation,  but  no  question  exists  as  to  the  right  of  the  state 
to  bring  within  the  operation  of  its  reasonable  law  f  11  corpora- 
tions as  well  as  individuals.  And  it  appears  in  this  case  that 
the  respondent  is  engaged  in  an  intrastate  business  as  well  as 
in  an  interstate  business. 

The  case  of  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  1, 
54  L.  Ed.  355,  30  Sup.  Ct.  Rep.  190,  may  be  clearly  distinguished 
from  the  case  at  bar.  That  was  an  action  of  ouster.  The  ques- 
tion there  was  as  to  the  right  of  the  state  to  practically  confiscate 
the  property  of  a  corporation  already  in  the  state,  rather  than 
the  right  to  enter  the  state  in  the  first  instance.  The  only  ques- 
tion determined  was  that  the  company  was  not  obliged  to  file 
under  the  conditions  prescribed  by  the  Kansas  statutes  and  could 
not  be  ousted  from  the  state  for  failure  to  file.  A  similar  ques- 
tion was  involved  in  Pvllman  Co.  v.  Kansas,  216  U.  S.  56,  54  L. 
Ed.  378,  30  Sup.  Ct.  Rep.  232. 

In  considering  the  decision  in  the  Telegraph  Company  Case, 
it  is  also  proper  to  keep  in  mind  the  Act  of  Congress  (14  Stats, 
at  Large,  221),  relating  to  the  use  of  telegraph  lines  for  postal, 
military  and  other  purposes.  This  distinction  was  considered 
by  this  court  in  State  v.  Western  Union  Tel.  Co.,  43  Mont.  445, 
117  Pac.  93.  None  of  these  federal  decisions  denied  to  the  state 
the  right  to  prescribe  conditions  and  limitations  under  which  a 
foreign  corporation  may  enter  the  state  for  the  purpose  of  doing 
intrastate  business.  Still  less  do  they  deny  the  right  of  the 
state  to  prescribe  the  fee  for  filing  an  instrument  which  the  cor- 
poration insists  upon  having  filed  with  the  state  officer. 
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Messrs.  Ghinn,  Bosch  d;  HdU,  for  Bespondent,  submitted  a 
brief ;  Mr.  Carl  Rasch  argued  the  cause  orally. 

The  questions  presented  were  submitted  to  the  court  below 
upon  an  agreed  statement  of  facts,  and  judgment  rendered  for 
respondent,  upon  the  authority  of  the  following  cases,  decided 
by  the  supreme  court  of  the  United  States,  sustaining  respond- 
ent's contention:  Western  Union  Tel.  Co.  v.  Statej  216  U.  S. 
1,  54  L.  Ed.  355,  30  Sup.  Ct.  Rep.  190 ;  Pullman  Co.  v.  State, 
216  U.  S.  56,  54  L.  Ed.  378,  30  Sup.  Ct.  Rep.  232 ;  Ludtoig  v. 
Western  Union  Tel  Co.,  216  U.  S.  146,  54  L.  Ed.  423,  30  Sup. 
Ct.  Rep.  280 ;  International  Text-Book  Co.  v.  Pigg,  21?  U.  S.  91, 
18  Ann.  Cas.  1103,  27  L.  R.  A.,  n.  s.,  493,  54  L.  Ed,  678,  30  Sup. 
Ct.  Rep.  481.  In  addition  to  the  many  cases  reviewed  and  re- 
ferred to  in  the  decisions  above  mentioned,  we  cite  the  following, 
which  are  to  the  same  effect :  McNaughton  v.  McOirl,  20  Mont. 
124,  63  Am.  St.  Rep.  610,  38  L.  R.  A.  367,  49  Pac.  651 ;  State 
V.  Northern  Pacific  Express  Co.,  27  Mont.  419,  94  Am.  St.  Rep. 
824,  71  Pac.  404 ;  State  v.  Western  Union  Tel  Co.,  43  Mont.  445, 
117  Pac.  93;  San  Bernardino  v.  Southern  Pacific  Co.,  107  Cal. 
524,  29  L.  R.  A.  327,  40  Pac.  796 ;  San  Francisco  v.  Western 
Union  Tel  Co.,  96  Cal.  140,  17  L.  R.  A.  301,  31  Pac.  10;  State 
V.  Woodruff  Sleeping  &  Parlor  Coach  Co.,  114  Ind.  155,  15  N.  E. 
814;  State  v.  Canada  Cattle  Car  Co.,  85  Minn.  457,  89  N.  W.  66 ; 
United  States  Express  Co.  v.  Hemmingway,  39  Fed.  60 ;  United 
States  Express  Co.  v.  AUen,  39  Fed.  712;  Clyde  S.  8.  Co.  v. 
Charleston,  76  Fed.  46 ;  St.  Clair  County  v.  Interstate  Car  Trans- 
fer Co.,  109  Fed.  741. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

The  Chicago,  Milwaukee  and  St.  Paul  Railway  Company  is 
a  railroad  corporation,  organized  and  existing  under  the  laws  of 
the  state  of  Wisconsin,  having  a  capital  stock  of  $232,623,100. 
It  is  engaged  in  the  operation  of  its  railroad,  as  a  common  car- 
rier of  passengers  and  freight,  in  and  through  the  states  of  Wis- 
consin, Minnesota,  Iowa,  South  Dakota,  and  other  states.    The 
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Chicago,  Milwaukee  and  Puget  Sound  Railw/iy  Company,  a  rail- 
road corporation  organized  and  existing  under  the  laws  of  the 
state  of  Washington,  is  likewise  a  common  carrier  of  passengers 
and  freight  in  and  through  the  states  of  Washington,  Idaho, 
Montana,  and  to  the  Missouri  river  in  the  state  of  North  Dakota, 
where  the  lines  of  the  two  companies  connect.  The  St.  Paul 
Company,  desiring  and  being  about  to  purchase  the  railroad 
property  of  the  Puget  Sound  Company,  for  the  purpose  of  avail- 
ing itself  of  the  benefits  of  section  4299  of  the  Revised  Codes  of 
Montana,  which  requires  the  filing  of  its  charter  or  articles  of 
incorporation  with  the  secretary  of  state,  tendered  to  him  for 
filing  a  true  copy  of  its  articles  of  incorporation,  and  also  the 
sum  of  $1  in  payment  of  the  filing  fee.  The  secretary  of  state 
refused  to  receive  and  file  the  articles  upon  the  tender  so  made, 
but  demanded  payment  of  a  fee  amounting  to  $23,447.31,  basing 
his  demand  upon  the  requirements  of  the  provisions  of  section 
165  of  the  Revised  Codes.  Upon  his  refusal  to  receive  and  file 
the  articles  without  such  payment,  the  amount  so  demanded  was 
paid,  under  protest,  however,  with  notice  that  an  action  would 
be  brought  to  recover  it  back,  on  the  grounds  that  said  section 
165,  to  the  extent  that  it  authorizes  and  requires  the  secretary 
of  state  to  charge  and  collect  a  fee  for  the  filing  of  articles  of 
incorporation  on  the  basis  of  a  percentage  of  the  entire  capital 
stock  of  the  St.  Paul  Company,  is  in  confiict  with  and  repugnant 
to  the  commerce  clause  of  the  Constitution  of  the  United  States, 
in  that  it  imposes  a  tax  upon  the  interstate  business  of  the  com- 
pany ;  and  that  the  exaction  and  collection  of  the  fee  in  question 
amounted  to  a  taking  of  property  without  due  process  of  law, 
in  violation  of  the  Fourteenth  Amendment  to  the  Constitution. 
The  cause  was  submitted  to  the  district  court  upon  an  agreed 
statement  of  facts  sufficient  in  detail  to  present  the  questions 
raised  by  the  position  assumed  by  the  plaintiff.  The  district 
court  held  the  statute  void,  and  rendered  judgment  for  the  plain- 
tiff.   The  defendant  has  appealed. 

Section  4299,  supra,  provides,  among  other  things,  that  ''any 
railroad  company  may  sell  or  lease  the  whole  or  any  part  of  its 
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railroad  or  branches  within  this  state  constructed  or  to  be  con> 
structed,  together  with  all  property  and  rights,  privileges  and 
franchises  pertaining  thereto,  to  any  railroad  company  organized 
or  existing  pursuant  to  the  laws  of  the  United  States  or  of  any 
state  or  territory  of  the  United  States;  •  •  •  and  the  rail- 
road company  of  any  other  state  or  territory  of  the  United  States 
which  shall  so  purchase  or  lease  a  railroad,  or  any  part  thereof 
in  this  state,  or  shall  extend  or  construct  its  road  or  any  portion 
or  branch  thereof  in  this  state,  shall  possess  and  may  exercise 
and  enjoy,  as  to  the  control,  management  and  operation  of  the 
said  road,  and  as  to  the  location,  construction  and  operation  of 
any  extension  or  branch  thereof,  all  the  rights,  powers,  privileges 
and  franchises  possessed  by  railroad  corporations  organized  un- 
der the  laws  of  this  state,  including  the  exercise  of  the  power  of 
eminent  domain :  •  •  •  Provided,  further,  that  before  any 
railroad  corporation  organized  under  the  laws  of  any  other  state 
or  territory  or  of  the  United  States  shall  be  permitted  to  avail 
itself  of  the  benefits  of  this  Act,  such  corporation  shall  file  with 
the  secretary  of  state  a  true  copy  of  its  charter  or  articles  of  in- 
corporation."  The  part  of  section  165,  the  validity  of  which 
[1]  is  brought  in  question,  is  the  following:  "The  secretary  of 
state,  for  services  performed  in  his  office,  must  charge  and  col- 
lect the  following  fees :  •  •  •  IV.  For  recording  and  filing 
each  certificate  of  incorporation  and  each  certificate  of  in- 
crease of  capital  stock,  the  following  amounts  shall  be  charged : 
Amounts  up  to  $100,000,  fifty  cents  per  thousand  dollars.  Addi- 
tional from  $100,000  to  $250,000,  forty  cents  per  thousand  dol- 
lars. Additional  from  $250,000  to  $500,000,  thirty  cents  per 
thousand  dollars.  Additional  from  $500,000  to  $1,000,000, 
twenty  cents  per  thousand  dollars.  Additional  over  $1,000,000, 
ten  cents  per  thousand  dollars.  •  •  •  X.  For  filing  each 
certified  copy  of  charter  or  articles  of  incorporation  of  any 
foreign  corporation,  the  same  fee  shall  be  charged  as  is  provided 
for  in  Article  IV  of  this  section,  for  domestic  corporations." 

The  question  submitted  for  decision  is  whether  section  165  is 
invalid  for  either  or  both  reasons  assigned  by  the  plaintiff.    In 
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support  of  their  contentions  connsel  for  plaintiff  cite  Western 
Union  Tel.  Co.  v.  Kansas,  216  U.  S.  1,  54  L.  Ed.  355,  30  Sup. 
Ct.  Rep.  190,  later  approved  by  the  same  court  in  Pullman  Co. 
V.  Kansas,  216  U.  S.  56,  54  L.  Ed.  378,  30  Sup.  Ct.  Rep.  232 ; 
Ludwig  v.  Western  Union  Td.  Co.,  216  U.  S.  146,  54  L.  Ed. 
423,  30  Sup.  Ct.  Rep.  280,  and  International  Text-Book  Co.  v. 
Pigg,  217  U.  S.  91,  18  Ann.  Cas.  1103,  27  L.  R.  A.,  n.  s.,  493, 
54  L.  Ed.  678,  30  Sup.  Ct.  Rep.  481.  These  cases,  particularly 
the  first,  are  directly  in  point.  In  the  first  there  was  brought  in 
question  the  validity  of  a  provision  of  the  General  Laws  of  the 
state  of  Kansas,  which,  besides  requiring  a  corporation  seeking 
to  engage  in  business  in  the  state  of  Kansas,  after  having  secured 
permission  from  the  state  charter  board  upon  formal  applica- 
tion made  for  that  purpose,  also  required  it  to  ''pay  to  the  state 
treasurer  of  Kansas,  for  the  benefit  of  the  permanent  school 
fund,  a  charter  fee  of  one-tenth  of  one  per  cent  of  its  authorized 
capital  upon  the  first  one  hundred  thousand  dollars  of  its  capital 
stock,  or  any  part  therieof ;  and  upon  the  next  four  hundred  thou- 
sand dollars,  or  any  part  thereof,  one-twentieth  of  one  per  cent ; 
and  for  each  million  or  major  portion  thereof  over  and  above  the 
sum  of  five  hundred  thousand  dollars,  two  hundred  dollars." 
(Gen.  Stats.  Kan.  1901,  sec.  1264.)  In  an  elaborate  opinion 
by  Mr.  Justice  Harlan,  in  which  there  is  an  extensive  review  of 
the  prior  decisions  of  the  court  upon  the  same  or  analogous  ques- 
tions, the  conclusion  was  reached  that  it  is  not  competent  for  a 
state  legislature  to  require  a  foreign  corporation  engaged  in  inter- 
state commerce,  as  a  condition  precedent  to  its  beginning  or  con- 
tinuing to  do  business  in  that  state,  to  pay  a  given  per  cent  of 
its  capital  stock,  representing  all  of  its  business  everywhere 
within  and  outside  of  the  state,  because  (1)  it  operates  as  a 
burden  and  tax  on  the  interstate  business  of  the  corporation,  in 
violation  of  the  commerce  clause  of  the  Constitution,  and  (2) 
because  it  is  a  tax  upon  the  property  of  the  corporation  beyond 
the  limits  of  the  state,  inconsistent  with  the  due  process  of  law 
enjoined  by  the  Fourteenth  Amendment. 
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It  is  true  that  the  method  prescribed  for  ascertaining  the  tax 
imposed  by  section  165,  supra,  is  a  charge  of  a  fixed  number  of 
cents  per  $1,000  of  the  par  value  of  the  capital  stock,  graduated 
in  proportion  to  the  amount  of  the  capital  stock ;  whereas,  under 
the  Kansas  statute,  up  to  $400,000  it  was  to  be  calculated  by  a 
graduated  percentage,  and  thereafter  at  a  uniform  fixed  sum  per 
$1,000,000.  This  divergence  in  method,  however,  is  immaterial. 
The  vice  of  such  legislation,  as  the  reasoning  of  the  court  shows, 
consists  in  the  nature  of  the  burden  imposed  by  it,  and  not  in 
the  amount.  The  method  adopted  for  the  ascertainment  of  the 
amount  cannot  be  material,  so  long  as  the  result  is  the  same. 
This  is  apparent  from  the  decision  in  Ludtvig  v.  Western  Union 
Tel.  Co.  In  this  case  was  brought  in  question  the  validity  of  a 
statute  of  the  state  of  Arkansas,  the  purpose  and  effect  of  which 
was  the  same  as  that  of  the  Kansas  statute,  supra.  It  required 
the  payment  of  a  license  tax  upon  the  whole  of  the  capital  stock 
of  both  domestic  and  foreign  corporations,  to  be  ascertained  by 
a  charge  of  a  fixed  sum,  the  amount  of  which  was  graduated 
according  to  the  amount  of  the  capital  stock.  It  was  held  open 
to  the  same  objection  as  was  the  Kansas  statute.  The  case  of 
Pullman  Co.  v.  Kansas,  and  that  of  International  Text-Book  Co. 
V.  Pigg,  involved  other  provisions  of  the  Kansas  statute ;  but  in 
both  the  court  approves  the  decision  in  Western  Union  Tel.  Co. 
V.  Kansas  as  the  settled  law  on  the  subject,  and  in  the  latter  of 
them  expressly  declares  that  section  1283  of  the  General  Statutes 
of  Kansas,  which  required  foreign  corporations  engaged  in  inter- 
state commerce,  as  a  condition  precedent  to  doing  business  in  the 
state,  to  obtain  a  license,  was  invalid  under  the  commerce  clause 
of  the  Constitution. 

This  court  is  concluded  by  these  decisions,  and  hence  must 
[2]  declare  section  165,  supra,  in  so  far  as  it  applies  to  foreign 
corporations  seeking  to  engage  in  interstate  commerce  in  this 
state,  inoperative  and  void. 

Some  effort  was  made  by  counsel  for  appellant  to  maintain  the 
contention  that  in  each  of  the  cases  cited  the  question  involved 
was  whether  the  corporations  which  were  already  doing  busi- 
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ness  in  a  state  should  be  excluded  therefrom;  whereas  in  this 
case  the  question  is  whether  a  corporation  shall  be  permitted  to 
come  into  this  state  to  engage  in  business.  A  reading  of  these 
cases,  however,  leads  to  the  conclusion  that  this  difference  in  the 
situation  of  the  parties  cannot  affect  the  result. 
The  judgment  is  affirmed. 

Affirm4*d 

Mb.  Justice  Holloway  and  Mb.  Justice  Sanneb  concur. 


RAICHE,  Respondent,  v.  MORRISON,  Appellant. 

(No.  3,213.) 
(Submitted  Febniary  17,   1913.    Decided   Mareh   19^  1913.) 

[130  Pac.  10T4.] 

Contracts  — Breach  — Nominal  Damages  — Options  — Theory  of 
Case. 

Options — Effect  of  Acceptance. 

1.  An  option,  whether  based  upon  a  consideration  or  not,  ripens  into 
a  binding  contract  if  accepted  during  its  life  bj  the  promisee. 

Contracts — Breach — Plaintiff  Entitled  to  Nominal  Damages,  When. 

2.  Proof  of  the  breach  of  a  contract  is  proof  of  a  wrong  for  which 
the  injured  party  is  entitled  to  recover  nominal  damages. 

Appeal — Theory  of  Case. 

3.  The  theory  upon  which  a  case  was  tried  in  the  district  court  with 
the  acquiescence  of  the  parties  is  binding  upon  them  on  appeal;  hence, 
the  court  may  not  be  put  in  error  for  any  action  during  its  course, 
even  though  such  theory  was  wholly  erroneous,  unless  timely  objection 
was  made  thereto. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge* 

Action  by  J.  A.  Raiche  against  J.  R.  Morrison.  Judgment 
for  plaintiff.  Defendant  appeals  from  it  and  an  order  denying 
his  motion  for  a  new  trial.    Affirmed. 

Mr,  W.  S.  Towner,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 
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Mr.  W.  B.  Sands  submitted  a  brief  in  behalf  of  Respondent 
and  argued  the  cause  orally. 

ME.  CHIEF  JUSTICE  BEANTLT  delivered  the  opinion  of 
the  court. 

The  plaintiff  heretofore  brought  an  action  in  the  district  court 
of  Chouteau  county  to  recover  upon  the  same  cause  of  action 
alleged  in  the  complaint  herein.  The  court  sustained  a  general 
demurrer  to  the  complaint,  and  rendered  judgment  for  the  de- 
fendant for  his  costs.  On  appeal  to  this  court  this  judgment  was 
reversed.  {Raiche  v.  Morrison,  37  Mont.  244,  95  Pac.  1061.) 
When  the  cause  was  remanded  to  the  district  court,  the  plaintiff 
dismissed  it  and  brought  a  second  action  in  the  district  court 
of  Cascade  county,  where  the  defendant  now  resides.  The  de- 
fendant having  filed  his  answer,  a  trial  was  had  which  resulted 
in  a  verdict  and  judgment  for  the  plaintiff.  The  defendant  has 
appealed  from  the  judgment  and  an  order  denying  his  motion 
for  a  new  trial.  The  complaint  is  substantially  a  copy  of  that 
considered  on  the  former  appeal.  A  statement  of  the  allegations 
constituting  plaintiff's  cause  of  action  will  be  found  in  the  opin- 
ion thereon  delivered.     They  need  not  be  restated  here. 

In  his  answer  the  defendant  denied  that  the  contract  to  repur- 
chase the  stock  was  executed  and  delivered  to  plaintiff  in  con- 
sideration of  the  sale  to  him  of  the  stock  and  as  an  inducement 
to  the  purchase  as  alleged  in  the  complaint,  or  upon  any  con- 
sideration, or  that  plaintiff  had  suffered  any  damage  by  reason 
of  defendant's  failure  to  comply  with  the  terms  thereof.  Il6 
admitted  all  the  other  allegations  in  the  complaint.  The  conten- 
tion is  now  made  that  the  evidence  is  insufiScient  to  justify  the 
verdict.  On  the  former  appeal  the  contract  here  in  question  was 
classed  as  an  option  contract,  or  an  option,  and  we  think  this 
characterized  it  correctly.  Under  the  rule  applicable  to  such 
contracts,  when  the  option  to  buy  or  sell  is  based  upon  a  con- 
sideration moving  to  the  promisor,  the  promisee  has  the  exclu- 
sive right  to  sell  or  buy  during  the  time  specified  in  the  contract. 
He  may  or  may  not  exercise  his  option,  yet  the  contract  is 
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[1]  binding  upon  the  promisor.  If  not  based  upon  a  considera- 
tion, it  may  be  withdrawn  at  the  will  of  the  promisor ;  neverthe- 
less it  is  a  standing  offer  which  may  be  accepted  by  the  promisee 
at  any  time  during  its  life,  and  thus  become  a  contract  binding 
upon  both  parties.  {Ide  v.  Leiser,  10  Mont.  5,  24  Am.  St.  Rep. 
17,  24  Pac.  695,  and  cases  cited.)  If  we  regard  defendant's 
promise  either  as  based  upon  a  consideration — ^that  is,  made  as 
an  inducement  to  the  plaintiff  to  purchase  the  stock— -or  as  a 
continuing  offer  to  repurchase  made  without  any  consideration, 
it  became  binding  upon  him  when  the  plaintiff,  at  the  date  at 
which  the  option  was  to  expire,  accepted  it  and  tendered  the 
stock.  The  rule  thus  stated  was  distinctly  recognized  in  the 
decision  upon  the  former  appeal  holding  the  complaint  sufficient, 
as  is  made  clear  by  the  authorities  cited,  though,  perhaps,  more 
importance  was  attached  to  the  question  of  consideration  than 
the  allegations  in  the  pleading  required. 

This  brief  statement,  by  way  of  preliminary,  of  our  view  of 
the  rule  of  law  applicable,  clears  the  way  for  the  determination 
of  the  contentions  made  by  counsel  for  defendant.  He  insists 
that  the  evidence  is  insufficient  to  sustain  the  verdict,  (1)  in 
that  it  does  not  show  that  there  was  any  consideration  for  the 
option;  and  (2)  in  that  it  fails  to  show  that  plaintiff  suffered 
any  damage.  At  the  commencement  of  the  trial,  after  a  colloquy 
between  the  court  and  counsel,  it  was  determined  that,  in  view 
of  the  admissions  in  the  answer,  the  burden  of  proof  was  upon 
the  defendant  to  show  want  of  consideration.  Thereupon  coun- 
sel for  defendant  introduced  his  evidence,  which  consisted  of  the 
testimony  of  the  defendant  himself,  in  connection  with  the  option 
contract  and  a  receipt  for  the  purchase  price  of  the  stock,  intro- 
duced as  exhibits.  While  he  testified  that  the  option  was  not 
given  until  two  or  three  days  after  the  sale  and  was  the  result 
of  subsequent  negotiations  wholly  disconnected  with  the  sale,  it 
appears  that  the  receipt  and  option  both  bear  the  same  date,  viz., 
September  18,  1903,  the  day  upon  which  the  sale  was  made. 
This  fact  he  did  not  undertake  to  explain.  His  testimony  was 
in  several  respects  self -contradictory  and  confused.    The  plain- 
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tiff,  who  resides  in  the  state  of  Wisconsin,  was  not  present,  and 
his  testimony  was  not  introduced.  His  counsel,  called  in  re- 
buttal, testified  that  he  notified  the  defendant  of  the  plaintiff's 
acceptance  of  the  option,  and  that  in  an  interview  had  with  him 
a  short  time  afterward  the  defendant  admitted  that,  in  order 
to  induce  the  plaintiff  to  buy  the  stock  and  as  a  part  of  the 
consideration  for  the  purchase,  he  had  agreed  to  repurchase  it 
at  the  end  of  three  years  at  the  price  named  in  the  option,  and 
that  at  that  time  he  intended  to  make  his  promise  good,  but  had 
not  done  so  because  he  had  not  been  retained  as  manager  of  the 
corporation,  the  capacity  in  which  he  was  acting  at  that  time, 
as  he  then  expected.  Under  these  circumstances,  we  do  not 
think  that  we  ought  to  say  that  the  jury  arbitrarily  disregarded 
the  defendant's  testimony  as  unworthy  of  credit,  or  that  the  court 
erred  in  accepting  their  conclusion  in  overruling  the  motion  for 
a  new  trial.  {Whalen  v.  Harrison,  26  Mont.  316,  67  Pac.  934; 
State  V.  Willette,  46  Mont.  326,  127  Pac.  1013.) 

In  considering  this  feature  of  the  case,  we  have  proceeded  upon 
the  assumption  that  the  question  of  consideration  was  a  material 
issue,  requiring  the  introduction  of  evidence  and  a  finding  by  the 
jury  thereon.  Under  the  allegations  made  in  the  complaint  which 
were  admitted  in  the  answer,  this  was  not  necessary.  It  is  ad- 
mitted that  the  option  was  given  by  the  defendant,  and  that  it 
was  accepted  at  the  expiration  of  the  time  limit  named,  with 
a  tender  of  the  stock  by  the  plaintiff  which  was  refused  by  the 
defendant.  It  is  apparent,  therefore,  that  plaintiff  would  have 
been  entitled  to  a  judgment  on  the  pleadings  for  nominal  dam- 
[2]  ages;  for  proof  of  the  breach  of  a  contract  is  proof  of  a 
wrong  for  which  the  injured  party  is  entitled  to  recover  nominal 
damages.     (13  Cyc.  17.) 

No  evidence  was  introduced  by  either  party  as  to  the  value 
of  the  stock  at  the  time  the  plaintiff  accepted  the  option,  or  at 
any  time  before  or  after  that  time,  other  than  a  statement  made 
by  the  defendant  when  counsel  for  plaintiff  tendered  him  the 
stock  and  demanded  payment  of  the  purchase  price.  The  latter 
testified  that  the  defendant,  upon  refusing  to  accept  it,  said: 
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"You  can  just  as  well  keep  it  because  it  is  worthless.  It  makes 
no  difference  who  keeps  it,  whether  I  have  to  pay  for  it  or  not." 
Viewing  this  as  an  admission  against  interest,  it  was  some  evi- 
dence tending  to  show  that  the  stock  was  valueless.  We  shall 
not  stop  to  consider  whether  it  would  have  sustained  a  finding 
of  the  jury  that  the  stock  had  no  value.  The  court  and  counsel 
both  proceeded  upon  the  theory  that,  if  the  question  of  con- 
sideration should  be  resolved  in  favor  of  the  plaintiff,  he  would 
be  entitled  to  recover  the  full  amount  of  the  price  fixed  in  the 
option,  viz.,  $1,720.  In  other  words,  court  and  counsel  pro- 
ceeded upon  the  assumption  that  the  stock  was  valueless,  and 
that  plaintiff,  if  entitled  to  recover  at  all,  should  recover  the 
option  price.  Accordingly,  the  court  instructed  the  jury,  in 
substance,  without  objection  by  counsel  for  defendant,  that  if  at 
the  time  of  the  purchase  of  the  stock  by  plaintiff,  and  as  a  part 
of  the  transaction  and  as  an  inducement  to  lead  the  plaintiff  to 
make  the  purchase,  the  defendant  made  the  agreement  contained 
in  the  option  to  repurchase  within  three  years  at  the  price  of 
$1,720,  they  should  return  a  verdict  for  this  amount  in  favor  of 
the  plaintiff.  Let  it  be  conceded  that  this  theory  of  the  case 
[3]  was  wholly  erroneous;  nevertheless,  counsel  having  ac- 
cepted and  acted  upon  it  and  permitted  the  court  to  do  so  with- 
out objection,  he  cannot  now  complain  that  his  client  has 
suffered  prejudice.  A  party  cannot  be  permitted  to  assume  in 
this  court  a  position  different  from  that  assumed  in  the  trial 
court  in  order  to  predicate  error  upon  any  action  of  that  court 
during  the  course  of  a  trial  to  which  he  did  not  make  timely 
objection  in  that  court.  {Chiids  v.  Ptomey,  17  Mont.  502,  43 
Pac.  714 ;  Newell  v.  Nicholson,  17  Mont.  389,  43  Pac.  180 ;  Maul 
V.  Schultz,  19  Mont.  335,  48  Pac.  626;  Durfee  v.  Harper,  22 
Mont.  354,  56  Pac.  582 ;  Hendrickson  v.  Wallace,  29  Mont.  504, 
75  Pac.  355 ;  Dempster  v.  Oregon  S.  L,  By.  Co.,  37  Mont.  335, 
96  Pac.  717.) 

Counsel  has  devoted  much  space  in  his  brief  to  a  discussion 
of  the  measure  of  damages  which  he  insists  the  court  should  have 
given  to  the  jury.     We  agree  with  him  that  the  rule  prescribed 
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by  section  6D81  of  the  Bevised  Codes,  applied  in  Welch  v. 
NichoU,  41  Mont.  435,  110  Pac.  89,  should  have  been  followed 
in  this  case;  but  for  the  reason  already  stated  we  do  not  think 
counsel  is  now  in  position  to  allege  prejudice  because  the  court 
failed  to  do  so. 
The  judgment  and  order  are  affirmed. 

Affirmed. 

Mr.  Justice  Holloway  and  Mr.  Jxtstice  Sanner  concur. 


HERSEY,  Respondent,  v.  NEILSON  bt  al.,  Appellants. 

(No.  3,288.) 
(Submitted  February  18,  1913.    Decided  March  19,  1913.) 

[131    Pac.    30.] 

Counties — Not  MurUcipal  Corporations — Printing  Contracts — 
Statute — Constitutionality — Indirect  Taxation — Local  or  Spe- 
cial Laws — Regulation  of  Interstate  Commerce — Due  Process 
of  Law. 

Counties — Not  Municipal  Corporations. 

1.  Held,  that  oxdy  incorporated  cities  and  towns  are  municipal  cor- 
porations in  this  state,  and  that  therefore  counties  may  not  be  classed 
as  such. 

Same — Definition — ^Legislative  Control. 

2.  A  county  is  a  political  subdivision  of  the  state  for  governmental 
purposes;  as  such  they  are  subject  to  legislative  power,  except  in  so  far 
as  it  is  restricted  by  the  Constitution  in  express  terms  or  by  necessary 
implication. 

Same — Printing  Contracts — ^Limit  of  Powers. 

3.  Under  section  2870,  Bevised  Codes,  a  county  has  only  such  powers 
as  are  expressly  conferred  by  law  or  necessarily  implied  from  those 
expressed;  hence  a  board  of  commissioners — its  executive  body — whose 
authority  to  let  a  public  printing  contract  is  questioned,  must  justify 
its  action  by  reference  to  the  provisions  of  law  defining  and  limiting 
its  powers  in  this  respect. 

Same — Printing  Contracts — Manner  of  Letting. 

4.  The  manner  in  which  county  printing  contracts  shall  be  let  is  one 
of  legislative  or  governmental  poUcy,  with  which  courts  may  not 
interfere. 

Same — Constitutionality  of  Statute-— Due  Process  of  Law. 

5.  Held,  that  section  28^7,  Revised  Codes,  providing  that  county 
printing  must  be  done  within  the  state,  is  not  repugnant  to  eithgr  the 
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Fifth  or  Eonrteenth  Amendment  to  the  Constitution  of  the  United 
States,  relative  to  deprivation  of  property  without  due  process  of  law, 
or  to  section  3,  Article  III,  Montana  Constitution,  having  to  do  with 
the  inalienable  right  of  acquiring  property. 

Same — Statutes — Constitutionalitj — Record. 

6.  In  the  absence  of  a  showing  that  in  its  operation  section  2897, 
Bevised  Codes,  imposes  upon  the  taxpayers  a  burden  greater  t^Ein  they 
would  have  to  bear  if  outside  competition  were  permitted,  and  thus 
indirectly  operates  as  a  tax  upon  the  inhabitants  of  counties,  contrary 
to  section  4,  Article  XII,  of  the  Constitution,  its  constitutionality  in 
that  regard  will  not  be  determined. 

Same — Statute— Local  or  Special  Laws — Constitution. 

7.  Since  section  2897,  Bevised  Codes,  recjuiring  county  printing  to  be 
done  within  the  state,  applies  to  all  counties  and  to  au  county  printing 
contiaetSj  it  is  neither  a  local  nor  a  special  statute,  and  therefore  does 
not  do  violence  to  section  26,  Article  V,  of  the  state  Constitution  pro- 
hibiting the  enactment  of  either. 

Same — Constitution — Regulation  of  Interstate  Commerce. 

8.  Section  2897,  !^vised  Codes,  making  it  incumbent  upon  counties 
to  have  their  public  printing  done  within  the  state,  held,  not  a  regula- 
tion of  interstate  commerce  contrary  to  the  clause  in  section  8  of 
Article  I  of  the  federal  Constitution. 

Appeal  from  District  Court,  Hill  County;  J.  E.  Erickson, 
Judge  of  the  Eleventh  Judicial  District,  presiding. 

Action  by  P.  H.  Hersey  against  Ever  Neilson  and  others, 
county  commissioners,  and  J.  A.  Rose,  county  treasurer,  of  Hill 
county,  Montana.  Judgment  for  plaintiff  and  defend^ants  ap- 
peal.   Affirmed. 

Messrs,  Chinn,  Bosch  dt  EaJl,  and  Messrs.  W.  W.  Patterson, 
E.  8,  Kline,  and  Victor  B,  Origgs,  for  Appellants,  submitted  a 
Drief ;  Mr.  M.  S»  Ounn  argued  the  cause  orally. 

It  is  our  contention  that  a  county  is  a  municipal  corporation, 
having  governmental  and  proprietary  functions;  that  as  to  the 
former,  the  state's  control  is  supreme,  but  as  to  the  latter,  the 
state's  control  is  no  more  extensive  than  it  is  over  private 
corporations;  that  county  printing  is  a  matter  solely  of  local 
concern,^  and  comes  within  the  proprietary  functions  of  a  county, 
and  that  section  2897  is  an  unconstitutional  restriction  upon  the 
power  of  a  county  to  contract  as  to  its  local  affairs,  and  void.  In 
Independent  Pub.  Co.  v.  Lewis  and  Clark,  30  Mont.  83,  75  Pac. 
860,  this  court  said:  **It  [the  county]  is  quasi  corporate  in 
diaracter    •    •    •     ";  and  in  State  v.  Coad,  23  Mont.  131,  57 
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Pac.  1092,  it  was  held  that  as  a  county  derives  its  powers  from  the 
same  source  as  a  municipal  corporation,  it  comes  within  the  rules 
and  principles  of  law  applicable  to  such  corporation.  (See,  also, 
State  V.  Vamey  Electrical  Supply  Co,,  160  Ind.  338,  98  Am.  St. 
Rep.  325,  61  L.  R.  A.  154,  66  N.  E.  895 ;  People  v.  Hurlbut,  24 
Mich.  87.)  Furthermore,  section  30  of  Article  III  of  our  state 
Constitution  provides:  ''The  enumeration  in  this  Constitution  of 
certain  rights,  shall  not  be  construed  to  deny,  impair  or  disparage 
others  retained  by  the  people."  (See,  also,  1  Dillon  on 
Municipal  Corporations,  5th  ed.,  sec.  109;  Hunter  v.  Pittsburg, 
207  U.  S.  161,  52  L.  Ed.  151,  28  Sup.  Ct.  Rep.  40;  State  v. 
Barker,  116  Idaho,  96,  93  Am.  St.  Rep.  222,  57  L.  R.  A.  244,  89 
N.  W.  204.) 

County  printing  is  a  private,  and  not  a  governmental,  function. 
If  the  establishment,  maintenance  and  control  of  a  waterworks, 
gas  plant  and  fire  department  are  matters  of  local  concern  to 
towns  and  cities,  over  which  the  state  has  no  control,  as  held  in 
the  cases  infra,  it  must  follow  that  county  printing  is  a  matter 
of  local  concern  to  a  county  and  its  taxpayers,  and  that  the 
county's  control  over  it  cannot  be  interfered  with  by  the  state. 
{Helena  Cons.  Water  Co.  v.  Steele,  20  Mont.  1,  37  L.  R.  A.  412, 
49  Pac.  382 ;  People  v.  Common  Council  of  Detroit,  28  Mich.  228, 
15  Am.  Rep.  206 ;  Davidson  v.  Hine,  151  Mich.  294,  123  Am.  St. 
Rep.  267, 14  Ann.  Cas.  352, 15  L.  R.  A.,  n.  s.,  575, 115  N.  W.  246 ; 
City  of  South  Pasadena  v.  Pasadena  County  etc.  Co.,  152  Cal. 
579,  93  Pac.  490 ;  State  v.  Moores,  55  Neb.  480,  41  L.  R.  A.  624, 
76  N.  W.  175.) 

The  statute  violates  the  Fifth  and  Fourteenth  Amendments 
to  the  Constitution  of  the  United  States,  and  section  3  of  Article 
III  of  the  Constitution  of  the  state  of  Montana  {Van  Harliiv- 
gen  v.  Doyle,  134  Cal.  53,  54  L.  R.  A.  771,  66  Pac.  44;  People  v. 
Coler,  166  N.  Y.  1,  82  Am.  St.  Rep.  605,  52  L.  R.  A.  814,  59  N.  E. 
716 ;  Adams  v.  Brenan,  177  111.  194,  96  Am.  St.  Rep.  222,  42  L. 
R.  A.  718,  52  N.  E.  314 ;  Marshall  cfe  Bruce  Co.  v.  Nashville,  109 
Tenn.  495,  71  S.  W.  815) ;  for  it  is  well  settled  that  the  right  to 
contract  is  property  within  the  meaning  of  the  Fourteenth 
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Amendment  (AUgeyer  v.  Lauistana,  165  U.  S.  578,  41  L.  Ed. 
832,  17  Sup.  Ct.  Rep.  427,  and  Butchers'  etc.  Co.  v.  Crescent 
'City  etc.  Co.,  Ill  U.  S.  746,  28  L.  Ed.  585,  4  Sup.  Ct.  Rep.  652), 
and  a  county  conaes  within  the  protection  of  the  above  provisions 
of  these  constitutions.  (Dartmouth  College  v.  Woodward,  4 
Wheat.  (U.  S.)  694,  4  L.  Ed.  629;  Ex  parte  Case,  20  Idaho,  128, 
116  Pac.  1037;  Street  v.  Vamey  Electrical  Supply  Co.,  supra.) 

The  provision  of  section  2897  we  are  attacking  increases  the 
cost  of  printing  to  counties,  in  that  the  newspapers  to  which  the 
contracts  are  awarded  are  permitted  to  sublet  them  only  to  news- 
papers or  printing  establishments  within  the  state,  and  outside 
competition  is  thereby  eliminated,  and  it  is  manifest,  therefore, 
that  it  results  in  taking  a  portion  of  the  money  paid  by  the  tax- 
payer^ of  Hill  county  for  county  printing  which  might  be  saved, 
and  is,  in  effect,  taxing  the  county  inhabitants,  and  as  a  legis- 
lature cannot  do  indirectly  what  it  cannot  do  directly,  the  law 
is  in  flagrant  violation  of  section  4  of  Article  XII  of  the  state 
Constitution.  (People  v.  Coler,  supra;  Marshal  &  Bruce  Co.  v. 
l^ashviUe,  109  Tenn.  495,  71  S.  W.  815;  State  v.  Eldredge,  27 
Utah,  477,  76  Pac.  337.) 

If  the  legislature  has  power  to  require  counties  to  stipulate 
in  their  contracts  for  printing  that  the  contracts  shall  be  sublet 
only  to  newspapers  or  printing  establishments  within  the  state, 
then,  by  a  parity  of  reasoning,  the  legislature  has  power  to  re- 
strict counties  in  getting  any  of  their  supplies  to  such  classes  as 
it  may  please  the  whim  of  the  legislature  to  create.  If  there  is 
any  reason  underlying  this  law,  the  law  should  apply  to  all  con- 
tracts let  by  counties.  The  law,  as  it  stands,  is  special  and  not 
nniform  in  operation,  and  therefore  violative  of  section  26, 
Article  V,  of  the  state  Constitution.  (See  Van  Harlingen  v. 
Boyle,  134  Cal.  53,  54  L.  R.  A.  771,  66  Pac.  44 ;  Eden  v.  People, 
161  lU.  296,  52  Am.  St.  Rep.  365,  32  L.  R.  A.  659,  43  N.  E.  1108; 
State  V.  Trenton,  54  N.  J.  L.  444,  24  Atl.  478 ;  State  v.  Oantz, 
124  La.  535,  24  L.  R.  A.,  n.  s.,  1072,  50  South.  524 ;  Davies  v. 
Board  of  Supervisors,  89  Mick  295,  50  N.  W.  862 ;  Stratman  v. 
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Commonwealth,  137  Ky.  500,  136  Am.  St.  Rep.  299,  27  L.  E.  A., 
n.  s.,  949,  125  S.  W.  1094.) 

The  provision  of  section  2897,  in  preventing  counties  from 
having  their  printing  done  and  their  printing  supplies  furnished 
by  concerns  outside  of  the  state,  interferes  with,  interstate  com- 
merce. {People  ex  rel  Treat  v.  Coler,  166  N.  Y.  144,  59  N.  E. 
776 ;  People  v.  Buffalo  Fish  Co.,  164  N.  Y.  93,  79  Am.  St.  Rep. 
622,  52  L.  R.  A.  803,  58  N.  E.  34.)  The  law  is,  therefore,  in 
violation  of  section  8  of  Article  I  of  the  Constitution  of  the 
United  States,  which  provides:  "Congress  shall  have  power 
•    •    •    to  regulate  commerce  among  the  several  states." 

Mr,  C.  A.  SpavZding  submitted  a  brief  and  argued  the  cause 
orally  in  behalf  of  Respondent. 

The  argument  of  counsel  for  appellants  is  premised  upon  the 
erroneous  assumption  that  counties  are  municipal  corporations, 
and  as  such  fall  within  the  rule  announced  by  many  authorities 
that  in  some  matters  of  local  self-government  they  are  independ- 
ent of  state  control.  But  counties  in  Montana  are  mere  political 
subdivisions  of  the  state;  in  truth,  they  are  political  agencies 
of  the  state  by  means  of  which  the  policies  of  the  state  are  more 
effectively  carried  out  locally.  They  are  not  clothed  with  the 
right  to  make  laws  for  local  self-government,  nor  indeed  to  do 
aught  except  carry  out  the  will  of  the  state  as  expressed  in  the 
statutes  creating  them,  which  are  the  measure  of  their  powers. 
Municipalities,  on  the  contrary,  are  given  authority  to  make  laws 
to  effectuate  local  self-government ;  and  as  to  those  matters  re- 
garding which  such  municipalities  are  given  that  authority,  they 
act  in  a  private  and  proprietary  capacity,  and  hence  stand  in 
the  same  relation  to  the  law  as  private  corporations.  This  dis- 
tinction between  counties,  which,  at  the  most,  are  only  quasi 
corporations,  and  cities  which  are  municipal  corporations  proper, 
has  been  consistently  adhered  to,  and  pointed  out  in  decisions 
of  the  courts  not  only  of  this  jurisdiction,  but  in  practically 
every  other  jurisdiction  within  the  United  States,  and  by  the 
federal  courts  as  well.     {State  v.  Coad,  23  Mont.  131,  57  Pac. 
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1092;  Independent  Tub,  Co.  v.  Lewis  and  Clark  County,  30 
Mont.  83,  75  Pac.  860;  Morse  v.  Oranite  County,  44  Mont.  78, 
119  Pac.  286 ;  People  v.  Sacramento  County,  45  Cal.  692 ;  People 
V.  McFadden,  81  Cal.  489, 15  Am.  St.  Eep.  66,  22  Pac.  851 ;  Yarn- 
kiU  County  v.  Foster,  53  Or.  124,  99  Pac.  286 ;  Commissioners 
of  Hamilton  County  v.  Migkels,  7  Ohio  St.  109;  Board  of 
Commrs.  of  MorUezuma  Co.  v.  WKeeler,  39  Colo.  207,  89  Pac.  52 ; 
Frantz  v.  Autry,  18  Okl.  561,  91  Pac.  211 ;  Silver  v.  Board  of 
Commrs.  of  Clay  Co.,  76  Kan.  228,  91  Pac.  55;  Rogers  Loco- 
motive Machine  Works  v.  American  Emigrant  Co.,  164  U.  S.  559, 
41  L.  Ed.  552,  17  Sup.  Ct.  Rep.  188.) 

As  indicative  of  the  complete  control  possessed  by  the  state 
over  counties  as  political  subdivisions  thereof,  numerous  adjudi- 
cated cases  hold  that  even  the  revenues  of  a  county  are  wholly 
and  absolutely  under  legislative  control  (McSurely  v.  McGrew, 
140  Iowa,  163,  132  Am.  St.  Eep.  248,  118  N.  W.  415 ;  Raymond 
V.  Hartford  Fire  Ins.  Co.,  196  111.  329,  63  N.  E.  745),  where  the 
distinction  between  the  authority  possessed  by  a  state  over  the 
revenues  of  a  municipal  corporation  such  as  a  city  and  those  of 
a  county  is  clearly  indicated,  (See,  also,  Slutts  v.  Dana,  138 
Iowa,  244,  115  N.  W.  1115 ;  Swartz  v.  Lake  County  Commrs.,  158 
Ind.  141,  63  N.  E.  31.)  The  true  rule  being  tha.t  announced  by 
the  foregoing  authorities  and  it  being  well  settled  that  counties 
are  merely  governmental  agencies  for  carrying  out  the  policies 
of  the  state,  it  is  apparent  that  whatever  policy  the  state  de- 
clares, or  whatever  limitation  it  prescribes  as  a  condition  pre- 
cedent to  such  agents  carrying  on  its  business,  the  agent  is  bound 
by  and  must  conform  to. 

Appellants  do  not  indicate  in  their  brief  wherein  section  3, 
Article  III,  of  the  state  Constitution  relates  to  counties.  It  is 
true  the  courts  have  held  that  the  word  ''persons,'*  used  in  con- 
stitutional provisions,  is  comprehensive  enough  to  include  private 
corporations;  but  no  court  has  ever  held  that  the  word  "per- 
sons" so  used  is  applicable  to  governmental  agencies  of  the  state 
such  as  counties.  The  same  may  be  said  regarding  the  Fifth 
and  Fourteenth  Amendments  to  the  Constitution  of  the  United 
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States.  Those  amendments  relate  only  to  "persons"  as  defined 
by  the  courts,  and  not  to  political  subdivisions  of  the  state  such 
as  counties. 

Appellants  further  contend  that  said  section  2897  violates  sec- 
tion 4  of  Article  XII  of  the  state  Constitution,  which  prohibits 
the  legislative  assembly  from  levying  taxes  upon  the  inhabitants 
or  property  in  any  county,  city  or  town,  for  county,  town  or 
municipal  purposes.  Merely  providing  that  in  any  contract  let 
for  county  printing  the  commissioners  shall  require  any  sub- 
letting to  be  to  some  establishment  within  the  state  is  not  levy- 
ing a  tax ;  it  is  prescribing  the  manner  in  which  a  county  contract 
shall  be  sublet.  It  has  no  more  to  do  with  the  levy  of  taxes  than 
the  analogous  provision  of  the  statute  that  the  board  must  ad- 
vertise and  let  its  contracts  for  the  care  of  the  poor  of  the  county 
to  the  lowest  responsible  bidder.  All  of  the  cases  cited  by  ap- 
pellants under  this  subdivision  of  their  brief  are  not  in  point. 

Again,  it  is  contended  that  said  section  2897  violates  the  pro- 
visions of  section  26  of  Article  V  of  the  state  Constitution,  which 
prohibits  the  passing  of  local  or  special  laws  in  certain  enumer- 
ated cases.  The  claim  is  made  that  section  2897  falls  within 
the  purview  of  this  constitutional  provision,  in  that  it  assumes 
to  regulate  county  affairs.  The  answer  to  this  is  that  even  if 
it  does  regulate  county  affairs,  it  is  a  general  and  not  a  special 
law;  and  it  is  only  ''local  or  special  laws"  which  fall  within 
the  inhibition  of  this  section  of  the  Constitution.  Section  2897 
is  a  statute  applicable  to  all  the  counties  of  the  state ;  it  is  uni- 
form in  its  scope  and  operation,  and  is  in  no  sense  whatever  a 
local  or  special  law. 

Counsel  for  appellants  cite  but  two  cases  to  sustain  the  con- 
tention that  the  statute  violates  the  interstate  commerce  clause 
of  the  Constitution.  One  is  the  case  of  People  v.  Buffalo  Fish 
Co,,  164  N.  Y.  93,  79  Am.  St.  Eep.  622,  52  L.  R.  A.  803,  58  N.  E. 
34,  holding  that  the  state  cannot  lawfully  prescribe  that  one 
''being  possessed"  of  certain  kinds  of  fish  at  a  certain  season 
of  the  year  is  guilty  of  a  public  offense,  when,  as  a  fact,  such 
fish  were  shipped  into  the  state  from  another  jurisdiction.     This 
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would  seem  to  have  very  little  to  do  with  the  principle  under 
discussion.  The  second  case  is  that  of  People  ex  rel.  Treat  v. 
Coler,  166  N.  Y.  144,  59  N.  E.  776,  holding  that  a  statute  im- 
posing upon  a  municipal  corporation  the  restriction  that  it 
should  purchase  no  dressed  or  carved  stone  unless  the  work  done 
thereon  was  performed  within  the  state  is  invalid.  This  latter 
case  is  easily  distinguishable  from  the  case  at  bar.  There  the 
restriction  was  sought  to  be  imposed  upon  a  municipal  corpora- 
tion, which,  under  well-established  principles,  stands  in  a  rela- 
tion to  the  law  wholly  different  from  that  of  a  county,  as  the 
many  authorities  heretofore  cited  demonstrate.  The  only  rea- 
son why  section  2897  could  be  said  to  violate  the  interstate  com- 
merce clause  of  the  federal  Constitution  is  that  it  denies  to 
citizens  of  other  states  the  right  to  contract  for  county  printing 
within  this  state.  But  the  same  question  was  raised  in  the  case 
of  Atkin  V.  Kansas,  191  U.  S.  207,  48  L.  Ed.  148,  24  Sup.  Ct. 
Rep.  124,  and  answered  adversely  to  plaintiff  in  that  case.  Nor 
is  direct  authority  lacking  that  such  a  statute  as  section 
2897  does  not  violate  the  interstate  commerce  clause.  The  right 
of  the  state  to  require  the  printing  done  for  it  or  any  of  its 
municipal  subdivisions  to  be  done  within  the  state  cannot  admit 
of  doubt.  It  was  expressly  so  ruled  in  the  somewhat  recent  case 
of  In  re  OemmiU,  20  Idaho,  732,  Ann.  Cas.  1913A,  76,  119  Pac. 
298. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  March  8,  1912,  the  board  of  county  commissioners  of  Hill 
county,  Montana,  let  a  contract  to  B.  B.  Weldy,  proprietor  and 
publisher  of  the  "Chester  Signal,"  a  newspaper  which  had  been 
published  in  Hill  county  for  more  than  six  months  prior  thereto, 
to  do  the  county  printing,  including  the  furnishing  of  blanks, 
blank  books,  etc.  Thereafter  Weldy  sublet  to  the  Shaw-Borden 
Company,  of  Spokane,  Washington,  the  contract  to  furnish  all 
blank  record  books,  warrant  books,  certificate  books,  registers, 
and  bound  books  of  every  description  to  be  used  by  the  county. 
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This  action  was  commenced  by  a  resident  taxpayer  to  secure  an 
injunction  restraining  the  board  of  county  commissioners  from 
allowing  the  account  of  Weldy  for  supplies  furnished  through 
the  Shaw-Borden  Company,  or  from  directing  a  county  warrant 
to  be  issued  to  pay  for  such  supplies,  and  to  restrain  the  county 
treasurer  from  paying  for  such  supplies.  Upon  the  complaint 
a  temporary  injunction  was  issued.  The  defendants  demurred 
to  the  complaint  and  moved  to  dissolve  the  injunction.  The  de- 
murrer was  overruled,  and  the  motion  to  dissolve  denied.  De- 
fendants thereupon  stood  upon  their  demurrer,  suffered  judgment 
to  be  entered  against  them,  and  have  appealed. 

It  is  insisted  that  section  2897  of  the  Revised  Codes  is  uncon- 
stitutional, and  this  presents  the  only  question  for  our  determi- 
nation. After  providing  for  letting  public  printing  contracts, 
that  section  of  the  Codes  proceeds:  **A11  newspapers  which  may 
receive  any  contract  for  printing  under  this  Act  which  may  not 
be  able  to  execute  any  part  of  such  contract  shall  be  required 
to  sublet  such  contract  or  portion  of  contract  to  some  newspaper 
fir  printing  establishment  within  the  state,  which  may  be  com- 
petent to  execute  such  work.     •    •    •     " 

1.  In  their  brief  counsel  for  appellants  attack  the  statiite, 
and  say:  **It  is  our  contention  that  a  county  is  a  municipal 
[1]  corporation,  having  governmental  and  proprietary  func- 
tions; that  as  to  the  former  the  state's  control  is  supreme,  but 
as  to  the  latter  the  state's  control  is  no  more  extensive  than  it 
is  over  private  corporations;  that  county  printing  is  a  matter 
solely  of  local  concern,  and  comes  within  the  proprietary  func- 
tions of  a  county,  and  that  the  above  provision  of  section  2897 
is  an  unconstitutional  restriction  upon  the  power  of  a  county 
to  contract  as  to  its  local  affairs."  If  the  statement,  *'a  county 
is  a  municipal  corporation,  having  governmental  and  proprietary 
functions,"  is  true,  the  conclusion  announced  above  might  fol- 
low. But  we  are  not  able  to  agree  with  counsel  that  the  premise 
states  correctly  any  rule  of  law. 

The  word  ''municipal"  means  "pertaining  to  a  city  or  a 
community  within  a  state,  possessing  rights  of  self-government." 
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(Anderson's  Law  Dictionary.)  It  is  derived  from  the  Latin 
''munidpalis/'  which  in  its  origin  referred  to  a  town  possessing 
the  rights  of  Roman  citizenship  and  governed  by  its  own  laws ; 
in  other  words,  to  a  free  town.  (Webster's  International  Dic- 
tionary.) A  municipal  corporation  is  "a  public  corporation 
created  by  government  for  political  purposes  and  having  sub- 
ordinate and  local  powers  of  legislation."  (Bouvier's  Law  Dic- 
tionary.) Every  authority  on  municipal  law  makes  clear  the 
distinction  between  a  municipality  and  a  county,  as  the  word 
"county"  is  used  in  the  Constitution  and  statutes  of  this  state. 
In  1  Dillon  on  Municipal  Corporations,  fifth  edition,  section  32, 
the  author  says:  ''We  may  therefore  define  a  municipal  corpora- 
tion in  its  historical  and  strict  sense  to  be  the  incorporation  by  the 
authority  of  the  government  of  the  inhabitants  of  a  particular 
place  or  district,  and  authorizing  them  in  their  corporate  capa- 
city to  exercise  subordinate,  specified  powers  of  legislation  and 
regulation  with  respect  to  their  local  and  internal  concerns. 
This  power  of  local  government  is  the  distinctive  purpose  and 
the  distinguishing  feature  of  a  municipal  corporation  proper." 
And  again,  in  section  34:  ''All  corporations  intended  as  agencies 
in  the  administration  of  civil  government  are  public,  as  dis- 
tinguished from  private  corporations.  Thus  an  incorporated 
school  district,  or  county,  as  well  as  a  city,  is  a  public  corpora- 
tion ;  but  the  school  district  or  county,  properly  speaking,  is  not, 
while  the  city  is,  a  municipal  corporation." 

That  the  f  ramers  of  our  Constitution  did  not  intend  municipal 
corporations  to  include  counties  is  clear,  for  the  two  terms  are 
used  to  distinguish  different  organizations  (sec.  6,  Art.  XVI; 
sec.  4,  Art.  Xlli ;  People  v.  McFadden,  81  Cal.  489,  15  Am.  St. 
Bep.  66,  22  Pac.  851).  A  county  is  a  body  corporate  (sec.  2870, 
Rev.  Codes),  so,  likewise,  is  a  school  district  (section  848) ;  but 
neither  possesses  the  powers  of  local  legislation  and  control  which 
are  the  distinguishing  characteristics  of  a  municipal  corporation. 
(State  V.  Leflingwell,  54  Mo.  458 ;  State  v.  Barker,  116  Iowa,  96, 
93  Am.  St.  Rep.  222,  57  L.  R.  A.  244,  89  N.  W.  204  j  Memphis  T. 
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Co.  V.  Board  of  St.  Francis  Levee  Disi.,  69  Ark.  284,  62  S.  W. 
902.) 

Because  of  its  autonomous  character — its  enjoyment  of  a  large 
measure  of  organic  independence — ^the  municipal  corporation  is 
relieved  to  a  considerable  extent  from  officious,  meddlesome  legis- 
lation which  seeks  to  interfere  with  its  private  or  proprietary 
functions.  The  theory  of  local  self-government  for  municipal 
corporations  is  firmly  established  in  this  state.  {Helena  Con. 
Water  Co.  v.  Steele,  20  Mont.  1,  37  L.  R.  A.  412,  49  Pac.  382 ; 
State  ex  rel.  Oerry  v.  Edwards,  42  Mont.  135,  Ann.  Cas.  1912A, 
1063,  32  L.  R.  A,  n.  s.,  1078,  111  Pac.  734.)  But  because  of  the 
difference  in  the  character  of  a  county  and  a  municipality,  the 
authorities  which  restrain  the  legislature  from  intermeddling 
with  the  private  affairs  of  the  municipal  corporation  are  not  in 
point  when  the  question  for  determination  is  the  right  of  the 
legislature  to  control  county  affairs. 

"It  is  well-established  law  that  a  county  is  an  involuntary  cor- 
poration for  governmental  purposes,  and  is  in  no  sense  a  busi- 
ness corporation ;  that  the  powers  and  obligations  of  the  county 
are  such  only  as  the  law  prescribes  or  as  arise  by  necessary 
implication  therefrom.  {Eikenberry  v.  Bazaar  Township,  22 
Kan.  556,  31  Am.  Rep.  198 ;  Commrs.  of  Marion  Co.  v.  Biggs,  24 
Kan.  255;  11  Cyc.  497;  7  Am.  &  Eng.  Ency.  of  Law,  947.) 
Cities,  however,  in  this  state  are  municipal  corporations,  and 
neither  their  powers  nor  obligations  are  so  restricted,  and  de- 
cisions as  to  their  liability  for  negligence  have  no  application 
here."     {Silver  v.  Board  of  Commrs.,  76  Kan.  228,  91  Pac.  55.) 

In  1  Dillon  on  Municipal  Corporations,  section  35,  the  author 
says:  *'With  scarcely  an  exception,  all  the  powers  and  functions 
of  the  county  organization  have  a  direct  and  exclusive  reference 
to  the  general  policy  of  the  state,  and  are,  in  fact,  but  a  branch 
of  the  general  administration  of  that  policy."  In  section  37 
of  the  same  work  the  distinction  between  municipal  corporations 
on  the  one  hand  and  political  or  civil  divisions  of  the  state 
created  for  administrative  purposes,  such  as  counties  and  school 
districts,  on  the  other,  is  made  clear,  (See,  also,  Shipley  v. 
Hacheiiey,  34  Or.  303,  55  Pac.  971.) 
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**  A  connty  is  one  of  the  civil  divisions  of  the  state  for  political 
and  judicial  purposes,  created  by  the  sovereign  power  of  the 
state  of  its  own  will,  without  the  consent  of  the  people  who  in- 
habit it.  (7  Am.  &  Eng.  Eney.  of  Law,  2d  ed.,  900.)  It  is 
quasi  corporate  in  character,  but  has  only  such  powers  as  are 
expressly  provided  by  law  or  are  necessarily  implied  by  those 
expressed."  (Independent  Pub.  Co.  v.  Leuns  &  Clark  County^ 
30  Mont.  83,  75  Pac.  860.) 

In  Board  of  Commissioners  v.  Watson,  7  Okl.  174,  54  Pac.  441, 
it  is  said:  ''A  county  is  but  a  subordinate,  political  subdivision 
of  sovereignty  created  for  governmental  purposes  and  for  greater 
convenience  in  carrying  on  the  public  affairs." 

**A  county  is  a  governmental  agency  or  political  subdivision 
of  the  state,  organized  for  purposes  of  exercising  some  functions 
of  the  state  government,  whereas  a  municipal  corporation  is  an 
incorporation  of  the  inhabitants  of  a  specified  region  for  pur- 
poses of  local  government."  {County  of  San  Mateo  v.  Cobum, 
130  Cal.  631,  63  Pac.  78.)- 

In  speaking  of  a  county,  the  supreme  court  of  Oregon,  in  Yam- 
hill  County  v.  Foster,  53  Or.  124,  99  Pac.  286,  said:  "It  is  merely 
a  political  agent  of  the  state  created  by  law  for  governmental 
purposes,  and  is  charged  with  the  performance  of  certain  duties 
for  and  on  behalf  of  the  state." 

**  Counties  are  not  in  any  respect  business  corporations  for 
private  purposes ;  nor  are  they  organized  exclusively  for  the  com- 
mon benefit  of  citizens  and  property  holders  within  their 
respective  limits.  They  are  of  a  purely  political  character,  con- 
stituting the  machinery  and  essential  agency  by  which  free  gov- 
ernments are  upheld,  and  through  which  for  the  most  part  their 
powers  are  exercised.  Their  functions  are  wholly  of  a  public 
nature.  Counties  are  subordinate  agencies  for  the  orderly  gov- 
ernment of  the  state  within  the  scope  of  their  authority;  hence 
they  are  subject  to  the  control  and  direction  of  the  legislature 
in  which  chiefly  the  sovereignty  of  the  state  is  represented  and 
exercised."  (11  Cyc.  341.)  In  State  v.  Board  of  Commissioners, 
170  Ind.  595,  85  N.  E.  513,  it  is  said:  "A  county  is  an  involun- 
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tary  corporation,  organized  as  a  political  subdivision  of  the  state 
by  the  legislature,  the  sovereign  power,  solely  for  governmental 
purposes.  Such  subdivisions  are  instrumentalities  of  govern- 
ment, and  exercise  the  powers  delegated  by  the  state,  and  act  for 
the  state."  In  speaking  upon  the  same  subject,  and  to  the  ex- 
tent of  the  state 's  control  over  a  county,  the  supreme  court  of  the 
United  States,  in  Rogers  Locomotive  Machine  Works  v.  Ameri- 
can Emigram^t  Co,,  164  U.  S.  559,  41  L.  Ed.  552, 17  Sup.  Ct.  Rep. 
188,  said :  **The  county  of  Calhoun  is  a  mere  political  subdivision 
of  the  state,  created  for  the  state's  convenience,  and  to  aid  in 
carrying  out,  within  a  limited  territory,  the  policy  of  the  state. 
Its  local  government  can  have  no  will  contrary  to  the  will  of  the 
state,  and  it  is  subject  to  the  paramount  authority  of  the  state, 
in  respect  as  well  of  its  acts  as  of  its  property  and  revenue  held 
for  public  purposes.  The  state  made  it,  and  could,  in  its  discre- 
tion, unmake  it,  and  administer  such  property  and  revenue 
through  other  instrumentalities." 

Since  the  enactment  of  Chapter  112,.  Laws  of  1911,  the  invol- 
untary character  of  counties  in  this  state  is  somewhat  modified, 
but  the  change  thus  wrought  in  the  method  of  creating  new 
[2]  counties  does  not  affect  their  status  as  political  subdivisions 
of  the  state  for  governmental  purposes.  We  think  it  very  clear 
that  only  incorporated  cities  and  towns  are  municipal  corpora- 
tions in  this  state. 

Of  course,  the  authority  of  the  legislature  over  the  affairs  of 
the  county  is  not  plenary.  There  are  certain  restrictions  im- 
posed by  the  Constitution,  for  instance:  "The  legislative  as- 
sembly shall  not  levy  taxes  upon  the  inhabitants  or  property  of 
any  county."  (Sec.  4,  Article  XII.)  But  legislative  power 
over  counties  is  supreme,  except  in  so  far  as  it  is  restricted  by 
the  Constitution  in  express  terms  or  by  necessary  implication. 
(11  Cye.  343;  State  v.  McPadden,  23  Minn.  40;  Rogers  Locomo- 
tive Machine  Works  v.  American  Emigrant  Co,,  above.) 

In  speaking  of  counties  and  their  enforced  submission  to  legis- 
lative control  the  supreme  court  of  Colorado  said:  "They  are 
purely  auxiliaries  of  the  state,  and  to  the  general  statutes  of 
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the  state  they  owe  their  creation,  and  the  statutes  confer  upon 
them  all  the  powers  they  possess,  prescribe  the  duties  they  owe, 
and  impose  the  liabilities  to  which  they  are  subject."  {Board 
of  Commrs.  v.  Wheeler,  39  Colo.  207,  89  Pac.  50.) 

That  the  authority  of  the  board  of  county  commissioners  of 
[3]  Hill  county  to  let  a  contract  for  county  printing  must  be 
found  written  in  the  statutes,  or  necessarily  implied,  or  it  does 
not  exist,  is  well  understood.  {State  ex  rel.  Lambert  v.  Coad, 
23  Mont.  131,  57  Pac.  1092.)  In  Morse  v.  Oranite  County,  44 
Mont.  78,  119  Pac.  286,  this  court,  in  speaking  of  the  authority 
of  a  county,  said:  **Its  board  of  commissioners — its  executive 
body — is  a  body  of  limited  powers,  tind  must  in  every  instance 
justify  its  action  by  reference  to  the  provisions  of  law  defining 
and  limiting  these  powers."  Indeed,  the  Code  itself  (section 
2870)  declares  the  same  rule:  ''Every  county  is  a  body  politic 
and  corporate,  and  as  such  has  the  power  specified  in  this  Code, 
or  in  special  statutes,  and  such  powers  as  are  necessarily  im- 
plied from  those  expressed."  Under  the  doctrine  of  the  maxim, 
"Expressio  unitis  exclusio  alterius,''  the  county  does  not  have 
any  powers  other  than  those  indicated  in  section  2870  above. 
The  legislature  in  its  wisdom  has  seen  fit  to  prescribe  the  condi- 
tions upon  which  its  agents — the  counties — ^may  conduct  county 
business,  and  in  the  absence  of  constitutional  restriction  the  au- 
thority to  do  so  cannot  be  doubted. 

In  determining  that  the  legislature  has  power  to  control  the 
manner  in  which  county  road  work  shall  be  done  the  supreme 
court  of  North  Carolina  said:  ''Counties  are  but  agencies  of  the 
state  government.  They  can  be  created,  changed,  or  abolished 
at  the  legislative  will.  •  •  •  They  are  subject  to  legislative 
authority  which  can  direct  them  to  do  as  a  duty  all  such  matters 
as  they  can  empower  them  to  do."  {State  ex  rel.  Tate  v.  Cow- 
missioners  of  Haywood  County,  122  N.  C.  812,  30  S.  E.  352.  See, 
also,  Jones  v.  Commissioners,  137  N.  C.  579,  50  S.  E.  291.)  The 
[4]  manner  in  which  printing  contracts  shall  be  let  is  one  of 
legislative  or  governmental  policy,  a  question  with  which  the- 
eourts  have  nothing  to  do.  {State  v.  Livingston  Concrete  B,  (& 
F.  Mfg.  Co.,  34  Mont.  570,  9  Ann.  Cas.  204,  87  Pac.  980.) 

Hont.,  Vol,  47—10 
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2.  Again,  counsel  for  appellants  say:  **As  the  provision  of 
section  2897  under  consideration  bars  outside  competition,  it  pre- 
vents a  county  from  getting  the  best  work  possible,  and  requires 
it  to  pay  a  higher  price  for  its  printing  than  if  the  newspaper 
to  which  the  contract  is  awarded  were  permitted  to  sublet  it  to  a 
printing  establishment  outside  the  state.''  In  this  instance  the 
premise  is  correct,  but  the  conclusion  is  unwarranted.  There  is 
not  anything  before  us  to  indicate  that  the  cost  of  county  print- 
ing and  supplies  will  be  greater  or  the  quality  of  the  work 
poorer  by  reason  of  the  restriction  found  in  section  2897.  It  is 
admitted  that  there  are  many  printing  and  publishing  establish- 
ments within  this  state  fully  equipped  and  competent  to  supply 
any  of  the  matters  or  things  specified  in  Weldy's  contract  which 
he  himself  could  not  furnish;  and  for  aught  we  know  these 
Montana  concerns  may  be  willing  to  do  the  work  or  furnish  the 
supplies  as  cheaply  as  any  outside  concern.  In  the  absence  of 
any  showing  that  in  its  operation  section  2897  imposes  upon  the 
taxpayers  an  arbitrary  burden  greater  than  they  would  other- 
wise have  to  bear,  it  is  unnecessary  to  consider  the  effect  of  legis- 
lation which  takes  from  one  citizen  his  property  and  confers  it 
upon  another  to  swell  his  own  private  income. 

We  fail  to  see  wherein  the  statute  under  consideration  does 
[6]  violence  to  the  provisions  of  either  the  Fifth  or  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  or  section 
3  of  Article  III  of  our  own  state  Constitution. 

3.  Based  upon  the  assumption  that  by  reason  of  the  restriction 
in  section  2897  county  printing  costs  more  than  it  otherwise 
[6]  would,  counsel  for  appellants  argue  that  the  statute  oper- 
ates to  take  from  the  taxpayers  a  portion  of  the  public  moneys 
which  might  otherwise  be  saved,  and  thus  indirectly  operates  to 
tax  the  inhabitants  of  the  several  counties,  in  violation  of  the 
provisions  of  section  4,  Article  XII,  of  our  state  Constitution. 
It  is  unnecessary  to  consider  what  the  result  would  be  if  the  fact 
which  is  assumed  to  exist  had  any  real  existence.  Since  there 
is  not  anything  in  the  record  to  justify  the  assumption  made, 
it  is  idle  to  pursue  the  inquiry  further. 
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4.  Again,  it  is  insisted  that  the  provisions  of  section  26,  Article 
V,  of  our  state  Constitution,  are  violated  by  the  enactment  of 
[7]  this  statute,  in  that  section  2897  is  a  local  or  special  law 
regulating  county  affairs ;  and  authorities  are  cited  which  seem 
to  uphold  the  view  that  a  statute  of  this  character  is  not  general 
or  uniform  in  its  operation.  In  36  Cyc.  986,  the  terms  "local" 
and  ** special,"  as  applied  to  statutes,  are  defined  as  follows:  **A 
special  or  private  Act  is  a  statute  operating  only  on  particular 
persons  and  private  concerns."  *'A  local  Act  is  an  Act  appli- 
cable only  to  a  particular  part  of  the  legislative  jurisdiction." 
(See,  also,  26  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  532.)  These 
definitions  were  approved  by  this  court  in  State  ex  rel.  Oeiger  v. 
Lang,  43  Mont.  401,  117  Pac.  104,  and  we  think  they  are  correct. 
"When  we  consider  that  section  2897  is  state  wide  in  its  operation, 
it  cannot  be  classed  as  a  local  statute;  and,  since  it  applies  to 
all  county  printing  contracts,  it  is  not  special. 

5.  Finally,  it  is  insisted  that  the  section  under  consideration 
[8]  is  invalid  because,  by  preventing  outside  concerns  from 
bidding  upon  county  contracts  or  furnishing  the  counties  with 
necessary  supplies,  it  amounts  to  a  regulation  of  interstate  com- 
merce. Two  cases  are  cited:  People  v.  Buffalo  Fish  Co.,  164 
N.  Y.  93,  79  Am.  St.  Rep.  622,  52  L.  R.  A.  803,  58  N.  E.  34,  and 
People  ex  rel  Treat  v.  Coler,  166  N.  Y.  144,  59  N.  E.  776.  The 
first  is  clearly  not  authority  in  this  instance.  In  it  was  con- 
sidered* one  section  of  the  Fish  and  Game  Law  of  New  York, 
which  imposes  a  penalty  upon  anyone  who  has  in  his  possession 
certain  kinds  of  fish  during  certain  periods  of  the  year.  The 
Buffalo  Fish  Company  imported  from  Canada  fish  of  the  pro- 
scribed variety,  and  an  action  was  commenced  to  recover  the  pen- 
alty. It  was  held  that  in  so  far  as  the  statute  affected  the 
possession,  by  citizens  of  New  York,  of  fish  imported  from  a 
foreign  country,  it  operated  to  regulate  commerce  between  the 
United  States  and  a  foreign  country,  and  was  therefore  void. 
In  the  second  case  there  was  called  in  question  the  validity  of 
a  statute  of  New  York  which  provided  that  all  stone,  except  pav- 
ing blocks  and  crushed  stone,  used  in  state  or  municipal  works 
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within  the  state  of  New  York  or  which  was  to  be  worked,  dressed, 
or  carved  for  use,  must  be  worked,  di^essed,  or  carved  within 
the  boundaries  of  New  York  state.  By  a  divided  court  it  was 
held  that  the  citizens  of  other  states  having  cut  or  dressed  stone 
for  sale  had  a  right  to  compete  in  bidding  for  municipal  work 
in  New  York,  or  at  least  had  the  right  to  sell  their  products  to 
municipalities  in  New  York  state,  and  that  the  statute  in  ques- 
tion operated  as  a  regulation  of  interstate  commerce  and  was 
void.  Parker,  C.  J.,  presented  a  vigorous  dissenting  opinion,  the 
logic  of  which  commends  it  to  us. 

Of  course,  it  would  not  be  within  the  power  of  the  legislature 
of  this  state  to  say  to  an  individual  citizen,  ''You  cannot  have 
printing  or  bookbinding  done  unless  you  let  the  work  to  a  Mon- 
tana concern";  but,  as  Judge  Parker  points  out  in  his  dissenting 
opinion  above,  the  state  could  not  deny  to  a  citizen  the  right  to 
say,  **I  will  not  patronize  any  outside  concern  for  my  printing 
or  bookbinding,  "and,  if  an  individual  or  a  private  corporation 
in  this  state  should  insist  that  his  or  its  printing  be  done  by  a 
Montana  concern,  no  one  would  suggest  that  the  right  thus  as- 
serted could  not  be  insisted  upon.  As  we  have  already  deter- 
mined, a  county  is  but  an  agency  through  which  the  state 
transacts  a  portion  of  its  business.  The  state  speaks  through  its 
legislature,  and  in  our  opinion  has  the  same  right  that  any  indi- 
vidual citizen  has  to  declare  that  it  will  procure  its  supplies,  or 
have  the  supplies  for  one  of  its  constituent  parts  procured,  from 
a  Montana  concern. 

In  Tribune  Printing  d;  Binding  Co.  v.  Barnes,  7  N.  D.  591,  75 
N.  W.  904,  the  supreme  court  of  North  Dakota  had  for  considera- 
tion a  statute  which  provided:  **A11  county  printing  shall  be 
done  in  the  state,  and  if  practicable  in  the  county  ordering  the 
same."  In  construing  this  statute  the  court  used  the  following 
language :  "Again,  it  is  argued  that  if  section  1807,  supra,  is  con- 
strued to  prohibit  county  oflficiak  from  procuring  county  sup- 
plies or  printed  matter  from  those  who  manufacture  such 
supplies  at  places  without  the  state,  it  would  operate  to  violate 
section  8  of  Article  I  of  the  federal  Constitution  relating  to  com- 
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merce  among  the  states.  No  authority  is  cited  in  support  of  this 
contention  by  counsel,  and  we  are  unaware  of  the  existence  of 
any  such  authority.  Viewed  as  a  question  of  principle,  we  are 
nnable  to  see  why  the  state  is  forbidden  to  do  what  an  individual 
certainly  may  do  with  impunity,  viz.,  elect  from  whom  it  will 
purchase  supplies  needed  in  the  discharge  of  its  corporate  func- 
tions. If  such  election  may  lawfully  be  made,  it  certainly  is 
competent  for  the  state  to  direct  its  officials  by  a  mandatory  stat- 
ute to  procure  their  office  supplies  from  those  who  produce  the 
same  within  its  own  limits,  it  having  elected  to  purchase  none 
other,  either  for  the  use  of  the  state  as  such,  or  for  the  use  of 
subordinate  political  bodies  within  the  state."  In  considering 
this  same  objection  to  a  statute  similar  to  our  own,  the  supremo 
court  of  Idaho,  in  In  re  OemmUl,  20  Id'aho,  732,  Ann.  Cas.  1913A, 
76, 119  Pac.  298,  reached  the  conclusion  that  such  a  statute  does 
not  operate  to  regulate  or  restrict  interstate  commerce.  Whether 
the  legislation  under  consideration  is  wise  or  otherwise  is  not 
a  matter  of  concern  at  this  time,  but  that  in  the  absence  of  con- 
stitutional inhibition  the  legislature  may  impose  the  restriction 
found  in  section  2897  is  not  open  to  doubt.  Since  no  provision 
of  the  Constitution  has  been  called  to  our  attention  which  re- 
stricts the  legislature  in  its  control  over  county  affairs  in  the  re- 
spect mentioned  in  this  statute,  our  conclusion  is  that  the  section 
is  not  open  to  any  of  the  objections  urged  against  it. 
The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Sanneb  concur. 
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MILLER,  Respondent,  v.  MILLER  et  al.,  Appellants. 

(No.  3,231.) 
(aubmitted  March  18,  1913.     Decided  March  26,  1913.) 

[131  Pac.  23.] 

Justices '  Courts  —  Judgments  —  Presumptions  —  Jurisdictional 
Facts — Proof — Pleading  Judgment  as  ''Duly  Oiven  or  Made" 
^Burden  of  Proof — Adoption  of  Statutes  from  Other  State — 
Construction. 

JuBtices'     Courts — ^Judgment — Validitj — ^Proof     of     Jurisdictional     Facts 
Necessary — Presumptions. 

1.  In  an  action  to  quiet  title,  defendant  relied  upon  a  sheriff's  deed 
to  the  property  which  had  been  sold  on  execution  issued  under  a  judg- 
ment alleged  to  have  been  "duly  given  and  made"  in  a  justice's  court; 
the  docket  of  the  justice,  entries  in  which  are  made  prima  facte  evi* 
dence  of  the  facts  stated  therein  by  section  7071,  Revised  Codes,  having 
been  lost  and  proof  of  its  contents  found  not  available,  defendant 
introduced  an  abstract  of  the  judgment  filed  with  the  clerk  of  the 
district  court  pursuant  to  section  7057,  as  prima  facie  evidence  of  the 
validity  of  the  judgment.  Heldf  under  the  rule  that  justices'  courts 
being  courts  of  limited  jurisdiction,  the  legal  presumptions  which  may 
be  indulged  in  favor  of  judgments  of  courts  of  record  have  no  applica- 
tion to  them,  but  that  the  jurisdictional  facts  must  be  made  to  appear 
affirmatively,  and  the  abstract  not  being  made  evidence  of  any  fact 
by  statute,  defendant  failed  to  prove  the  validity  of  the  judgment. 

Statutes — Adoption  from  Other  States — Construction. 

2.  Adoption  of  a  statute  from  another  state  after  construction  by 
its  highest  court  carries  with  it  the  construction  thus  placed  upon  it. 

Judgments — Pleading — "Duly  Given  or  Made" — Burden  of  Proof. 

3.  While  under  section  6571,  Revised  Codes,  a  party  may  plead  a 
judgment  by  the  abbreviated  allegation  that  it  has  been  "duly  given 
or  made,"  he  is  not  thereby  relieved  of  the  burden  of  proving  juris- 
dictional facts  if  the  allegation  is  controverted. 

Appeal  from  District  Court,  Missoula  County;  F.  C.  Webster, 
Judge. 

Suit  by  John  S.  Miller  against  P.  L.  Miller  and  the  Chicago, 
Milwaukee  and  Puget  Sound  Railway  Company.  Judgment  for 
plaintiff  and  defendants  appeal.    Affirmed. 

Mr.  Harry  H.  Parsons,  and  Mr.  Henry  C.  Stiff,  for  Appellants, 
submitted  a  brief. 

In  behalf  of  Respondent,  Messrs.  H.  0.  &  8.  H,  Mclntire  sub- 
mitted a  brief ;  oral  argument  by  Mr.  8.  H,  Mclntire, 


47  Mont.]  Miller  v.  Miller  et  al.  ^  151 

ME.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  to  quiet  title  to  certain  real  estate  in 
Missoula  county.  The  complaint  is  brief  and  sets  forth  the  fact 
that  the  plaintiff  is  the  owner  of  the  land  (describing  it),  that 
each  of  the  defendants  claims  some  interest  adverse  to  the  plain- 
tiff, and  that  such  claims  are  without  foundation  or  right.  The 
defendant  Miller  by  separate  answer  admitted  that  the  plaintiff 
was  the  owner  in  fee  of  the  land  in  question  on  or  prior  to 
February  6,  1904.  He  then  alleged  that  in  December,  1903,  a 
judgment  was  duly  ** given  and  made"  in  the  court  of  the  justice 
of  the  peace  of  Hell  Qate  township,  Missoula  county,  in  favor 
of  H.  H.  Marsh  and  against  John  S.  Miller,  this  plaintiff;  that 
thereafter  an  abstract  of  the  judgment  was  filed  in  the  oflBce  of 
the  clerk  of  the  district  court  of  Missoula  county  and  the  judg- 
ment duly  docketed;  that  on  February  6,  1904,  execution  was 
issued  and  levied  upon  the  land  above  mentioned,  and  on  March 
1,  the  property  was  sold  at  sheriff's  sale  to  Marsh,  the  judgment 
creditor,  and  a  certificate  of  sale  issued  to  him;  that  the  prop- 
erty was  not  redeemed  from  the  sale,  and  after  the  lapse  of  more 
than  a  year  the  sheriff  executed  and  delivered  to  Marsh  a  deed 
for  the  property;  that  in  December,  1908,  Marsh  sold  and  con- 
veyed the  property  to  defendant  F.  L.  Miller,  and  thereafter 
defendant  Miller  sold  and  conveyed  to  the  defendant  railway 
company  a  strip  of  the  ground  for  right  of  way.  The  separate 
answer  of  the  railway  company  is  to  all  intents  and  purposes  the 
same  as  that  of  its  codefendant  Miller.  The  affirmative  allega- 
tions in  each  answer  were  put  in  issue  by  reply.  Upon  the  trial 
of  the  cause  the  district  court  ruled  that  the  defendants  had 
the  burden  of  proof,  and  this  ruling  was  accepted  without  ob- 
jection. Evidence  was  offered  from  which  it  appeared  that  the 
docket  of  the  justice  in  use  at  the  time  the  case  of  Marsh  v. 
Miller  was  in  court  had  been  lost  or  destroyed.  An  attempt  was 
made  to  prove  the  contents  in  so  far  as  they  related  to  the  case 
of  Marsh  v.  Miller,  but  without  success.  The  only  witness  called 
for  that  purpose  was  unable  to  remember  what  entries  appeared 
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in  the  docket.  Counsel  for  defendants  then  offered  in  evidence 
the  abstract  of  the  judgment  which  had  been  filed  in  the  office 
of  the  clerk  of  the  district  court,  and  certain  other  evidfence, 
and  rested.  The  trial  court  found  the  issues  for  the  plaintiff, 
and  judgment  was  rendered  and  entered.  It  is  from  that  judg- 
ment and  from  an  order  denying  them  a  new  trial  that  defend- 
ants appealed. 

In  their  brief  counsel  for  appellants  say:  "There  is  in  faet 
but  one  really  important  question  in  this  case,  and  that  is :  What 
[1]  effect  is  to  be  given  to  what  is  designated  as  'Defendants' 
Exhibit  A,'  being  the  'abstract  of  judgment,'  given  by  the  jus- 
tice of  the  peace  and  filed  in  the  office  of  the  clerk  of  the  distriat 
court?"  They  then  state  their  position  very  succinctly  as  fol- 
lows: "The  contention  of  counsel  for  appellants  was  and  is  that, 
as  the  abstract  of  judgment  was  in  conformity  with  the  provi- 
sions of  sections  7056  and  7057,  Revised  Codes  of  Montana,  it 
should  be  regarded  as  at  least  prima  facie  evidence  that  it  was 
predicated  upon  a  regular  and  valid  judgment ;  and  the  burden 
of  showing  the  contrary  falls  upon  the  party  who  brings  its  legal 
effect  into  question." 

Our  attention  is  directed  to  section  7071,  Revised  Codes,  and 
to  subdivisions  15  and  16  of  section  7962.  Section  7070  pro- 
vides that  every  justice  of  the  peace  must  keep  a  docket,  and 
specifies  in  detail  the  entries  which  must  be  made  in  any  given 
case.  Section  7071,  among  other  things,  provides:  "Such  entries 
in  a  justice's  docket,  or  a  transcript  thereof,  certified  by  the  jus- 
tice, or  his  successor  in  office,  are  prima  facie  evidence  of  the 
facts  so  stated."  While  it  is  admitted  that  the  abstract  men- 
tioned in  section  7056  is  not  a  transcript  of  the  justice's  docket, 
it  is  insisted  that  it  should  be  given  the  same  evidentiary  force 
and  effect ;  but  with  this  we  are  unable  to  agree.  It  is  only  by 
virtue  of  the  provisions  in  section  7071  above  that  the  entries  in 
the  justice's  docket,  or  a  transcript  thereof,  possess  evidentiary 
value  sufficient  to  make  out  a  prima  fade  case  of  the  facts  there 
recorded.  In  the  absence  of  that  statute  no  such  rule  of  evi- 
dence could  be  invoked.    But  there  is  reason  for  the  rule  as 
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applied  to  the  docket  entries;  for  if  the  docket  is  kept  as  re- 
quired by  section  7070,  it  contains  a  complete  history  of  the 
case,  and  this  fact  justifies  the  rule.  But  in  attempting  to  apply 
it  to  an  abstract  of  the  judgment  the  reason  for  the  rule  is  en- 
tirely wanting,  for  the  abstract  does  not  contain  anything  but 
the  bare  recital:  "Judgment  entered  for  plaintiff  (or  defend- 
ant) for  $ [stating  amount],  on  the day  of 

[stating  the  date]." 

But  counsel  for  appellants  invoke  the  presumptions  of  law 
found  in  subdivisions  15  and  16  of  section  7962,  as  follows: 
"  •  •  •  (15)  That  official  duty  has  been  regularly  per- 
formed. (16)  That  a  court  or  judge  acting  as  such,  whether  in 
this  state  or  any  other  state  or  country,  was  acting  in  the  lawful 
exercise  of  his  jurisdiction."  However  useful  these  rules,  or 
however  generously  their  language  may  be  construed,  they  can- 
not suffice  to  relieve  one  whose  asserted  claim  depends  upon  the 
validity  of  a  justice's  judgment  from  showing  affirmatively  that 
the  court  which  rendered  the  judgment  had  jurisdiction,  when 
the  allegation  that  the  judgment  was  duly  given  or  made  is  con- 
troverted. Justices'  courts  are  courts  of  limited  jurisdiction,  and 
no  presumption  in  favor  of  their  jurisdiction  is  to  be  indulged. 
In  Layton  v.  Trapp,  20  Mont.  453,  52  Pac.  208,  this  court  said : 
"The  justice's  court  is  a  court  of  inferior  jurisdiction,  and  there 
are  no  legal  presumptions  in  favor  of  its  jurisdiction.  Its  juris- 
diction must  affirmatively  appear  upon  the  face  of  the  record. 
Proper  proof  of  the  service  of  the  summons,  by  a  person  other 
than  an  officer,  is  a  condition  precedent  to  the  rendition  of  a 
judgment  by  default,  and  without  such  proof  the  court  has  no 
jurisdiction."  To  the  same  effect  are  State  ex  rd,  Keivyon  v. 
Laura^deau,  21  Mont.  216,  53  Pac.  536 ;  Oppenheimer  v.  Regan, 
32  Mont.  110,  79  Pac.  696 ;  State  ex  rel  Collier  v.  Houston,  36 
Mont.  178,  12  Ann.  Cas.  1027,  92  Pac.  476. 

Our  Code,  section  7962,  above,  was  evidently  copied  from  Cali- 
fornia, which  has  had  the  same  statute  in  force  there  since  1872 
at  least.  (2  Code  Civ.  Proc.  Cal.  1872,  sec.  1963.)  Many  years 
before  its  adoption  in  California  the  supreme  court  of  that  state 
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had  announced  the  doctrine  that  justices'  courts  are  courts  of 
limited  jurisdiction,  and  that  no  presumption  may  be  indulged 
in  favor  of  their  jurisdiction,  but  that  the  facts  showing  juris- 
diction must  appear  affirmatively  from  the  record.  Notwith- 
standing the  adoption  of  their  Code  containing  the  same 
presumptions  as  are  found  in  subdivisions  15  and  16  of  our  sec- 
tion 7962  above,  the  same  rules  have  been  reiterated  uniformly 
ever  since  their  adoption  of  the  Code  provision.  {Kifig  v.  Rand- 
lett,  33  Cal.  318 ;  Cardwell  v.  Sahichi,  59  Cal.  490 ;  Kane  v.  Des- 
moiid,  63  Cal.  464 ;  Keyhers  v.  McComb^r,  67  Cal.  395,  7  Pac. 
838;  Eltzroth  v.  Ryan,  89  Cal.  135,  26  Pac.  647.)  Since  the 
statute  had  been  construed  by  the  highest  court  of  the  state  from 
[2]  which  we  borrowed  it  at  the  time  of  its  adoption  here,  the 
rule  that  we  adopted  the  statute  as  thus  construed  applies  in 
this  instance.  {State  ex  reL  Dolenty  v.  District  Court,  42  Mont. 
170,  111  Pac.  731;  Deer  Lodge  County  v.  United  States  F,  dk 
O.  Co.,  42  Mont.  315,  Ann.  Cas.  1912A,  1010,  112  Pac.  1060; 
State  Savings  Bank  v.  Albertson,  39  Mont.  414,  102  Pac.  692.) 

But  aside  from  the  rules  of  law  enforced  by  the  courts  above, 
our  Codes  themselves  appear  to  reserve  the  final  word  upon  the 
subject.  Section  6571  relieves  a  party  pleading  a  judgment 
[3]  from  the  necessity  of  setting  forth  at  length  the  facts  con- 
ferring jurisdiction,  and  authorizes  him  to  make  the  bald  declara- 
tion that  the  judgment  was  **duly  given  or  made."  Acting 
upon  this  authority,  each  of  the  defendants  in  this  instance  con- 
tented himself  with  such  an  allegation.  The  section  above  then 
continues:  **If  such  allegation  be  controverted,  the  party  plead- 
ing must  establish  on  the  trial  the  facts  concerning  jurisdiction." 
By  reply  the  allegation  in  each  of  the  answers  that  the  judgment 
in  Marsh  v.  Miller  was  duly  given  and  made  was  controverted 
and  by  express  statutory  rule  the  burden  was  then  imposed  upon 
the  defendants,  claiming  under  the  Marsh  judgment,  to  establish 
on  the  trial  the  facts  which  showed  that  the  justice's  court  ren- 
dering that  judgment  had  jurisdiction.  This  they  failed  to  do. 
In  the  absence  of  a  statute  embodying  the  rule  announced  in  sec- 
tion 6571  above,  the  defendants  would  have  been  compelled  to 
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allege  and  prove  all  facts  necessary  to  show  jurisdiction  in  the 
justice  of  the  peace  court.  The  only  purpose  of  the  statute  is 
to  relieve  the  pleader  from  setting  forth  the  jurisdictional  facts 
{State  V.  Lagoni,  30  Mont.  472,  76  Pac.  1044 ;  Weller  v.  Dickin^ 
son,  93  Cal.  108,  28  Pac.  854) ;  but  it  does  not  operate  to  relieve 
him  of  the  necessity  of  proving  those  facts  if  his  abbreviated 
allegation  is  controverted.  On  the  contrary,  that  he  is  com- 
pelled to  assume  that  burden  the  statute  declares  in  unmistak- 
able terms. 

Since  defendants'  pretended  claims  depend  altogether  upon 
the  validity  of  the  justice's  judgment,  and  they  failed  to  show 
that  the  justice  of  the  peace  court  had  jurisdiction  of  the  case  of 
Marsh  v.  Miller,  they  failed  to  show  any  outstanding  claim  or 
title  in  either  of  them  adverse  to  the  plaintiff. 

The  judgment  and  order  of  the  district  court  are  afiSrmed. 

Affirmed. 

Mr.  Chibp  Justice  Bbantly  and  Mb.  Justice  Sanneb  concur. 


CITY  OF  BUTTE,  Appellant,  v.  GOODWIN  et  al.,  Responiv 

ents. 

(No.  3,230.) 
(Submitted  February  15,  1913.    Decided  March  26,  1913.) 

[134  Pac.  670.] 

Cities  and  Towns — Public  Funds — Duty  of  Treasurer — Interest 
on  Deposits — Failure  to  Pay  Over — Official  Bond — Nature  of 
Undertaking  —  Nonsuit  —  Statute  of  Limitations  —  Duty  of 
Court. 

City  Treasurer — Public  Funds — Interest  on  Deposits — Who  Entitled  Thereto. 

1.  A  city  treasurer  is,  as  to  the  public  funds  in  his  hands,  a  trustee 
for  the  benefit  of  the  city,  and  must  account  for  and  pay  over  any 
profits  derived  from  their  use. 

Appeal  and  Error — Nonsuit — Erroneous  Reason  for  Correct  Buling — Affirm- 
ance. 

2.  An  order  granting  a  nonsuit  will  be  affirmed  if  correct  in  result, 
fren  though  the  particular  reason  given  for  the  ruling  was  erroneous. 
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City  Treasurer — Failure  to  Pay  Over  Interest — Statute  of  Limitations. 

3.  Subdivision  1  of  section  6449,  barring  an  action  upon  a  liability 
created  by  statute  if  not  brought  within  two  years,  held,  not  to  apply 
to  an  action  against  a  city  treasurer  to  recover  interest  received  by  him 
on  deposits  of  city  funds  which  he  failed  to  turn  over  to  his  principal. 

Same — Statute  of  Limitations. 

4.  A  city  treasurer  who  failed  to  turn  over  interest  received  on  public 
funds  was  guilty  of  a  breach  of  his  implied  promise,  as  trustee  of  such 
funds,  to  do  so,  and  not  of  a  breach  of  a  contract  in  writing — ^his  offi- 
cial bond;  hence  an  action  to  recover  such  interest,  brought  more  than 
four  years  after  the  conclusion  of  the  treasurer's  term  of  office,  was 
barred  under  subdivision  3  of  section  6447,  Revised  Codes. 

Same — Official  Bond — Nature  of  Undertaking. 

5.  The  official  bond  of  a  city  treasurer  is  not  a  contract  in  the  strict 
sense  of  that  term,  but  rather  a  collateral  security  for  the  faithful  per> 
formance  of  official  duty. 

Statute  of  Limitations — Nonsuit — Duty  of  Court. 

6.  Where  upon  the  trial  of  a  cause  it  was  made  apparent  that  the 
action  was  barred  under  the  statute  of  limitations,  it  was  the  duty  of 
the  court  to  grant  ik  motion  tor  nonsuit. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge, 

Action  by  the  City  of  Butte  against  Phil.  C.  Goodwin  and  the 
sureties  on  his  bond  as  city  treasurer,  to  recover  interest  alleged 
to  have  been  received  by  him  on  public  funds  and  which  he  failed 
to  turn  over  to  the  city.  From  a  judgment  of  nonsuit,  plaintiff 
appeals.    AfiSrmed.    Mr.  Justice  Sanner  dissenting  in  part. 

Messrs.  H.  Lowndes  Maury,  John  A.  Smith,  and  N.  A,  Roter- 
ing,  for  Appellant,  submitted  a  brief  and  one  in  reply  to  that 
of  Respondents ;  Mr,  Maury  ar^ed  the  cause  orally. 

This  action  of  ours  is  based  directly  upon  the  common  law 
as  to  the  right  of  the  thing — ^the  equitable  principle  that  has 
been  grafted  in  and  become  a  part  of  that  common  law:  that 
all  profit  of  every  nature  made  by  a  trustee  on  trust  funds  is  the 
property  of  the  cestui  qu^  trust,  and  the  law  implies  a  promise 
that  he  will  pay  this  profit  to  his  cestui  que  tru^t.  This  is  the 
most  usual  form  of  implied  promise.  The  decisions  in  support 
of  our  contention  that  this  interest  belongs  to  the  city  of  Butte, 
so  far  as  we  have  been  able  to  find,  are  as  follows :  State  v.  McFet* 
ridge,  84  Wis.  473, 20  L.  R.  A.  223,  54  N.  W.  1,  998 ;  United  States 
V.  Moshy,  133  U.  S.  273,  33  L.  Ed.  625,  10  Sup.  Ct.  Rep.  327 ; 
Vansant  v.  State,  96  Md.  110,  53  Atl.  711;  Wilkes  Barre  v. 
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Bockafellow,  171  Pa.  177,  50  Am.  St.  Rep.  795,  30  L,  R.  A.  393, 
33  Atl.  269;  Chicago  v.  Gage,  95  111.  593,  35  Am.  Rep.  182; 
Hunt  V.  State,  124  Ind.  306,  24  N.  B.  887 ;  Eshelby  v.  Cincinnati 
Board  of  Education,  66  Ohio,  71,  63  N.  E.  586.  The  most  recent 
case  of  which  we  have  knowledge  is  Bhea  v.  Brewster,  130  Iowa, 
729,  8  Ann.  Cas.  389,  107  N.  W.  940.  Particularly  as  to  the  lia- 
bility of  the  bondsmen,  we  cite  the  court  to  State  v.  McFetridge, 
iupra,  and  Hunt  v.  Staie,  supra. 

As  to  the  question  of  the  statute  of  limitations :  The  court  held 
that  the  statute  applicable  was  the  one  barring,  ''Within  two 
years :  An  action  upon  a  liability  created  by  statute  other  than 
a  penalty  or  forfeiture."  (Rev.  Codes,  sec.  6449,  subd.  1.) 
There  is  not  any  statute  in  Montana  creating  this  particular 
liability.  Either  the  treasurer  is  liable  at  common  law  and  on 
the  equitable  principle  of  an  implied  promise  which  has  been 
BO  long  grafted  into  the  common  law  as  to  become  a  part  thereof, 
or  he  is  not  liable  at  all.  The  criminal  statutes  making  his  act 
felonious  in  nowise  prescribes  that  he  shall  repay  all  interest 
received  by  him  to  the  beneficiary,  and  furthermore,  the  legis- 
lature no  more  regulates  the  bonds  of  city  treasurers  than  it 
regulates  the  bonds  of  administrators  or  guardians,  or  the  bonds 
of  contractors  with  the  city.  It  leaves  such  matters  entirely 
to  city  councils,  and  they  prescribe  the  bonds  of  city  treasurers 
and  other  city  officials.  The  condition  of  the  bond  in  question 
is  not  within  the  provisions  of  section  384,  Revised  Codes,  which 
was  section  1057  of  the  Political  Code  mentioned  in  PhUipshurg 
V.  Degenkart,  30  Mont.  302.  It  may  be  true  that  much  of  this 
bond  was  copied  from  the  duties  of  city  treasurers  found  in  sec- 
tion 3257,  Revised  Codes,  discussed  as  section  4788,  Political 
Code,  in  the  Degenhart  Case;  but  there  are  many  conditions  left 
out  of  that  statute  and  in  this  bond.  In  truth,  this  bond  is  simply 
a  written  undertaking  on  the  part  of  Goodwin  and  the  sureties 
to  do  the  things  set  forth*  therein.  It  is  a  written  contract 
between  them  and  the  city  of  Butte, 

It  was  claimed  in  the  argument  in  the  court  below  that  sec- 
tions 393  and  394,  Revised  Codes,  made  this  a  statutory  bond. 
A  mere  reading  of  either, of  those  sections  convinces  at  a  glance 
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that  the  sole  object  of  those  statutes  and  the  only  construction 
to  which  their  language  is  open  is  to  render  easy  the  collection 
of  moneys  by  municipalities  and  the  state  where  there  have  been 
some  defects  in  form  of  statutory  bonds.  It  never  was  contem- 
plated that  the  remedy  of  suggesting  the  defect  in  the  com- 
plaint by  the  municipality  was  the  exclusive  remedy. 

There  is  nothing  in  the  statutes  of  Montana  barring  a  munici- 
pality from  bringing  suit  on  the  plain  terms  of  a  common-law 
written  undertaking,  or  an  undertaking  prescribed  by  its  ordi- 
nances. *'If  a  person  occupying  official  position  voluntarily 
gives  a  bond  providing  against  loss  by  reason  of  his  acts  as  to 
matters  concerning  which  there  is  no  statutory  provision,  such 
bond,  although  not  a  statutory  bond,  if  it  is  founded  on  a  suffi- 
cient consideration,  and  is  not  prohibited  by  statute,  nor  con- 
trary to  a  public  policy,  is  valid  and  binding  on  the  principal 
and  his  surety  as  a  voluntary  common-law  obligation."  (Brandt 
on  Suretyship  and  Guaranty,  3d  ed.,  par.  618,  and  cases  there 
cited.) 

This  suit  was  commenced  within  eight  years;  it  was  com- 
menced within  five  years.  This  is  an  action  on  a  written  obli- 
gation, but  were  there  no  written  obligation  at  all,  and  Ooodwin 
had  served  without  bond,  the  only  other  statute  which  could 
possibly  apply  would  be  the  first  subdivision  of  section  513,  as 
amended  by  the  Act  of  1903,  page  292,  to-wit:  **  Within  five 
years:  An  action  upon  a  contract,  account,  or  promise,  not 
founded  on  an  instrument  in  writing.*'  Not  only  in  this  in- 
stance do  we  have  the  promise  (which  the  law  implies  in  Good- 
win to  pay  this  interest  to  the  beneficiary),  but  we  have  his 
promise  which  he  gave  in  the  nature  of  his  oath  on  entrance 
into  office,  and  without  which  promise  he  could  not  have  en- 
tered upon  the  duties  of  his  office.  Even  if  there  were  a  stat- 
ute rendering  Goodwin  in  so  many  words  liable  civilly  for  this 
interest, — and  none  such  exists,  it  has  never  been  enacted, — ^yet 
that  would  not  bring  the  case  within  the  statute  held  by  the 
lower  court  to  be  a  bar,  for  if  the  court  finds  that  the  liability 
exists  at  commcn  law  as  the  decisions  hold,  then  the  liability 
existed  before  the  statute,  and  the  liability  would  not  be  created 


47  Mont.]         City  of  Butte  v.  Goodwin  et  al.  159 

by  such  statute, — ^it  would  merely  be  continued  by  such  statute. 
(Sec.  6215,  Bevised  Codes  1907.)  The  two  year  provision  ap- 
plies only  to  liabilities  created  by  statute.  Any  other  construc- 
tion would  lead  to  the  greatest  absurdities.  It  would  bring  all 
other  rights  protected  by  statute  in  Montana  within  subdivision 
1,  section  524,  though  there  might  be  other  limitations  provided 
for  such  other  actions. 

Messrs.  Kremer,  Sanders  cfe  Kremer,  for  Respondents,  sub- 
mitted a  brief ;  Mr.  Louis  P.  Sanders  argued  the  cause  orally. 

•  The  duration  of  the  liability  of  the  sureties  on  the  ofiScial  bond 
was  coextensive  with  Goodwin's  tenure  of  oflBce  and  ceased  when 
his  term  expired.  (Auliman  T.  M.  Co.  v.  Burcheit,  15  Okl.  490, 
83  Pac.  719.)  "An  official  bond,  though  it  is  in  one  sense  a  con- 
tract in  writing,  is  at  the  same  time  merely  a  security  for  the 
faithful  performance  by  the  officer  of  his  official  duties.  Where 
the  primary  obligation  of  the  officer  is  barred  or  in  any  legal  way 
extinguished,  the  sureties  are  relieved  in  like  manner  as  a  guar- 
antor upon  a  written  guaranty  to  answer  for  the  debt  of  another 
would  be  relieved,  where  the  primary  obligation  of  the  prin- 
cipal debtor  is  barred  or  extinguished,  notwithstanding  the 
written  contract."  {County  of  Sononia  v.  Hall,  132  Cal.  589, 
62  Pac.  257,  312,  65  Pac.  12,  459 ;  State  v.  Blake,  2  Ohio,  147 ; 
State  V.  ConuHiy,  18  Ohio,  234;  Stearns'  Law  of  Suretyship,  sec. 
95;  Brandt  on  Suretyship  and  Guaranty,  sec.  148;  Spokane 
County  V.  Prescott,  19  Wash.  418,  67  Am.  St.  Rep.  733,  53  Pac. 
661;  Board  etc.  v.  Hostetter,  6  Kan.  App.  286,  51  Pac.  62; 
Board  v.  Van  Slyck,  52  Kan.  622,  35  Pac.  299 ;  Ryv^  v.  Oruhle, 
31  Kan.  767,  3  Pac.  518.)  The  action  being  barred  as  to  (Jood- 
win  was  also  barred  as  to  Hinds  and  all  other  sureties. 

In  support  of  the  motion  of  the  respondents  for  a  nonsuit 
and  to  dismiss  said  action,  the  authorities  are  unanimous  that 
upon  the  evidence  the  case  was  barred  under  the  defense  pleaded 
in  the  answers.  The  cause  is  one  based  upon  a  liability  created 
by  statute  other  than  a  penalty  or  forfeiture,  and  hence  in- 
capable of  enforcement  by  suit  unless  brought  within  two  years. 
The  evidence  affirmatively  shows  that  the  bond  was  executed  to 
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cover  the  term  for  which  Goodwin  was  elected  beginning  on  the 
first  Monday  in  May,  1905,  and  ending  on  the  first  Monday  in 
May,  1907.  The  cause  of  action  arose  in  May,  1907,  at  the  very 
latest.  (Skagit  County  v.  A.  B,  Co.,  59  Wash.  1,  109  Pac.  197.) 
The  complaint  was  filed  May  27,  1911.  In  support  of  the  de- 
fense that  the  action  was  barred  under  subdivision  1,  section 
6449,  Revised  Codes,  the  following  authorities  are  submitted: 
Sonoua  County  v.  HM,  supra;  State  v.  Davis,  42  Or.  34,  71 
Pac.  68,  72  Pac.  317 ;  Ada  County  v.  Ellis,  5  Idaho,  333,  48  Pac. 
1072 ;  Canyon  County  v.  Ada  County,  5  Idaho,  686,  51  Pac.  748 ; 
Peoph  ex  rel.  Dunn  v.  Van  Ness,  76  Cal.  121,  18  Pac.  139^ 
Spokane  County  v.  Prescott,  19  Wash.  418,  67  Am.  St  Rep.  733, 
53  Pac.  661 ;  Davis  v.  Clark,  58  Kan.  454,  49  Pac.  665 ;  Board 
of  Commissioners  v.  Van  Slyck,  52  Kan.  622,  35  Pac.  299; 
Paige  v.  Carroll,  61  Cal.  211. 

It  is  urged  by  counsel  for  appellant  that  the  lower  court 
committed  error  in  holding  that  this  is  an  action  upon  a  lia- 
bility created  by  statute,  other  than  a  penalty  or  forfeiture, 
barred  unless  brought  within  two  years.  The  argument  of 
counsel  is  that  the  bond  sued  on  is  not  a  statutory  bond.  That 
it  is  an  official  bond  is  conceded,  and  that  it  is  therefore  a  statu- 
tory bond  is  made  clear  from  a  consideration  of  the  statutes  of 
Montana  and  the  decisions  bearing  upon  the  question.  (Rev. 
Codes,  sees.  3238,  384,  393.)  It  substantially  covers  the  require- 
ments set  forth  in  section  384.  It  expressly  provides  that  **if 
the  said  Phil.  C.  Goodwin  shall  well  and  truly  and  faithfully 
perform  all  the  duties  pertaining  to  the  said  office  and  required 
of  him  by  the  laws  and  ordinances  of  the  said  city,  e^c."  It 
proceeds  to  add  certain  matter  found  in  a  city  ordinance.  It, 
however,  does  provide  for  the  faithful  performance  of  official 
duty,  and  this  is  equivalent  to  a  recital  of  all  the  statutory  con- 
ditions that  are  provided  for,  and  is  as  binding  on  the  parties 
as  a  statutory  obligation  as  if  all  such  conditions  were  inserted. 
In  State  v.  Nevin,  19  Nev.  162,  3  Am.  St.  Rep.  873,  7  Pac.  650, 
it  is  held  that  where  a  bond  requires  faithful  performance  of 
official  duty,  it  is  as  binding  as  if  all  the  statutory  duties  of 
the  officer  were  inserted  therein.    And  so  is  the  bond  in  ques- 
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tion.  Oar  contention  is  made  clear  by  the  application  of 
the  provisions  of  section  393.  Under  it  every  liability  provided 
by  statute  would  be  enforced  by  the  court  and  the  bond  held 
to  be  a  statutory  bond.  If  these  consequences  do  not  necessarily 
follow  from  the  provisions  of  section  393,  then  this  section  is 
meaningless  and  emasculated.  We  assert  it  is  the  official  statu- 
tory bond  of  Goodwin  that  is  the  subject  of  action  and  that 
the  appellant  is  estopped  to  deny  that  it  is  just  such  a  bond. 
All  of  the  sections  of  the  Montana  Code  are  found  in  the  laws  of 
California.  The  construction  placed  upon  section  393  by  the 
supreme  court  of  California  has  been  adopted  by  this  court  in 
the  case  of  Deer  Lodge  County  v.  United  States  F,  O,  Co.,  42 
Mont.  315,  327,  Ann.  Cas.  1912A,  1010,  112  Pac.  1060.  This 
section  was  considered  in  the  case  of  Hubert  v.  Mendheim,  64 
Cal.  213,  30  Pac.  633,  where  an  official  bond  alleged  not  to 
contain  **the  substantial  matters  or  conditions  required  by  law,'' 
was  the  subject  of  inquiry,  and  a  conclusion  reached  favorable 
to  our  contention.  (See,  also.  People  v.  Huson,  78  Cal.  154, 
20  Pac.  369 ;  People  v.  Stacy,  74  Cal.  373,  16  Pac.  192 ;  Faurote 
V.  State,  110  Ind.  463,  11  N.  E.  474;  Ihrig  v.  Scott,  5  Wash.  584, 
32  Pac.  466;  State  ex  rel,  Mitchell  v.  Smith,  87  Miss.  551,  40 
South.  22 ;  Smith  v.  Taylor,  56  Ga.  292 ;  Yeakle  v.  Winters,  60 
Ind.  554.) 

The  bond  in  question  includes  the  substance  of  a  city  ordi- 
nance, but  even  if  this  were  treated  as  surplusage,  it  does  not 
destroy  the  character  of  the  bond  as  a  statutory  one.  In  the 
case  of  City  of  Milwaukee  v.  United  States  F.  &  O.  Co,,  144 
Wis.  603,  129  N.  W.  786,  the  bond  in  suit  simply  provided  that 
the  official  would  **well  and  faithfully  in  all  things  execute  and 
discbarge  the  duties  of"  his  office.  Therein,  it  was  argued  that 
as  the  bond  was  not  conditioned  as  the  statute  required,  it  was 
not  an  official  bond,  but  only  a  voluntary  bond.  The  same 
contention  is  made  herein.  It  was  held  that,  although  the  bond 
in  suit  differed  in  verbiage  from  the  bond  required  by  the 
statute,  nevertheless,  the  bond  covered  that  which  the  statute 
required,  the  surplusage  would  be  rejected  and  the  bond  sus- 
tained as  a  good   statutory  bond.    And  if  the  bond  in  suit  did 
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not  contain  any  of  the  conditions  set  forth  in  section  384,  but 
was  restricted  to  such  as  the  city  of  Butte  by  ordinance  provided, 
it  would  be  a  statutory  bond  nevertheless.  The  conditions 
passed  pursuant  to  ordinance  would  be  just  as  much  legislative 
as  the  provisions  of  section  384.  ''An  ordinance  passed  by  the 
common  council  is  a  species  of  legislation  as  much  as  an  Act 
passed  by  the  legislature,  though  the  body  passing  it  is  sub- 
ordinate in  its  character  and  created  by  the  legislature  itself.*' 
(Crichfield  v.  Bermudez  A.  P.  Co.,  174  111.  466,  42  L.  R.  A. 
347,  51  N.  E.  552.)  *'An  ordinance  is  in  the  nature  of  a  local 
statute."  {Evison  v.  Chicago  8.  dk  P.M.  &  0.  R.  Co.,  45  Minn. 
370,  11  L.  R.  A.  434,  48  N.  W.  6.)  If  the  bond  contained  no 
conditions  except  such  as  were  provided  by  ordinance,  it  would 
still,  in  its  nature,  be  a  statutory  bond,  existing  by  reason  of 
the  statutory  requirements  found  in  section  3238,  ^vised  Codes. 
{State  V.  Findley,  10  Ohio,  51;  State  v.  Smith,  8  Miss.  551,  40 
South.  22.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

From  the  first  Monday  in  May,  1905,  to  the  first  Monday  in 
May,  1907,  Phil.  C.  Goodwin  was  city  treasurer  of  the  city  of 
Butte,  and  during  that  period  it  is  claimed  that  he  had  on  de- 
posit with  a  bank  large  sums  of  public  funds  of  the  city,  upon 
which  the  bank  paid  him  interest  in  amounts  aggregating 
$4,243.39.  It  is  to  recover  this  money  that  this  suit  was  brought 
by  the  city  against  Goodwin  and  the  sureties  on  his  official  bond. 
It  is  alleged  that  notwithstanding  he  received  this  amount  of 
interest  upon  the  public  funds  belonging  to  the  city,  he  failed 
and  refused  to  account  for  or  pay  over  such  amount,  or  any  part 
thereof,  to  the  city  or  to  his  successor  in  office,  but  wrongfully 
converted  the  same  to  his  own  use.  By  separate  answer  Good- 
win denied  generally  all  the  wrongful  acts  charged  against 
him,  and  pleaded  the  bar  of  the  statute  of  limitations.  The 
sureties  joined  in  a  separate  answer  which,  to  all  intents  and 
purposes,  is  identical  with  the  answer  interposed  by  Goodwin. 
After  plaintiff  had  concluded  its  evidence  upon  the  trial  of 
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the  cause,  the  court  sustained  a  motion  by  defendants  for  a  non- 
suit, upon  the  ground  that  at  the  time  of  its  commencement  the 
plaintiff's  action  was  barred.  Judgment  was  rendered  and  en- 
tered in  favor  of  defendants,  and  it  is  from  that  judgment  that 
the  city  appealed. 

1.  That  it  was  the  duty  of  Goodwin  to  turn  over  to  the  city 
the  interest  earned  by  the  public  funds  of  the  city  while  in 
his  possession  is  not  controverted  by  his  counsel,  and  could  not 
be.  Whatever  may  be  the  rule  in  jurisdictions  where  the  city 
[1]  treasurer  is  an  insurer  of  the  public  funds,  in  this  state, 
where  that  doctrine  does  not  prevail  {City  of  Livingston  v. 
Woods,  20  Mont.  91,  49  Pac.  437),  he  is,  in  point  of  law,  a 
trustee  of  the  funds  for  the  use  of  the  city,  and  under  the  most 
elementary  rules  of  law  must  account  for  and  pay  over  any 
profits  derived  from  the  use  of  the  trust  fund.  {United  States 
V.  Mosby,  133  U.  S.  273,  33  L.  Ed.  625,  10  Sup.  Ct.  Rep.  327 ; 
State  V.  McFetridge,  84  Wis.  473,  20  L.  R.  A.  223,  54  N.  W.  1, 
998 ;  Rhea  v.  Brewster,  130  Iowa,  729,  8  Ann.  Cas.  389,  107  N. 
W.  940.) 

2.  The  statutes  of  limitation  pleaded,  and  relied  upon  by  de- 
fendants upon  the  motion  for  nonsuit,  are  subdivision  3  of  sec- 
tion 6447,  Revised  Codes,  which  provides  that  an  action  upon 
an  obligation  or  liability,  not  founded  upon  an  instrument  in 
writing,  other  than  a  contract,  must  be  commenced  within  three 
years;  and  subdivision  1  of  section  6449,  which  provides  that 
an  action  upon  a  liability  created  by  statute,  other  than  a  penalty 
or  forfeiture,  must  be  commenced  within  two  years. 

Goodwin's  term  of  oflBce  expired  and  he  was  relieved  by  his 
SQCcessor  on  the  first  Monday  in  May,  1907.  This  action  was 
not  commenced  until  May  27,  1911,  and  the  important  question 
for  determination  is:  Was  the  action  barred?  The  trial  court 
held  that  the  action  is  one  upon  a  liability  created  by  statute 
and  barred  within  two  years  by  the  provisions  of  subdivision  1 
of  section  6449  above.  However,  if  the  action  was  barred  by 
either  statute  relied  upon,  the  conclusion  of  the  trial  court 
will  be  sustained;  for  it  is  settled  in  this  state  that  if  a  party 
[2]    is  entitled  to  an  order^  the  action  of  the  court  in  granting 
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it  will  be  affirmed  even  though  the  particular  reason  given  for 
the  ruling  may  be  erroneous.  (Harrington  v.  Butte  etc.  Ry. 
Co,,  36  Mont.  478,  93  Pac.  640.)  '*If  the  court's  ruling  was 
correct,  it  is  immaterial  that  it  was  founded  upon  an  erroneous 
reason."  (Brown  v.  Daly,  33  Mont.  523,  84  Pac.  883.)  While 
cases  may  be  found  holding  that  an  action  of  this  character  is 
one  upon  a  liability  created  by  statute,  a  review  of  the  history 
[3]  of  the  origin  and  purpose  of  that  statute  (subd.  1,  see. 
6449  above)  will  demonstrate  at  once  that  it  was  never  intended 
to  apply  to  an  action  of  the  character  of  the  one  now  before  us. 
Since,  however,  the  discussion  of  the  question  is  not  of  any  par- 
ticular consequence  here,  we  content  ourselves  with  a  reference 
to  Kelly  on  Code  Statute  of  Limitations,  Chapter  XX,  for  the 
history  of  the  provision. 

We  agree  with  counsel  for  appellant  in  their  terse  statement 
of  the  character  of  Goodwin's  liability,  as  follows:  ** Twist  it  as 
one  may,  the  liability  finds  its  root  and  substance  in  the  implied 
promise,  the  equitable  promise  that  the  law  makes  for  a  trustee, 
whether  he  will  or  no,  to  answer  and  account  for,  and  pay  over 
to  his  beneficiary,  the  secret  profits  of  the  beneficiary's  money. 
The  law  says  a  man  is  not  permitted  to  assert  anywhere,  in 
any  court,  that  he  has  not  conscience  enough  to  make  such  a 
promise.  Equity  refuses  to  allow  a  man  to  so  abase  himself, 
and  this  proposition  of  equity  has  so  long  endured  that  even 
under  the  most  rigid  terms  of  the  common-law  procedure  the 
action  was  for  a  century,  at  common  law,  on  an  implied  assump- 
sit to  make  the  defendant  pay  over  to  the  plaintiff  that  which 
the  defendant  had  of  the  plaintiff,  and  which  in  equity  and  good 
conscience  should  be  restored."  And  again:  ''Either  the  treas- 
urer is  liable  at  common  law  and  on  the  equitable  principle  of 
an  implied  promise  which  has  been  so  long  grafted  into  the  com- 
mon law  as  to  become  a  part  thereof,  or  he  is  not  liable  at  all." 

In  Schaeffer  v.  Miller,  41  Mont.  417,  137  Am.  St.  Rep.  746,  109 
Pac.  970,  we  considered  the  character  of  such  a  liability  and  held 
that  it  arises  from  a  breach  of  an  obligation  or  legal  duty,  and 
that  an  action  upon  such  obligation  is  barred  by  the  provisions 
of  subdivision  3  of  section  6447,  unless  commenced  within  three 
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years  after  the  cause  of  action  accrues.  Notwithstanding  the 
clear  and  forceful  expression  of  the  rule  of  Goodwin's  liability 
by  counsel  for  the  city  as  set  forth  above,  they  insist  neverthe- 
less that  this  action  is  one  upon  a  contract,  obligation  or  lia- 
bility founded  upon  an  instrument  in  writing,  or,  in  other  words, 
that  it  is  an  action  for  the  breach  of  a  contract  in  writmg  and 
covered  by  the  eight-year  period  prescribed  in  section  6445.  If 
it  is  an  action  upon  the  bond  and  the  bond  is  a  contract,  then 
it  is  upon  an  express  promise,  and  if  upon  an  express  promise, 
it  could  not  be  upon  an  implied  one.  But  counsel  are  right 
in  their  statement  as  to  the  character  of  Goodwin's  liability. 
The  obligation  sued  on  is  not  founded  upon  any  instrument  in 
writing,  but  rests  altogether  upon  the  rule  of  law  which  makes 
the  promise  for  the  trustee  that  he  will  account  for  and  pay  over 
all  the  earnings  of  the  trust  fund  while  in  his  possession,  and 
the  cause  of  action  arises  upon  a  breach  of  the  duty  thus  im- 
posed hy  law.  If  this  action  is  based  upon  the  bond,  then  for 
every  violation  of  official  duty  which  amounts  to  a  breach  of  the 
obligation  of  the  officer's  bond  an  action  might  be  maintained  if 
brought  within  eight  years  after  the  cause  of  action  accrues; 
but  that  this  is  not  so  the  statute  itself  demonstrates.  If  a 
sheriff  willfully  permits  the  escape  of  a  prisoner  arrested  on 
civil  process,  his  act  would  constitute  a  breach  of  official  duty 
for  which  he  and  his  bondsmen  would  be  liable ;  but  the  action 
would  have  to  be  brought  within  one  year,  under  section  6450, 
notwithstanding  the  existence  of  the  bond.  So,  likewise,  if  such 
sheriff  should  collect  money  on  execution  and  wrongfully  fail 
to  pay  it  over  to  the  party  entitled,  this  would  constitute  a  breach 
of  duty  and  give  rise  to  an  action  against  him  and  his  bonds- 
men, but  such  action  would  have  to  be  commenced  within  three 
years,  under  subdivision  1  of  section  6447.  If  the  city  treas- 
urer wrongfully  seizes  the  property  of  A  for  taxes  when  none 
are  due,  such  an  act  would  give  rise  to  a  cause  of  action  in  favor 
of  A  and  against  the  treasurer  and  his  bondsmen  for  damages 
for  the  wrongful  seizure;  but  such  action  would  have  to  be 
brought  within  one  year  under  section  6450,  notwithstanding 
the  existence  of  the  treasurer's  official  bond.     So,  likewise,  if 
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the  city  treasurer  retains  interest  on  public  funds  and  fails  to 
[4]  turn  it  over  to  the  city,  he  is  guilty  of  a  breach  of  the 
obligation  of  his  official  bond,  but  this  is  so  only  because  he  is 
likewise  guilty  of  a  breach  of  his  implied  promise  to  pay  over 
such  interest.  It  is  this  breach  of  his  obligation  or  legal  duty 
which  gives  rise  to  a  cause  of  action,  and  such  action  must  be 
brought  within  three  years  after  the  cause  of  action  accrues, 
under  subdivision  3  of  section  6447  above.  (Schaeffer  v.  Miller, 
above.)  The  illustrations  might  be  multiplied  many  times,  but 
these  suffice  to  indicate  that  the  period  of  time  during  which 
an  action  may  be  brought  against  a  public  officer  depends  upon 
the  character  of  his  wrongful  act,  and  not  upon  the  fact  that 
he  has  given  a  bond  in  writing  for  the  faithful  performance  of 
official  duties.  The  duty  of  the  city  treasurer  to  pay  over  the 
interest  earned  on  the  city 's  funds  depended,  not  upon  his  bond, 
but  upon  his  im'plied  promise  to  do  that  which  in  equity  and 
good  conscience  he  ought  to  do.  The  duty  was  imposed  by  law 
and  was  not  affected  in  the  least  by  the  giving  of  the  bond. 
Goodwin 's  liability  would  have  been  precisely  the  same  if  he  had 
performed  the  services  without  any  official  bond,  or  if  he  had 
failed  to  sign  the  bond  which  he  did  give.  If  the  city  has  a 
cause  of  action  against  Goodwin,  it  arises  from  his  wrongful  act 
in  retaining  money  which  belonged  to  the  city — if  he  did  so — 
and  not  upon  the  violation  of  any  express  contract.  If  the  city 
treasurer  had  not  given  any  bond  at  all  but  had  performed  the 
duties  of  city  treasurer  and  had  received  the  interest  which  it  is 
alleged  he  did  receive,  his  duty  to  pay  it  over  to  the  city  would 
have  been  the  same ;  his  liability  for  failure  to  do  so  the  same ;  the 
city's  cause  of  action  just  the  same,  and  the  proof  necessary  to 
make  out  a  case  the  same  as  in  the  present  instance.  {Paige 
V.  Carroll,  61  Cal.  211 ;  Ryus  v.  Oruble,  31  Kan.  767,  3  Pac.  518 ; 
Spokane  County  v.  Prescott,  19  Wash.  418,  67  Am.  St.  Rep.  733, 
53  Pac.  661 ;  State  v.  Conway,  18  Ohio,  234.)  Goodwin's  failure 
to  sign  the  bond  would  not  have  vitiated  it  or  lessened  his  lia- 
bility, and  if  he  had  not  signed  the  bond,  there  cannot  be  any 
question  that  the  action  against  him  would  have  been  barred  in 
three  years,  and  if  barred  as  to  the  principal  it  would  have  been 
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barred  as  to  the  sureties,  notwithstanding  they  had  signed  the 
bond  {State  v.  Kelly,  32  Ohio  St.  421;  Ryus  v.  Gruhle,  above; 
State  V.  Conway,  above) ;  for  the  bond  is  not  a  contract  in  the 
strict  sense  of  the  term.  It  is  a  sort  of  vicarious  undertaking — 
[5]  a  collateral  security  for  the  faithful  performance  of  official 
duty.  {County  of  Sonoma  v.  Hall,  132  Cal.  589,  62  Pac.  257, 
312,  65  Pac.  12,  459 ;  Oregon  v.  Davis,  42  Or.  34,  71  Pac.  68,  72 
Pac.  317;  Walton  v.  United  States,  9  Wheat.  (U.  S.)  651,  6  L. 
Ed.  182.) 

Since  the  action  was  not  commenced  for  more  than  four  years 
after  the  conclusion  of  Goodwin's  term  of  office,  it  was  barred 
by  the  provisions  of  subdivision  3  of  section  6447. 

3.  In  view  of  what  we  have  said,  it  is  quite  immaterial  whether 
the  bond  in  question  is  strictly  a  statutory  bond.  It  was  Good- 
win's  official  bond,  is  so  designated  in  the  complaint,  and  the 
liability  of  his  sureties  is  not  extended  by  any  terms  found 
therein,  so  far  as  the  question  now  presented  upon  the  applica- 
tion of  the  statute  of  limitations  is  involved. 

4.  When  it  appeared  from  the  plaintiff's  evidence  that  its 
[6]  cause  of  action  was  barred,  it  became  the  duty  of  the  trial 
court  to  sustain  the  motion  of  these  defendants  for  a  nonsuit. 
{Chowen  v.  PJielps,  26  Mont.  524,  69  Pac.  54.) 

The  judgment  is  affirmed. 

Affirmed. 
Mb.  Chief  Justice  Brantly  concurs. 

Mb.  Justice  Sanner:  The  above  opinion  establishes  that  the 
suit  at  bar  is  not  upon  a  liability  created  by  statute ;  that  what- 
ever interest  Goodwin  may  have  collected  belonged  to  the  city; 
that  it  was  his  duty  to  pay  over  or  account  for  all  moneys  be- 
longing to  the  city,  whether  principal  or  interest ;  and  with  all 
of  this  I  agree.  But  I  cannot  assent  to  the  conclusion  that  this 
action  is  barred  because  "upon  an  obligation  or  liability,  not 
founded  upon  an  instrument  in  writing,  other  than  a  contract, 
account  or  promise."  (Subd.  3,  sec.  6447,  Rev.  Codes.)  It  is 
quite  true  that  in  Schaeffer  v.  Miller,  41  Mont.  417,  137  Am.  St. 
Bep.  746,  109  Pac.  770,  and  other  decisions  of  this  court  prior 
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thereto,  it  is  held  that  an  action  upon  a  constructive  promise 
which  has  no  foundation  other  than  equity  and  good  conscience, 
is  barred  by  the  above  statute,  on  the  theory  that  such  a  promise 
is  no  promise  but  a  pure  fiction  of  law;  hence,  if  the  language 
quoted  from  appellant's  brief  is  to  be  taken  as  grounding  its 
right  to  recover  on  such  a  promise  and  is  binding  on  this  court, 
the  conclusion  reached  in  the  opinion  is  inevitable.  As  I  under- 
stand the  position  of  appellant,  however,  it  is  that  this  action  is 
founded  upon  an  express  contract ;  that  lying  behind,  justifying 
and  furnishing  the  basis  for  the  express  contract  is  the  common- 
law  liability  upon  a  promise  to  be  implied  from  Goodwin's  ac- 
ceptance of  the  oflfic6,  and  which  equity  and  good  conscience  will 
not  permit  him  to  deny.  Whatever  be  the  correct  interpretation, 
I  do  not  feel  any  more  bound  by  the  reasons  of  counsel  than  the 
opinion  is  by  the  reasons  of  the  trial  court. 

It  is  required  by  the  ordinances  of  the  city  of  Butte  that  the 
treasurer  ^*  before  entering  upon  the  duties  of  his  oflBce,  shall  exe- 
cute a  bond  to  the  city  of  Butte,  with  good  and  sufficient  sure- 
ties," etc.  In  my  judgment,  there  is  here  furnished  sufficient 
consideration,  sufficient  explanation  and  sufficient  requirement 
for  the  signature  of  the  treasurer  as  it  appears  upon  the  instru- 
ment before  us ;  that  instrument  contains  the  express  stipulation 
on  the  part  of  Goodwin  and  his  sureties  that  he  shall  pay  over 
and  faithfully  account  for  all  moneys  coming  into  his  hands 
belonging  to  the  city;  if  he  has  not  done  this,  I  cannot  under- 
stand how  it  can  be  that  this  express  stipulation  has  not  been 
violated,  or  why  that  violation  is  not  the  basis  of  his  and  their 
liability. 

In  Schaeffer  v.  Miller  a  clear  distinction  is  made  between  those 
implied  promises  which  are  pure  fictions  of  law,  and  those  which 
arise  from  the  conduct  of  the  party  sought  to  be  charged.  In 
the  latter  instance  it  is  conceded  that  a  true  promise  exists. 
Now,  although  a  public  office  is  not  a  contract,  there  is,  I  think, 
a  true  promise  to  be  inferred  from  a  public  treasurer's  accept- 
ance of  office,  that  he  will  pay  over  and  faithfully  account  for 
all  public  moneys  that  may  come  into  his  hands  by  virtue  of  the 
office.     That  promise  I  conceive  Goodwin  to  have  made  apart 
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from  the  bond;  that  promise  was  formally  reiterated  in  set 
tenns  in  the  bond;  and  that  promise  applied  to  all  moneys  of 
the  city  coming  into  his  hands,  from  whatever  source  derived. 
Implication  may  be  necessary  to  the  conclusion  that  the  interest 
belonged  t6  the  city,  but  that  the  promise  of  Goodwin  to  pay 
over  and  faithfully  account  for  the  city's  money  is  a  pure  fiction 
of  law,  I  cannot  believe. 

Neither  can  I  see  any  convincing  reason  for  the  rule  an- 
nounced in  the  opinion,  in  the  fact  that  Goodwin's  duty  would 
have  been  the  same  if  he  had  not  signed  nor  given  any  bond; 
the  fact  remains  that  he  did  execute  and  give  it.  The  concept 
of  duty  is  undoubtedly  back  of  Goodwin's  liability,  as  it  may 
fairly  be  said  to  be  "the  root"  of  all  liability  whatsoever. 
Breach  of  duty  in  some  form  is  a  necessary  ingredient  in  every 
case;  but  that  does  not  alter  the  fact  that  when  the  duty  is 
formally  expressed  by  written  instrument,  causes  of  action  may 
be  and  often  are  founded,  within  the  meaning  of  the  statute  of 
limitation,  upon  the  instrument,  even  though  no  legal  neces- 
sity existed  for  the  execution  of  it. 

So,  I  think  the  judgment  is  erroneous,  even  under  the  hold- 
ing that  **an  official  bond  is  not  a  contract  in  the  strict  sense 
of  the  term,  but  a  sort  of  vicarious  undertaking — a  collateral 
security  for  the  faithful  performance  of  official  duty."  The 
effect  of  this  rule  is  to  gauge  the  liability  of  the  sureties  in  all 
cases  by  that  of  the  principal.  If  Goodwun  was  required  to  and 
did  execute  the  bond,  this  action,  as  I  see  it,  is  not  barred  as  to 
him.     If  his  liability  endures,  that  of  the  sureties  endures  also. 

Rehearing  denied  May  7,  1913. 
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PEEVISICH,  Eespondbnt,  v,  BUTTE  ELECTBIC  BAIL  WAT 

CO.,  Appeu^nt. 

(No.  3,214.) 
(Submitted  March  17,  1913.    Decided  March  28,  1913.) 

[131  Pae.  25.] 

Personal  Injuries — Carrier  and  Passenger — Street  Railroads — 
Crowded  Cars — Standing  on  Footboard — Not  Contributory 
Negligence  Per  Se  —  Burden  of  Proof  —  Pleadings — When 
Reply  Unnecessary — Immaterial  Variance — Verdict — When 
Contrary  to  Law — Excessive  Verdicts. 

Pergonal    Injuries — Street    Railroads — Pleadings — Replj — When    Unnecos- 
sary. 

1.  Where  the  complaint  in  an  action  by  a  passenger  against  a  street- 
car company  alleged,  inter  oZto,  that  a  telegraph  pole,  with  which  plain- 
tiff collided  while  riding  on  the  footboard  of  a  crowded  car,  had  been 
placed  within  a  distance  of  less  than  four  feet  from  the  track,  the  afSrm- 
ative  allegation  in  the  answer  that  such  pole  was  not  less  than  four 
feet  and  one  inch  away  from  the  track  did  not  constitute  new  matter 
but  was  the  equivalent  of  a  direct  denial,  requiring  no  reply. 

Same — Verdict  on  Conflicting  Evidence — Conclusiveness. 

2.  A  verdict  attacked  on  the  ground  of  insufficiency  of  the  evidence 
to  sustain  it  will  not  be  disturbed  on  appeal  where  the  evidence  is  con- 
flicting and  where  the  court,  after  consideration  of  a  motion  for  new 
trial,  stamped  the  finding  of  the  jury  with  its  approval  by  denying  the 
motion. 

Same — Pleading  and  Proof — Immaterial  Variance. 

3.  Between  an  allegation  in  the  complaint  that  the  telegraph  pole  with 
which  plaintiff  came  in  collision  while  standing  upon  the  footboard  of 
a  crowded  street-car  was  placed  at  a  distance  of  less  than  four  feet 
from  the  track,  and  evidence  that  it  was  within  dangerous  proximity 
to  the  track,  there  was  not  such  variance  as  to  preclude  recovery. 

Same — ^Verdict — When  Contrary  to  Law. 

4.  A  verdict  cannot  be  said  to  be  contrary  to  law,  unless  the  evidence 
is  such  that  the  jury  may  not  find  otherwise  than  in  accordance  with 
the  theory  of  the  instructions,  and  yet  have  ventured  to  do  so. 

Same — ^Crowded  Cars — Duty  of  Carrier  to  Warn  Passenger. 

5.  Where  a  telegraph  pole  is  in  such  dangerous  proximity  to  a  street- 
car track  as  to  constitute  it  a  menace  to  the  safety  of  a  passenger 
whom  the  company,  owing  to  want  of  space  inside,  permits  to  stand  on 
the  footboard,  the  moving  of  the  car  without  properly  warning  him  is 
culpable  negligence. 

Same — Negligence — Burden  of  Proof — Instructions — Proper  Refusal. 

d.'  The  burden  was  on  plaintiff  to  prove  that  his  injury  was  the  re- 
sult of  defendant's  failure  to  exercise  such  precautions  as  the  case  re- 
quired, including  omission  to  warn  him  of  the  dangerous  proximity  of 
telegraph  poles,  by  contact  with  one  of  which  he  was  brushed  from  the 
footboard  where  he  was  riding;  hence  an  instruction  requested  by  de- 
fendant which  in  effect  would  have  cast  such  burden  upon  it  was  prop- 
erly refused. 
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Same — Crowded  Cain — Passenger  Standing  on  Footboard  not  Contributory 
Negligence  Per  8e. 

7.  It  is  not  contributory  negligence  per  se  for  a  person  to  ride  upon 
a  crowded  car  or  upon  the  platform  or  footboard  thereof;  therefore 
an  instruction  that  if  plaintiff  knew  that  the  car  on  the  footboard  of 
which  he  was  riding  was  crowded  when  he  got  on,  he  assumed  the  risk 
of  beinff  struck  by  telegraph  poles  erected  alongside  the  track,  even 
though  he  knew  nothing  of  their  proximity  to  the  track,  was  properly 
refused;  whether  a  passenger  under  such  circumstances  should  be  held 
to  have  assumed  the  hazard  of  his  position  is  generally  a  question  of 
fact  for  the  jury,  and  not  one  of  law  for  the  court. 

Same — Excessive  Verdicta. 

8.  Verdict  for  $5,000  in  favor  of  plaintiff,  of  the  age  of  twenty-one 
years  at  the  time  of  the  accident  referred  to  in  the  paragraphs  aupra^ 
scaled  to  $2,500. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mc- 
Cleman,  Judge. 

Action  by  Luis  Previsich  against  the  Butte  Electric  Railway 
Company.  From  a  judgment  for  plaintiff,  and  an  order  deny- 
ing it  a  new  trial,  defendant  appeals.    Affirmed  on  condition. 

Messrs,  Oeorge  F.  Shelton,  Peter  Breen,  Fred  J.  Furman,  and 
A,  J.  Verheyen,  for  Appellant,  submitted  a  brief;  Mr.  Breen 
and  Mr.  Furman  argued  the  cause  orally. 

When  plaintiff  alleges  a  specific  ground  of  negligence  upon 
which  he  bases  his  right  of  recovery,  he  is  absolutely  bound  to 
maintain  that  ground,  or  he  must  fail  of  his  recovery.  {Pierce 
V.  Great  Falls  etc.  Co.,  22  Mont.  448,  56  Pac.  867 ;  Hoskins  v. 
Northern  Pacific  Ry.  Co.,  39  Mont.  394,  102  Pac.  988 ;  Thurman 
V.  Pittsburg  <fe  Mont.  C.  Co.,  41  Mont.  141,  108  Pac.  588 ;  Knuckey 
V.  Butte  Electric  Ry.  Co.,  41  Mont.  314,  109  Pac.  980.)  Acts  of 
negligence  proved  but  not  pleaded  are  not  within  the  issues,  and 
must  be  disregarded.  {Gregory  v.  Chicago  Ry.  Co.,  42  Mont.  551, 
113  Pac.  1123.) 

There  was  no  evidence  whatever  to  sustain  the  allegation  of 
the  plaintiff's  complaint  that  the  telegraph  or  telephone  pole 
against  which  he  struck  was  less  than  four  feet  from  the  track 
upon  which  the  car  was  being  operated.  The  verdict,  therefore, 
was  clearly  against  the  law,  as  laid  down  by  the  court ;  and,  inas- 
much as  the  plaintiff,  in  his  complaint,  particularly  specified, 
as  the  ground  of  negligence  upon  which  he  sought  to  recover, 
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the  fact  that  the  track  was  constructed  by  the  defendants  at  a 
distance  of  less  than  four  feet  from  the  poles  in  question,  there 
is  a  complete  failure  of  proof,  for  the  reason  that  there  is  no 
evidence  whatever  to  sustain  the  allegation.  {Murray  v.  Heime, 
17  Mont.  353,  42  Pac.  1057,  43  Pac.  714;  Allen  v.  Bear  Creek 
Coal  Co.  et  al,,  43  Mont.  269,  289,  115  Pac.  673,  and  cases  cited 
therein.)  It  was,  therefore,  error  for  the  court  to  go  outside  of 
the  record  and  of  the  specific  issues  presented  and  instruct  the 
jury  upon  abstract  principles  of  law  not  raised  by  the  pleadings 
nor  presented  in  the  case.  The  authorities  to  sustain  this  are 
numerous,  unanimous  and  controlling.  (Mitchell  v.  Henderson, 
37  Mont.  515,  97  Pac.  942 ;  Portland  First  Nat,  Bank  v.  Carroll, 
35  Mont.  302,  88  Pac.  1012 ;  Howie  v.  Calif omia  Brewery  Co., 
35  Mont.  264,  88  Pac.  1007 ;  Hoskins  v.  Northern  Pac.  Ry.  Co., 
39  Mont.  394,  102  Pac.  988,  at  page  990 ;  Forsell  v.  Pittsburg  & 
Mont.  C.  Co.,  38  Mont.  403,  100  Pac.  218 ;  Pierce  v.  Great  Falls 
etc.  Ry.  Co.,  22  Mont.  448,  56  Pac.  867.) 

Instruction  No.  12  refused  by  the  court,  as  well  as  instruction 
No.  13,  presents  clearly  for  the  determination  of  the  jury  and 
for  their  consideration  an  important  issue  in  the  case,  namely, 
whether  the  plaintiff  was  compelled  to  stand  on  the  side  board  of 
the  car  because  there  was  not  room  inside  of  the  car  for  him  to 
stand.  He  alleges  in  his  pleadings  that  such  was  the  fact.  He 
fails  to  establish  that  by  proof.  The  issue  presented  by  the 
denial  in  the  answer  made  it  incumbent  upon  him  to  establish 
these  facts  by  a  preponderance  of  the  evidence.  The  refusal  of 
the  court  to  so  instruct  the  jury  was  a  manifest  error,  because 
it  failed  to  give  to  the  jury  for  their  consideration  a  definite  and 
determinate  issue  for  them  to  decide,  under  the  pleadings  and 
the  testimony  presented  in  the  case.  (Buckley  v.  Silverberg,  113 
Cal.  673,  45  Pac.  804 ;  Fiore  v.  Ladd,  25  Or.  423,  36  Pac.  572 ; 
Stoll  V.  Loving,  120  Fed.  805;  38  Cyc.  1126,  1632.) 

Messrs.  William  and  Harry  Meyer,  for  Respondent,  submitted 
a  brief;  the  former  argued  the  cause  orally. 

Instruction  No.  12  tendered  by  appellant  was  properly  re- 
fused, because  it  instructed  the  jury,  in  effect,  that  it  was  negli- 
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genee  per  se  for  a  passenger  to  ride  on  the  side  board  of  a  car. 
This  is  not  the  law.  The  instruction  was  further  erroneous  be- 
cause it  eliminated  entirely  the  question  as  to  whether  or  not  the 
respondent  occupied  his  position  on  the  footboard  of  said  car, 
with  the  knowledge  and  consent  of  the  appellant.  This  question 
became  very  important.  (Kreimelmann  v.  Jourdan,  107  Mo. 
App.  64,  80  S.  W.  323.)  "It  is  evidence  of  negligence  on  the 
part  of  the  street  railway  company  to  carry  passengers  greatly 
in  excess  of  the  seating  capacity  of  its  trains  and  permitting 
them  to  stand  on  the  platform  and  steps  of  the  cars."  {Lobner 
V.  Metropolitan  St.  Ry,  Co,,  79  Kan.  811,  21  L.  R.  A.,  n.  s.,  972, 
101  Pac.  463.)  **It  is  not  contributory  negligence  per  se  to  ride 
on  a  crowded  car  or  the  platform  of  such  a  car.  •  •  •  One 
who  rides  on  a  crowded  car  assumes  the  inconvenience  resulting 
from  its  crowded  condition,  but  the  company  is  not,  for  that  rea- 
son, relieved  from  responsibility  of  using  due  care  for  the  safety 
of  the  passengers  invited  upon  the  car. "  {Lobner  v.  Metropolitan 
Street  Ry,  Co.,  supra;  see,  also.  Citizens^  St.  Ry.  Co.  v.  Hoff- 
bauer,  23  Ind.  App.  614,  56  N.  E.  54t;EUiot  v.  Newport  Street  Ry. 
Co.,  18  R.  I.  707,  23  L.  R.  A.  208,  28  Atl.  338,  31  Atl.  694 ;  Sey- 
mour V.  Citizens'  St.  Ry.  Co.,  114  Mo.  266,  21  S.  W.  739;  San 
Antonio  T.  Co.  v.  Bryant,  3  Tex.  Civ.  App.  437,  70  S.  W.  1017 ; 
Lehr  v.  Steinway  &  H.  P.  R.  Co.,  118  N.  Y.  556,  23  N.  E.  889; 
Dunham  v.  Public  Service  Corp.  of  New  Jersey,  76  N.  J.  L.  452, 
69  Atl.  1012.)  **If  a  passenger  is  permitted  to  enter  a  car  hav- 
ing no  vacant  place  except  on  the  platforms,  and  the  conductor 
accepts  his  fare,  he  is  justified  in  standing  on  the  platform,  if  he 
exercises  proper  care  in  doing  so;  and  by  receiving  him  the 
carrier  undertakes  and  gives  him  assurances  that  it  will  take 
care  of  him,  and  guard  him  against  accident,  as  far  as  the  cir- 
cumstances permit."  {McCaw  v.  Union  T.  Co.,  205  Pa.  271,  54 
Atl.  895 ;  Cattano  v.  Metropolitan  St.  Ry,  Co.,  173  N.  Y.  565,  66 
X.  E.  563;  Lynn  v.  Southern  Pac.  Ry.  Co.,  103  Cal.  7,  24  L.  R. 
A.  710,  36  Pac.  1018;  Topeka  City  Ry.  Co.  v.  Higgs,  38  Kan.  375, 
5  Am.  St.  Rep.  754,  16  Pac.  673 ;  Anderson  v.  City  etc.  Ry.  Co., 
42  Or.  505,  71  Pac.  660.) 


174  Pkevisich  v.  Buite  Electric  Ry.  Co.     [Mar.  T.  '13 

ME.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  for  damages  for  a  personal  injury  alleged  to  have  been 
suffered  by  plaintiff  while  a  passenger  upon  one  of  the  cars  of 
the  defendant  street  railway  company,  through  the  negligence 
of  its  agents  and  servants.  The  corporation  owns  and  operates 
a  railway,  the  lines  of  which  traverse  certain  streets  of  the  city 
of  Butte.  One  of  these  lines  extends  to  the  village  of  Meader- 
ville,  lying  to  the  northeast.  Miners  who  reside  in  Butte  and  are 
employed  in  the  mines  in  Meaderville  and  its  vicinity  commonly 
avail  themselves  of  this  line  in  going  to  and  returning  from  their 
work.  For  the  accommodation  of  such  as  work  at  night,  three 
cars  reach  and  leave  the  vicinity  of  the  mines  at  about  three 
o'clock  in  the  morning.  These  are  known  as  *'owl  cars."  Those 
in  use  at  the  time  of  the  accident  were  open  for  one-half  of  their 
length.  Along  the  sides  of  the  open  portions  extended  footboards 
for  the  use  of  passengers  in  entering  and  leaving  them.  The 
defendant  Wharton  is  the  manager  of  the  railway.  On  the 
morning  of  August  20,  1911,  the  plaintiff,  having  finished  his 
shift  in  the  Leonard  mine,  boarded  one  of  the  cars  (the  first 
one  leaving)  for  Butte  and  became  a  passenger  thereon.  The 
complaint  alleges,  in  substance,  that  the  defendants  negligently 
permitted  such  a  number  of  persons  to  become  passengers  on  this 
car  that  it  became  greatly  crowded ;  that  it  became  so  overloaded 
that  there  was  not  sufficient  room  inside  to  accommodate  all 
those  seeking  passage  thereon ;  that  for  this  reason  the  plaintiff 
was  compelled  to  stand  on  the  footboard,  and  did  so  with  the 
knowledge  and  consent  of  defendants ;  that  the  track  was  so  con- 
structed that  it  was  within  a  distance  of  less  than  four  feet  from 
a  line  of  telegraph  or  telephone  poles  situated  on  the  west  side 
thereof;  that,  notwithstanding  this  fact  and  the  fact  that  it 
was  dangerous  to  move  cars  along  the  track  while  passengers 
were  standing  on  the  footboards  the  defendants  negligently 
moved  the  car  upon  which  the  plaintiff  was  a  passenger;  that 
the  plaintiff  did  not  know  that  the  track  was  so  constructed  that 
the  car  would  pass  near  the  line  of  poles;  that,  while  plaintiff 
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was  riding  on  the  car,  defendants  allowed  it  to  become  so  crowded 
that  plaintiff,  being  forced  to  maintain  his  place  thereon  by 
holding  to  the  handhold  thereon  on  the  side  next  to  the  line  of 
poles,  was  struck  by  one  of  said  poles  and  hurled  to  the  ground  ; 
and  that  when  he  was  struck  he  was  in  such  a  position  that  he 
could  not  see  that  the  car  was  so  near  the  poles,  whereas  the 
defendants  knew,  or  in  the  exercise  of  ordinary  care  should  have 
known,  that  the  plaintiff  was  likely  to  be  injured  by  collision 
with  one  of  them.  The  injuries  suffered  by  the  plaintiff  are  de- 
scribed as  injuries  to  his  head,  right  eye,  right  shoulder,  and 
other  portions  of  his  body,  resulting  in  great  mental  and  physical 
pain  and  suffering  and  permanent  disability.  The  answer,  after 
putting  in  issue  the  charges  of  negligence,  alleges  affirmatively 
that  "the  shortest  distance  between  said  street-car  tracks  and 
said  poles  was  not  less  than  four  feet  and  one  inch  at  any  of 
the  times  mentioned  in  the  complaint,  and  that  the  plaintiff,  in 
the  position  which  he  occupied  on  the  said  car  in  question,  saw, 
or  could,  in  the  exercise  of  ordinary  care,  have  seen,  each  and 
every  one  of  the  poles  in  said  complaint  mentioned,  and  the  dis- 
tance of  its  position  from  the  said  street-car  track,  said  distance 
being,  as  aforesaid,  in  no  case  less  than  four  feet  and  one  inch." 
There  was  no  replication.  When  the  introduction  of  evidence 
by  plaintiff  was  completed,  the  court  sustained  a  motion  for  non- 
suit in  favor  of  defendant  Wharton  and  directed  judgment  to  be 
entered  in  his  favor.  A  like  motion  on  behalf  of  the  corpora- 
tion was  denied.  The  jiiry  returned  a  verdict  in  favor  of  plain- 
tiff for  $5,000.  From  the  judgment  entered  thereon,  and  from 
an  order  denying  its  motion  for  a  new  trial,  the  corporation  has 
appealed. 

1.  When  the  plaintiff  offered  evidence  to  sustain  the 
[1}  allegations  of  the  complaint,  objection  was  made  to  its 
introduction  on  the  ground  that  the  pleadings  did  not  present  a 
triable  issue  because  the  new  matter  alleged  in  the  answer,  stand- 
ing without  traverse  by  reply,  constituted  a  complete  defense 
to  the  action.  The  overruling  of  this  objection  is  assigned  as 
error,  and  the  contention  is  seriously  made  that  it  is  fatal  to  the 
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judgment  because  the  plaintiff,  by  his  admission  thus  made, 
established  the  existence  of  a  state  of  facts  which  precluded  a  re- 
covery. The  contention  is  without  merit.  The  allegation  in 
question,  quoted  in  the  statement,  following  the  denial  of  the 
charge  in  the  complaint  that  the  track  was  constructed  within 
a  distance  of  less  than  four  feet  from  the  line  of  poles,  and  that 
the  plaintiff  did  not  know  that  the  cars,  in  moving  along  the 
track,  would  come  in  such  close  proximity  to  them,  though 
aflSrmative  in  form,  is  nothing  more  than  a  second  traverse  of 
these  allegations.  It  is  what  may  be  termed  a  counter  averment, 
the  equivalent  of  a  direct  denial.  Proof  of  circumstances  tend- 
ing to  show  knowledge  by  the  plaintiff  of  the  dangerous  condi- 
tions, and  hence  that  he  was  open  to  the  imputation  of  negligence 
in  assuming  a  position  on  the  footboard,  would  have  been  ad- 
missible under  the  denial;  hence  aflSrmative  allegations  on  the 
subject  were  neither  necessary  nor  proper,  and  a  reply  to  them 
was  not  required.  (Mauldin  v.  Ball,  5  Mont.  96,  1  Pac.  409; 
National  Wall  Paper  Co,  v.  McPherson,  19  Mont.  355,  48  Pac. 
550;  Rand  v.  Butte  El  Ry,  Co,,  40  Mont.  398,  107  Pac.  87.) 

2.  It  is  argued  that  the  evidence  is  insufficient  to  sustain  the 
verdict:  (1)  In  that  it  fails  to  show  that  there  was  not  room 
inside  of  the  car  to  accommodate  the  plaintiff,  and  hence  that 
it  was  necessary  for  him  to  stand  upon  the  footboard;  (2)  in  that 
it  does  not  tend  to  show  that  the  line  of  poles  was  within  less 
than  four  feet  from  the  line  of  the  track;  and  (3)  in  that  it 
does  not  tend  to  show  that  the  plaintiflP  did  not  know,  or  could 
not  by  the  exercise  of  ordinary  care  have  ascertained,  this  fact. 
We  shall  not  undertake  to  set  out  in  detail  and  analyze  the  state- 
ments of  the  different  witnesses  with  a  view  to  reconcile  them. 
As  is  usual  in  such  cases,  these  statements  are  not  in  harmony 
upon  any  point  with  reference  to  which  the  defendant  makes  its 
contention.  The  testimony  shows  that  there  were  some  250  men 
coming  off  shift  and  making  ready  to  take  cars  into  Butte.  Of 
the  three  cars  about  due  to  leave,  only  one  had  arrived.  Each 
man  was  anxious  to  secure  passage  upon  it;  hence  there  was  a 
rush  both  for  seats  and  for  standing  room.     Plaintiff  was  amonsr 
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the  last  to  obtain  a  place,  and,  as  lie  testified,  all  the  seats,  as 
well  as  standing  room  inside,  had  then  been  taken.  He  obtained 
a  place  upon  the  footboard.  The  rest  of  it  was  quickly  filled 
by  those  that  followed.  These  crowded  him  so  that  he  was  com- 
pelled to  hold  onto  a  handhold  or  one  of  the  posts  supporting 
the  roof  in  order  to  retain  his  place.  While  the  car  was  lighted, 
he  could  not  see  because  of  the  darkness  outside,  and  the  crowd- 
ing of  the  men  who  were  standing  on  the  footboard,  and  not 
knowing  of  the  proximity  of  the  line  of  poles,  and  not  being 
warned  of  this  fact,  he  did  not  anticipate  danger  from  them.  He 
had  traveled  over  the  line  before,  but  had  on  such  occasions 
occupied  a  seat  inside  the  car  and  had  not  observed  conditions. 
There  was  evidence  that  all  of  the  poles  were  beyond  a  distance 
of  four  feet  from  the  track.  There  was  also  evidence  that  at 
least  one  of  them  (the  one  which  struck  plaintiff)  was  within 
a  distance  of  less  than  four  feet.  One  witness,  who  had  occupied 
a  seat  near  where  plaintiff  was  standing,  testified,  in  effect,  that 
the  plaintiff,  having  dropped  his  bucket,  made  an  effort  to  catch 
it,  and  in  doing  so  jumped  or  fell  from  the  car.  This  witness 
stated  further  that  he  had  warned  the  men  on  the  footboard  to 
look  out  for  the  poles.  Another  witness  testified  that,  when  the 
plaintiff  was  found  by  those  who  went  back  to  ascertain  if  he 
was  hurt,  he  was  about  midway  between  two  of  the  poles,  which 
were  some  seventy-five  feet  apart.  The  plaintiff  is  a  foreigner, 
and,  having  little  knowledge  of  the  English  language,  cannot 
ooderstand  it  when  it  is  spoken. 

It  may  be  admitted  that  the  case  made  by  the  evidence  as  a 
[2]  whole  is  not  very  satisfactory  from  any  point  of  view.  Yet 
it  presented  a  case  for  the  jury,  and  their  finding  thereon,  hav- 
ing been  approved  by  the  trial  court  in  denying  the  motion  for 
a  new  trial,  we  must  accept  as  binding  upon  us,  even  though  we 
should  have  reached  a  different  conclusion  upon  it. 

The  court  proceeded  upon  the  assumption  that  it  was  incum- 
bent upon  th<3  plaintiff,  in  order  to  recover,  to  show  that  the 
particular  pole  which  brushed  him  from  the  car  was  within  four 
feet  of  the  track,  and  in  the  instructions  so  charged  the  jury 
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As  we  have  already  pointed  out,  there  was  evidence  tending  to 
establish  this  fact.  While  this  feature  of  the  case  is  not  dis- 
cussed in  the  brief  of  counsel,  we  venture  the  remark  that 
[3]  evidence  showing  that  the  pole  was  in  such  close  proximity 
to  the  track  as  to  be  likely  to  come  in  collision  with  a  passenger 
standing  on  the  footboard  and  injure  him  would  not  have  pre- 
sented such  a  variance  from  the  allegation  in  the  complaint  as 
to  preclude  a  recovery.  {Robinson  v.  Helena  L.  cfe  Ry.  Co.,  38 
Mont.  222,  99  Pac.  837.)  The  purport  of  the  allegation  is  that 
the  line  of  poles  was  within  dangerous  proximity  to  the  track, 
and  evidence  showing  this  condition  would  have  been  sufficient 
to  justify  a  recovery,  even  though  it  were  not  demonstrated  that 
any  one  of  the  poles  was  actually  within  the  distance  alleged. 

3.  The  third  contention  is  that  the  verdict  is  contrary  to  the 
law  as  declared,  in  instructions  8  and  9  submitted  to  the  jury. 
In  the  former  the  court  advised  the  jury  that,  *'in  order  for  the 
plaintiff  to  recover  in  the  action,  it  is  necessary  that  he  should 
have  established,  by  a  preponderance  of  all  the  evidence  in  the 
case,  that  it  was  dangerous  to  run  cars  on  the  track  if  they  were 
crowded  and  passengers  were  standing  on  the  footboard."  The 
latter  instruction  is  in  part  as^foUows:  **That  in  order  for  the 
plaintiff  to  recover  in  this  action,  he  must  have  established,  by 
a  preponderance  of  all  the  evidence  in  the  case,  that  he  did  not 
know,  and  could  not,  in  the  exercise  of  ordinary  care,  have 
known,  that  the  said  street-car  tracks  were  so  constructed  that 
the  oar  upon  which  the  plaintiff  was  a  passenger  would  come  in 
such  close  proximity  to  i^aid  telegraph  or  telephone  poles  as  set 
forth  in  said  complaint ;  and,  unless  you  find  that  this  has  been 
established  by  a  preponderance  of  all  the  evidence  in  the  case, 
the  plaintiff  cannot  recover  in  this  action."  It  is  insisted  that, 
under  each  of  these  instructions,  the  jury  were  bound  to  find  for 
the  defendant  because  there  is  no  evidence  in  the  case  furnish- 
ing a  basis  for  the  inference  that  the  proximity  of  the  line  of 
poles  to  the  track  was  a  source  of  danger  to  one  standing  upon 
the  footboard,  nor  tending  to  show  that,  if  plaintiff  did  not  actu- 
ally know  the  conditions,  he  could  not,  by  the  exercise  of  ordi- 
nary care,  have  gained  knowledge  of  them. 
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The  railway  track  was  the  property  of  the  defendant.  It  was 
using  it  for  the  carrying  of  passengers.  If  the  proximity  of  it 
to  the  line  of  poles  was  a  fault  in  the  construction,  it  was  the 
fault  of  the  defendant.  That  it  was  a  source  of  danger  to  one 
standing  on  the  footboard  is  shown  by  the  fact,  if  it  was  the 
fact,  that  the  plaintiff  was  brushed  from  his  position  by  one  of 
the  poles  as  the  car  passed  it,  and  was  thus  injured.  It  was  a 
question  for  the  jury,  upon  the  evidence,  whether  the  plaintiff 
was  injured  in  this  way  or  whether  he  fell  or  jumped  oflf  in  an 
effort  to  recover  his  bucket.  It  was  also  a  question  for  the  jury 
whether,  under  the  circumstances  disclosed  by  the  evidence,  in 
the  exercise  of  ordinary  care  for  his  own  safety,  the  plaintiff 
must  have  known  that,  in  assuming  a  position  on  the  footboard 
with  others,  he  was  exposing  himself  to  the  danger  arising  from 
the  proximity  of  the  poles.  The  instructions  were  both  formu- 
lated to  meet  plaintiff's  theory  of  the  case,  and  since,  as  has 
already  been  pointed  out,  the  evidence  was  sufficient  to  justify 
a  verdict  in  his  favor,  it  cannot  properly  be  said  that  the  verdict 
is  contrary  to  the  law.  {Mette  &  Kanne  Distilling  Co.  v.  Low- 
rey,  39  Mont.  124,  101  Pac.  966.)  A  verdict  is  contrary  to  the 
law  when  the  condition  of  the  evidence  is  such  that  the  jury  may 
[4]  not  find  otherwise  than  in  accordance  with  the  theory  of  the 
instructions,  and  yet  have  ventured  to  do  so.  {Allen  v.  Bear 
Creek  Coal  Co,,  43  Mont.  269,  115  Pac.  673.) 

4.  Complaint  is  made  that  the  court  erred  in  submitting  to 
the  jury  instructions  2,  3,  and  5.  It  is  said  that,  while  correct 
as  abstract  propositions  of  law,  they  have  no  application  to  the 
issues  involved  in  this  case.  Instructions  2  and  3  define  gener- 
ally the  duties  of  carriers  of  passengers,  as  they  are  laid  down 
in  sections  5302,  5303,  and  5347  of  the  Revised  Codes,  with  ref- 
erence to  overcrowding  of  their  vehicles,  the  furnishing  of  accom- 
modations for  passengers,  etc.  Instruction  5  defines  the  rights 
and  duties  of  such  carriers  when  its  cars  have  been  permitted 
to  become  overcrowded,  and  declares  it  negligence  on  the  part 
[5]  of  the  carrier,  if  it  elects  to  move  its  cars  while  in  that  con- 
dition, to  omit  any  precaution  in  the  management  of  them  which 
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the  circumstances  require,  looking  to  the  safety  of  the  passengers. 
In  our  opinion,  they  were  entirely  pertinent  to  the  issues  in  the 
case  and  were  properly  given.  If  the  line  of  poles  was  in  such 
dangerous  proximity  to  the  track  as  to  constitute  them  a  menace 
to  the  safety  of  passengers  whom  the  agents  of  the  defendant, 
owing  to  the  want  of  space  inside,  permitted  to  stand  on  the  foot- 
board, the  moving  of  the  cars  without  properly  warning  such 
passengers  was  culpable  negligence. 

5.  Error  is  assigned  upon  the  refusal  of  the  court  to  give  re- 
quested instructions  12,  13,  15,  and  16.  Instruction  16  is  as  fol- 
lows: **If  you  believe  from  a  consideration  of  all  the  evidence 
that  it  has  been  established  by  a  preponderance  thereof  that  the 
plaintiff  was  warned  of  the  danger  of  standing  upon  the  side 
board  of  the  said  car,  and  thereafter  still  continued  to  occupy 
the  position,  and  by  reason  of  so  occupying  said  position  was  hit 
by  the  pole  and  knocked  from  the  said  car,  and  suffered  the 
injury  complained  of  in  consequence  thereof,  then  you  are  in- 
structed that  the  plaintiff  voluntarily  assumed  the  position  of 
danger  and  had  notice  of  the  said  danger,  or,  by  the  exercise  of 
reasonable  care,  could  have  known  thereof,  and  assumed  the  risk 
incident  to  his  said  position,  and  cannot  recover  in  this  action." 

To  justify  a  recovery,  it  was  incumbent  upon  the  plaintiff  to 
show,  by  a  preponderance  of  the  evidence,  that  his  injury  was 
the  result  of  the  failure,  on  the  part  of  the  defendant,  to  ob- 
serve such  precautions  as  the  exigencies  of  the  case  required. 
The  substance  of  the  charge  in  the  complaint  is  that  defendant 
[6]  moved  its  cars  negligently  along  the  line  of  poles  in  dan- 
gerous proximity  to  the  track,  knowing  that  the  plaintiff  and 
others  were  standing  crowded  together  on  the  footboard. 
Among  the  precautions  which  the  circumstances  required  it  to 
observe  was  to  warn  them  of  the  possible  danger.  Whether  it 
or  anyone  else  gave  warning  (and  knowledge  from  any  source 
in  plaintiff  would  have  been  effective  to  relieve  the  defendant 
from  the  imputation  of  negligence  in  this  behalf)  was  a  ques- 
tion of  fact  to  be  resolved  by  the  jury.  The  burden  rested  upon 
the  plaintiff,  not  upon  the  defendant.     So  that  an  equipoise  in 
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the  evidence  would  have  required  a  resolution  of  it  in  favor  of 
defendant.  The  evidence  offered  by  the  defendant  on  this  point 
was  defensive  merely  and  not  in  avoidance.  The  instruction  cast 
upon  it  the  burden  of  proof  and  was  therefore  not  a  correct  state- 
ment of  the  rule  of  law  applicable.  Though  it  was  offered  by 
the  defendant,  and  though  defendant  could  not  have  complained 
if  it  had  been  given,  the  court  cannot  be  put  in  error  for  having 
refused  it.  Instructions  12  and  15  are  open  to  the  same  objec- 
tion. The  latter  would  have  been  an  express  direction  to  the 
jury  that,  if  it  appeared  from  the  evidence,  by  a  preponderance 
thereof,  that  the  plaintiff  dropped  his  bucket  and,  in  order  to 
recover  it,  jumped  from  the  car  and  was  injured,  he  could  not 
recover,  whereas  an  equipoise  in  the  evidence  on  this  point  would 
have  been  sufficient  to  acquit  the  defendant. 

Instruction  No.  13  is  as  follows:  ''You  are  further  instructed 
that  if  the  plaintiff  voluntarily  got  upon  the  side  board  of  said 
car  after  he  knew  that  the  said  car  was  crowded,  and  that  there 
was  no  opportunity  for  him  to  get  inside  of  the  car  and  in  a 
position  of  safety,  he  thereby  assumed  the  risk  of  the  danger  of 
being  hit  by  the  pole,  even  though  the  same  was  not  brought  to 
his  knowledge  or  attention,  and  he  cannot  recover  in  this  action.*' 
This  instruction  would  have  required  the  jury  to  return  a  ver- 
dict for  the  defendant,  for  the  plaintiff  testified  that  he  took  his 
position  on  the  footboard  because  the  car  was  crowded  and  there 
was  no  room  inside.  It  is  not  contributory  negligence  per  se 
[7]  for  a  person  to  ride  upon  a  crowded  car  or  upon  the  plat- 
form of  such  a  car ;  mor  is  it  per  se  negligence  for  such  person 
to  stand  on  the  footboard  of  a  street-car  which  is  crowded. 

In  LobTier  v.  Metropolitan  St.  Ry.  Co.,  79  Kan.  811,  21  L.  R. 
A.,  n.  8.,  972,  101  Pac.  463,  it  was  said:  **The  practice  of  in- 
viting and  permitting  passengers  to  ride  on  the  platform  of 
street-cars  is  so  common  that  it  cannot  be  held,  as  a  matter  of 
law,  that  a  passenger  in  doing  so  is  guilty  of  contributory  negli- 
gence. One  who  rides  on  a  crowded  car  assumes  the  inconven- 
ience resulting  from  its  crowded  condition;  but  the  company  is 
not,  for  that  reason,  relieved  from  responsibility  of  using  due 
care  for  the  safety  of  the  passengers  invited  upon  the  car." 
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In  8m  Antonio  T.  Co.  v.  Bryant,  30  Tex.  Civ.  App.  437,  70 
S.  W.  1015,  the  court  said:  "It  is  not  negligence  per  se  for  a 
passenger  to  stand  upon  the  platform,  steps,  or  running-board 
of  an  electric  street-car  which  is  crowded;  and  the  weight  of 
authority  also  supports  the  rule  that  it  is  not  contributory  negli- 
gence, as  a  matter  of  law,  for  a  passenger  to  stand  upon  the 
platform  of  a  car  or  the  running-board,  whether  there  be  vacant 
seats  or  not  in  the  inside  of  the  car.  And  whether  the  pas- 
senger be  standing  upon  the  platform,  running-board,  or  steps, 
the  question  of  negligence  and  contributory  negligence  is  held 
to  be,  in  the  majority  of  cases,  a  question  for  the  jury  to  deter- 
mine." Again,  in  McCaw  v.  Union  T,  Co,,  205  Pa.  271,  54  Atl. 
895,  it  was  said:  "If  a  passenger  is  permitted  to  enter  a  car 
having  no  vacant  place  except  on  the  platforms,  and  the  con- 
ductor accepts  his  fare,  he  is  justified  in  standing  on  the  plat- 
form, if  he  exercises  proper  care  in  doing  so ;  and,  by  receiving 
him,  the  carrier  undertakes  and  gives  him  assurances  that  it  will 
take  care  of  him  and  guard  him  against  accident,  as  far  as  the 
circumstances  permit."  The  rule  thus  stated  is  recognized  and 
applied  by  the  courts  quite  generally,  as  appears  from  the  fol- 
lowing citations:  Qeitz  v.  Railway  Co.,  72  Wis.  307,  39  N.  W. 
866 ;  Powers  v.  City  of  Boston,  154  Mass.  60,  27  N.  E.  995 ;  Lehr 
V.  Railroad  Co.,  118  N.  Y.  556,  23  N.  E.  889 ;  Elliott  v.  Railway 
Co.,  18  R.  I.  707,  23  L.  R.  A.  208,  28  Atl.  338,  31  Atl.  694; 
Citizens'  8t.  Ry.  Co.  v.  Hoffbauer,  23  Ind.  App.  614,  56  N.  E. 
54;  Seymour  v.  Citizens'  Ry.  Co.,  114  Mo.  266,  21  S.  W.  739; 
North  Chicago  St.  Ry.  Co.  v.  WUliams,  140  111.  275,  29  N.  E^ 
672;  Doolitile  v.  Southern  Ry.,  62  S.  C.  130,  40  S.  E.  133; 
Dunham  v.  Public  Service  Corp.,  76  N.  J.  L.  452,  69  Atl.  1012 ; 
Anderson  v.  City  Ry.  Co.,  42  Or.  505,  71  Pac.  659;  Joyce  on 
Electric  Law,  sec.  543.  Of  course,  as  was  said  in  Lobner  v. 
Street  Ry.  Co.,  supra,  a  passenger  may  assume  such  an  obviously 
dangerous  position  that  he  will  be  held,  as  a  matter  of  law,  to 
have  assumed  the  hazard  of  so  doing;  but  the  question  is  gen- 
erally one  for  the  jury,  and  not  one  of  law  for  the  court.  Since 
the  instruction  would  have  told  the  jury  that  the  plaintiff  as- 
sumed the  hazard  of  the  position  which  he  had  taken  upon  the 
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footboard,  without  reference  to  Us  knowledge  of  the  conditions, 
it  was  erroneous  and  properly  refused. 

6.  The  last  contention  is  that  the  verdict  is  excessive,  and  with 
[8]  this  contention  we  agree.  The  plaintiff  was,  at  the  time  of 
the  injury,  a  strong,  healthy  man  of  the  age  of  twenty-one  years. 
The  injury  occurred  on  August  20,  1911.  He  did  not  call  a 
physician  until  the  following  day.  At  that  time  he  had  a  con- 
tusion on  the  right  side  of  the  head  and  was  suffering  somewhat 
from  concussion,  as  was  indicated  by  an  incoherence  in  his 
speech.  He  complained  of  pains  in  the  lumbar  region,  but  no 
lesions  were  visible  there.  He  also  complained  of  pains  in  his 
right  side,  and  there  were  evidences  of  contusions  on  that  part 
of  his  body.  No  bones  were  broken.  Judging  from  the  testi- 
mony of  the  attending  physician,  the  contusions  themselves  were 
not  serious  and  readily  yielded  to  treatment.  All  objective 
symptoms  had  disappeared  by  the  end  of  six  weeks.  The  most 
serious  result  was  a  traumatic  pleurisy  which  developed  in  the 
right  side  immediately  following  the  accident.  This  kept  the 
plaintiff  confined  to  his  bed  for  some  three  or  four  weeks,  dur- 
ing which  the  visits  of  the  physician  continued.  Thereafter  the 
plaintiff  visited  his  physician  at  his  office  from  time  to  time, 
until  sometime  in  December,  when  the  visits  ceased  altogether. 
The  pleurisy  yielded  slowly  to  treatment,  and,  while  the  physi- 
cian expressed  the  opinion  that  the  after  effect  of  it  had  not 
entirely  disappeared,  he  was  unwilling  to  express  a  definite  opin- 
ion that  there  was  or  would  be  a  chronic  diseased  condition  or 
any  permanent  disability  whatever.  A  physician  who  was  called 
by  the  defendant,  but  who  had  made  no  examination  of  the 
plaintiff  except  a  superficial  one  in  the  courtroom,  testified  that, 
when  a  chronic  condition  obtains  after  such  an  injury  as  that 
sustained  by  the  plaintiff,  it  is  usually  tubercular  in  character. 
He  stated  that  he  did  not  observe  anything  in  plaintiff's  appear- 
ance to  indicate  any  tubercular  symptoms,  but  that,  on  the  con- 
trary, he  appeared  to  be  free  from  disease.  The  plaintiff 
testified,  in  effect,  that  he  still  suffered  from  the  hurt  and  the 
resulting  illness,  and  that  he  had  not  been  able  to  do  any  work 
since  he  received  it.    When  he  sent  for  the  attending  physician 
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to  administer  to  him,  he  sent  also  for  an  attorney,  and  notwith- 
standing the  statement  of  the  physician  that  he  was  not  then 
fully  conscious,  owing  to  the  concussion  from  which  he  was  then 
suffering,  according  to  his  own  story  he  then  related  to  the  at- 
torney the  facts  touching  the  accident  so  as  to  enable  the  latter 
to  draw  the  complaint  in  this  case.  It  was  verified  by  plaintiff 
five  days  later,  and,  though  he  has  only  a  slight  knowledge  of 
the  English  language,  he  testified,  through  the  interpreter,  that 
he  had  examined  the  complaint  without  substantial  assistance 
from  anyone,  and  thereupon  verified  it  with  a  full  understand- 
ing of  the  allegations  contained  in  it.  The  fact  that  it  contains 
allegations  of  permanent  injury  made  at  a  time  when  neither  he 
nor  his  physician,  as  the  latter  himself  admitted,  could  possibly 
have  foreseen  what  the  probable  result  would  be,  arouses  a  sus- 
picion that  his  statement  of  his  condition  at  the  time  of  the  trial 
was,  to  say  the  least,  very  much  exaggerated.  On  the  whole,  the 
evidence  tends  to  support  the  conclusion  that  the  plaintiff,  if 
such  is  not  already  the  case,  will  presently  be  restored  to  full 
health.  Under  the  circumstances,  we  think  one-half  of  the 
amount  of  the  award  of  the  jury  sufiScient  to  compensate  him  for 
the  injury  which  he  appears  to  have  sustained. 

The  cause  is  accordingly  remanded  to  the  district  court,  with 
direction  to  grant  the  defendant  a  new  trial,  unless,  within  thirty 
days  after  the  remittitur  is  filed,  the  plaintiff  shall  file  with  the 
clerk  his  written  consent  that  the  judgment  may  be  reduced  to 
$2,500.  If  such  consent  is  given,  the  judgment  shall  be  modi- 
fied accordingly  as  of  the  date  of  its  original  entry,  and,  to- 
gether with  the  order  denying  a  new  trial,  will  stand  affirmed. 
That  part  of  the  judgment  awarding  costs  in  the  district  court 
is  not  to  be  disturbed.  The  plaintiff  shall  recover  the  costs  on 
appeal 

Mb.  Justice  Holloway  and  Mb.  Justice  Sannee  concur. 
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STATE,  Respondent,  v.  TUDOR,  Appellant. 

(No.  3,233.) 
(Sabmitted  Mareh  19,  1913.    Decided  April  1,  1913.) 

[131  Pac.  632.] 

Criminal  Law — Oaming — Information — Surplusage — Waiver  of 
Objection  — Detectives  — Cross-examination  — Evidence  — Com- 
petency— Oral  Instructions — Record — Review, 

Criminal  Law — Gaming — Information — Surplusage. 

1.  Held,  under  section  8416,  Bevised  Codes,  which  makes  gaming 
carried  on  or  conducted  by  one  as  "principal,  agent  or  employee"  a 
crime,  that  an  information  charging  defendant  with  a  violation  of 
said  section  "as  owner  and  proprietor"  of  the  game  was  not  defective, 
the  words  last  quoted  being  surplusage,  neither  restricting  nor  enlarg- 
ing the  meaning  of  the  information. 

Same — Information — ^Demurrer — ^Waiver  of  Objection. 

2.  A  demurrer  to  an  information  on  the  general  ground  that  the  facts 
therein  were  not  stated  in  ordinary  and  concise  language,  in  such  man- 
ner as  to  enable  a  person  of  common  understanding  to  know  what  was 
intended,  was  equivalent  to  a  waiver  of  the  objection,  in  the  absence 
of  a  distinct  specification  of  the  particular  ground  thereof,  as  required 
by  section  9201,  Revised  Codes. 

Same — Rulings  on  Evidence — Error — ^Brief — ^Duty  of  Appellant. 

3.  Counsel  alleging  error  in  rulings  on  evidence  sought  to  be  elicited 
on  cross-examination  must  in  his  brief  point  out  wherein  they  were 
prejudicial  to  the  substantial  rights  of  his  client,  charged  with  crime, 
it  not  being  incumbent  upon  the  supreme  court,  in  the  absence  of  such 
assistance,  to  make  a  critical  examination  of  them  in  an  effort  to  as- 
certain whether  they  in  fact  wrought  prejudice. 

Same — Detectives — Evidence — Cross-examination — Exclusion   of   Evidence — 
Harmless  Error. 

4.  Where,  though  technical  error  was  committed  in  the  exclusion  of 
testimony  sought  to  be  elicited  by  defendant  from  detectives  on  cross- 
examination,  substantially  all  the  pertinent  facts  relative  to  their  char- 
acter and  credibility — the  only  purpose  for  which  the  evidence  was 
material — were  brought  to  the  knowledge  of  the  jury,  the  action  of  the 
court  held  nonprejudicial. 

Same — Detectives — Evidence — Competency. 

5.  Testimony  of  detectives  who  acted  as  decoys  and  took  part  in  a 
gambling  game,  for  the  unlawful  carrying  on  of  which  defendant  was 
on  trial,  held  competent. 

Same — Instructions — To  be  Given  in  Writing. 

6.  In  the  absence  of  a  waiver  by  the  parties  to  a  criminal  prosecution, 
the  instructions  to  the  jury  must,  under  section  9271,  Revised  Codes, 
be  delivered  in  writing. 

Same — Oral  Instructions — Absence  of   Objection — Record — Review. 

7.  Where,  in  a  criminal  cause,  the  only  showing  in  the  record  on  ap- 
peal that  the  instructions  had  been  delivered  orally  instead  of  in  writ- 
ing as  required  by  section  9271,  Revised  Codes,  was  the  heading  to  the 
charge:  "Oral  Instructions  of  the  Court  to  the  Jury,"  and  in  the  ab- 
sence of  arv  objection  and  exception  to  the  alleged  erroneou*'  conr«"' 
pursued  by  the  trial  court,  the  assignment  of  error  in  counsel's  brief  in 
Uiis  respect  held  not  to  merit  consideration* 
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Appeal  from  District  Court,  OaUaiin  County;  W.  B.  C.  Stevh 
art,  Judge. 

OvEBTON  TuDOB  was  convicted  of  gaming  and  appeals  from 
the  judgment  of  conviction.     Affirmed. 

Cause  submitted  on  briefs  of  coun&eL 

Mr.  J.  L.  Stoats,  for  Appellant. 

Mr,  D.  M.  Kelly,  Attorney  General,  and  Mr.  8.  P.  WUsan, 
Assistant  Attorney  General,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defendant  was  charged  by  information  by  the  county  at- 
torney of  Gallatin  county  with  the  crime  of  gaming,  as  follows : 
**That  the  said  Overton  Tudor,  in  the  city  of  Bozeman,  in  the 
county  of  Gallatin,  state  of  Montana,  on  or  about  the  1st  day 
of  November,  A.  D.  1911,  •  •  •  did  then  and  there  will- 
fully and  unlawfully  carry  on,  open  and  cause  to  be  open,  con- 
duct and  cause  to  be  conducted,  operate  and  run,  as  owner  and 
proprietor  thereof,  a  certain  gambling  game,  or  game  of  chance, 
commonly  called  studhorse  poker,  then  and  there  played  with 
cards  for  money,  checks  and  representatives  of  value,"  etc.  He 
was  found  guilty  and  sentenced  to  pay  a  fine  of  $500  and  to 
undergo  imprisonment  in  the  county  jail  for  a  term  of  seven 
months  and  until  the  fine  should  be  paid.  This  appeal  is  from 
the  judgment.  The  cause  was  submitted  upon  briefs,  without 
oral  argument. 

1.  The  contention  is  made  that  the  court  erred  in  overruling 
defendant's  demurrer  to  the  information.  The  grounds  of  the 
demurrer  are  (1)  that  the  facts  alleged  do  not  constitute  a  pub- 
lic offense,  and  (2)  that  they  are  not  stated  in  ordinary  and 
concise  language  in  such  manner  as  to  enable  a  person  of  ordi- 
nary understanding  to  know  what  is  intended.  Section  8416, 
Revised  Codes,  declares:  ''Any  person  who  carries  on,  opens  or 
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[1]  causes  to  be  opened,  or  who  conducts  or  causes  to  be  con- 
ducted, or  operates  or  runs,  as  principal,  agent  or  employee,  any 
game  of  •  •  •  studhorse  poker  •  •  •  or  any  game  of 
chance  played  with  cards  •  •  •  for  money,  checks,  etc,  is 
punishable  by  a  fine,"  etc.  Its  purpose  is  to  declare  it  a  crime 
for  any  person  to  open,  carry  on,  or  conduct  any  of  the  games 
enumerated,  including  those  who  act  for  him  as  his  agents  or 
employees,  as  distinguished  from  mere  players.  The  charge  in 
the  information  does  not  pursue  accurately  the  language  em- 
ployed in  the  statute;  nevertheless  the  allegation  that  the  de- 
fendant did  carry  on,  conduct,  and  cause  to  be  conducted  the 
game  mentioned,  is  sufficient  to  charge  him  with  the  offense. 
(State  V.  Wakely,  43  Mont.  427,  117  Pac.  95.)  The  expression 
"as  owner  and  proprietor  thereof"  does  not  clearly  convey  the 
meaning  of  the  pleader.  By  the  use  of  it  he  evidently  intended 
to  state  definitely  the  relation  of  the  defendant  to  the  game  to 
be  that  of  principal  or  chief  actor,  but  its  presence  does  not 
affect  the  sufficiency  of  the  charge.  It  may  be  rejected  as  sur- 
plusage, because  it  does  not  restrict  or  enlarge  the  scope  or  mean- 
ing of  the  information. 

Section  9200,  Revised  Codes,  enumerates  the  objections  which 
may  be  made  by  demurrer  to  the  indictment  or  information. 
Among  them  is  the  one  sought  to  be  availed  of  by  the  second 
[2]  ground  laid  in  the  demurrer  here.  If  it  be  conceded  that 
the  expression  in  question  renders  the  pleading  uncertain  or  in- 
definite, the  defendant  is  not  in  position  to  take  advantage  of 
it  because  he  does  not  specify  the  particular  ground  of  his  ob- 
jection. Section  9201  provides  that  the  demurrer  **must  dis- 
tinctly specify  the  grounds  of  objection  to  the  indictment  or 
information,  or  it  must  be  disregarded."  Section  9208  provides : 
"When  the  objections  mentioned  in  section  9200  appear  on  the 
face  of  the  indictment  or  information,  they  can  only  be  taken 
by  demurrer,  except  that  the  objection  to  the  jurisdiction  of  the 
court  over  the  subject  of  the  indictment  or  information,  or  that 
the  facts  stated  do  not  constitute  a  public  offense,  may  be  taken 
at  the  trial,  under  the  plea  of  not  guilty,  or  after  the  trial,  in 
arrest  of  judgment."    Section  9157  declares:  "No  indictment 
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or  information  is  insufficient,  nor  can  the  trial,  judgment  or 
other  proceedings  thereon  be  affected  by  reason  of  any  defect 
or  imperfection  in  matter  of  form  which  does  not  tend  to  the 
prejudice  of  a  substantial  right  of  the  defendant  upon  its 
merits,"  The  purpose  of  these  provisions  is  to  require  the  de- 
fendant to  raise  all  questions  touching  the  form  of  the  charge 
made  against  him,  not  going  to  the  jurisdiction  of  the  court  or 
the  sufficiency  of  the  facts,  by  demurrer,  and  if  he  fails  to  do  so, 
he  must  be  conclusively  presumed  to  have  waived  them.  (People 
V.  Matuszewski,  138  Cal.  533,  71  Pac.  701.) 

2.  Assignments  of  error  from  2  to  16,  inclusive,  relate  to  rul- 
ings of  the  court  upon  the  competency  and  materiality  of 
[3]  evidence  sought  to  be  elicited  from  the  state's  witnesses 
Zimmerman  and  Kelly,  upon  cross-examination.  Since  coun- 
sel for  defendant,  though  alleging  error  in  all  of  these  rulings, 
does  not  undertake  to  point  out  wherein  they  were  prejudicial, 
we  do  not  think  it  is  incumbent  upon  us  to  make  a  critical  de- 
tailed examination  of  them,  to  determine  whether  they  in  fact 
wrought  prejudice.  Such  examination  as  we  have  been  able 
to  make,  however,  without  the  assistance  of  either  oral  or  printed 
argument,  leads  us  to  the  conclusion  that  the  substantial  rights 
of  the  defendant  were  not  prejudiced. 

As  in  the  case  of  State  v.  Wakely,  supra,  the  two  witnesses 
upon  whose  testimony  the  state  relied  for  conviction  were  detec- 
[4]  tives.  They  were  employed  by  some  person  or  persons  re- 
siding in  Gallatin  county  to  detect  violations  of  the  statute  pro- 
hibiting gaming  and  other  offenses,  and  to  furnish  evidence  to 
convict  the  guilty  parties.  They  testified  that  they  were  invited 
to  take  part  in  a  game  of  stud  poker  which  was  being  carried  on 
by  the  defendant  in  the  city  of  Bozeman ;  the  players  purchasing 
checks  from  him  and  settling  their  balances  with  him  at  the 
close  of  the  game.  On  cross-examination  they  were  questioned 
as  to  who  employed  them;  what  compensation  they  received; 
who  paid  it;  the  sources  from  which  they  obtained  expense 
money,  including  the  amounts  they  used  in  the  game;  what  re- 
ports they  made  to  any  local  officer  or  citizen ;  and  other  similar 
matters.    Upon  objection  by  the  county  attorney  most  of  these 
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inquiries  were  excluded;  but  in  so  far  as  it  was  material  as  re- 
flecting upon  the  character  of  the  witnesses  or  their  credibility — 
it  was  not  material  for  any  other  purpose — sufScient  of  the  in- 
formation sought  found  its  way  into  the  possession  of  the  jury 
during  the  course  of  the  cross-examination  to  enable  them  to 
form  a  ckar  judgment  as  to  whether  the  witnesses  were  entitled 
to  credit.  We  think  the  court  committed  technical  error  in  some 
of  the  rulings,  but  we  think  substantially  all  the  pertinent  facts 
were  brought  out.  Therefore  it  does  not  appear  that  the  de- 
fendant suffered  prejudice. 

3.  Contention  is  made  that  the  court  erred  in  refusing  to 
[6]  direct  the  jury  to  acquit  the  defendant  because  the  testi- 
mony of  Zimmerman  and  Kelly  was  unworthy  of  credit.  It  is 
argued  that  while  they  were  acting  under  the  guise  of  detectives 
they  were  committing  unlawful  acts,  and  hence  that  their  tes- 
timony was  so  far  impeached  that  the  court  should  have  disre- 
garded it  as  of  no  evidentiary  value.  This  point  is  disposed  of 
by  the  discussion  in  State  v.  Wakely,  supra.  The  evidence  was 
competent  even  though  the  witnesses  did  act  as  decoys,  taking 
part  in  the  transaction  which  itself  was  criminal;  and  the  cases 
are  numerous  in  which  convictions  on  this  character  of  evidence 
have  been  sustained.  {In  re  Wellcome,  23  Mont.  450,  59  Pac. 
445,  and  cases  cited.)  Though  the  defendant  and  one  witness 
who  was  present  when  the  game  is  said  to  have  been  played 
denied  that  there  was  any  game  opened  or  played,  it  was  for  the 
jury  to  ascertain  the  truth  from  the  evidence  such  as  it  was. 

4.  The  motion  in  arrest  of  judgment  was  properly  denied. 
The  contentions  of  counsel  in  this  connection  are  the  same  as 
those  urged  against  the  action  of  the  court  in  overruling  the 
demurrer.     They  have  already  been  disposed  of. 

5.  It  is  argued  that  the  court  committed  gross  error  in  deliver- 
ing its  instructions  to  the  jury  orally  instead  of  in  writing.  In 
considering  this  subject  in  State  v.  Fisher,  23  Mont.  540,  59  Pac. 
[6]  919,  this  court  held  that  section  2070,  Penal  Code  of  1895, 
made  it  obligatory  upon  the  trial  court  in  a  criminal  case  to  de- 
liver its  instructions  in  writing,  and  the  defendant  in  that  case 
was  awarded  a  new  trial  because  of  the  failure  of  the  court  to 
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observe  the  requirement  of  the  statute.  This  section,  as  amended 
by  the  Act  approved  March  4,  1907  (Laws  1907,  Chap.  82), 
appears  in  the  Revised  Codes  as  section  9271.  The  provision  of 
the  old  section  touching  the  mode  of  instructing  the  jury  was 
not  changed,  however,  by  the  amendment.  The  old  section  also 
prohibited  comment  by  the  court  upon  the  instructions  unless 
by  the  consent  of  the  parties.  The  amended  section  contains  no 
provision  on  this  subject.  It  was  further  held,  in  effect,  in 
State  V.  Fisher,  that  mere  silence  of  the  parties  was  not  suiBcient 
to  justify  the  court  in  disregarding  the  injunction  of  the  stat- 
ute, and  that  nothing  short  of  a  formal  consent  was  sufficient. 
Whether  this  requirement  is  to  be  deemed  affected  by  the  omis- 
sion from  the  later  section  of  the  provision  last  mentioned,  we 
need  not  inquire.  It  is  sufficient  to  say  that  the  necessity  to 
observe  the  mandate  of  the  statute  as  construed  in  Sta4e  v. 
Fisher  to  submit  all  instructions  in  writing  is,  we  think,  in  the 
absence  of  a  waiver  of  the  parties,  still  imperative. 

The  record  in  this  case,  however,  is  not  sufficient  to  disclose 
what  occurred  in  the  district  court.  Whether  the  court  deliv- 
ered the  instructions  orally  or  in  writing  does  not  appear.  True, 
[7]  the  instructions  found  in  the  record  appear  under  the  title, 
**Oral  Instructions  of  the  Court  to  the  Jury."  Otherwise  the 
record  is  silent.  There  is  no  exception  or  other  intimation  that 
the  court  violated  the  statute.  The  only  definite  information 
conveyed  is  by  the  assignment  of  counsel  in  his  brief.  Under 
these  circumstances,  there  being  no  complaint  that  there  is  error 
in  any  of  the  instructions  as  delivered,  we  are  not  disposed  to 
reverse  the  judgment.  If  counsel  in  any  case  desire  this  court 
to  review  the  action  of  the  trial  court  with  reference  to  any  mat- 
ter occurring  during  a  trial,  it  is  incumbent  upon  them  to  cause 
to  appear  definitely  in  the  record  the  facts  and  circumstances 
characterizing  the  action.  We  cannot  act  upon  bare  inferences 
or  statements  of  counsel  for  which  we  can  find  no  substantia] 
support  in  the  disclosures  made  by  the  authenticated  record. 

The  judgment  is  affirmed. 

Affirmed, 

Mr.  Justice  Holloway  and  Mb.  Justice  Sannee  concur. 
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CURRY,  Appellant,  v.  McCAPFERT,  Responhent. 

(No.  3,307.) 
(Submitted  Mareh  24,  1913.    I)ecid«d  April  1,  1913.) 

[131  Pac.  873.] 

Election  Contests — Record  on  Appeal — Statement — Verification 
— District  Judges  —  Disqualification — Trial — Continuances — 
Jurisdiction. 

Election  Contests — Becord  on  Appeal — Sufficiency. 

1.  While  section  7248,  Revised  Codes,  confers  the  right  of  appeal  on 
either  partj  to  an  election  contest,  no  provision  is  made  for  a  record 
by  which  the  appeal  can  be  presented  to  the  supreme  court.  Contestant 
in  such  a  proceeding  filed  a  record  appropriate  in  an  ordinary  civil 
action.  Mode  of  procedure  held  proper,  under  section  6329,  which  pro- 
vides that  where  the  course  of  procedure  in  any  matter  of  which  a  court 
has  jurisdiction  is  not  specifically  pointed  out  by  the  Code  or  statutes, 
any  suitable  process  most  conformable  to  the  spirit  of  the  Code  may  be 
adopted. 

District  Judges — ^Disqualification — Power  of  Court  to  Call  Other  Judges. 

2.  A  district  judge  who  deems  himself  disqualified  in  a  matter  pend- 
ing in  his  court  may  call  one  trial  judge  after  another  until  he  can 
secure  the  services  of  one  able  to  preside  at  the  trial  of  the  cause. 

Election  Contests — Statements — Verification — Sufficiency. 

3.  A  verification  attached  to  the  statement  of  contest  of  an  election 
in  form  substantially  the  same  as  that  required  for  a  pleading  in  a 
civil  action  was  'sufficient. 

District  Judges — Disqualification — Manner  of  Calling  in  Other  Judges. 

4.  Unless  the  disqualification  of  a  trial  judge  to  preside  in  a  cause 
pending  before  him  is  brought  about  by  the  filing  of  the  affidavit  men- 
tioned m  section  6315,  Revised  Codes,  as  amended  (Laws  1909,  p.  161), 
he  is  not  required  to  first  call  upon  the  other  judge  or  judges  of  his  own 
district  before  he  can  invite  a  judge  of  another  district  to  act  in  his 
stead. 

District  Courts — Jurisdiction. 

5.  Where  the  jurisdiction  of  a  court  is  exclusive  and  has  once  law- 
fully attached,  it  cannot  be  ousted  by  subsequent  events  or  facts  aris- 
ing in  the  cause;  jurisdiction  remains  in  it  until  final  judgment,  unless 
devested  thereof  through  constitutional  provision. 

Election  Contests — ^Limit  of  Special  Term  or  Session. 

6.  Heldf  that  the  special  session  or  term  of  the  district  court  author- 
ized by  section  7241,  Revised  Codes,  to  be  held  for  the  determination 
of  ^n  election  contest,  is  not  limited  to  twenty  days,  or  to  any  period 
of  time,  by  either  Constitution  or  statute. 

District  Courts — Continuances. 

7.  A  court  of  record  has  authority  of  its  own  motion  and  in  the 
absence  of  statute,  to  adjourn  the  hearing  of  a  matter  pending  be- 
fore it. 

Election  Contests — Continuances — District  Courts — Jurisdiction. 

8.  Held,  that  the  district  court  erred  in  dismissiDg  an  election  con- 
test on  the  ground  that  it  lost  jurisdiction  because  of  an  adjournment 
taken  by  it  on  its  own  motion  (before  actual  commencement  of  trial) 
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for  a  period  of  time  exceeding  twenty  dajs  from  the  daj  originally  set 
for  the  hearing;  the  statute  (see.  7244,  Bev.  Codes)  not  containing  any 
restriction  upon  the  power  of  the  court  relative  to  the  subject  of  con- 
tinuances, other  than  that  neither  party  shall  have  a  continuance,  before 
commencement  of  trial,  for  more  than  twenty  days,  and  that  after  com- 
mencement of  trial  adjournment  shall  be  had  from  day  to  day  only. 

Appeal  from  District  Court,  Stiver  Bow  County;  J.  M. 
Clements,  a  Judge  of  the  First  Judicial  District,  presiding. 

Election  Contest  by  George  Curry  against  Joseph  J.  Me- 
Caifery.  From  a  judgment  of  dismissal,  contestant  appeals. 
Reversed  and  remanded. 

Messrs,  Alexander  Mackel,  Wm.  F.  Davis,  H.  A.  Tyvand,  and 
7.  0.  Denny  submitted  a  brief  in  behalf  of  Appellant ;  Mr,  Davis 
argued  the  cause  orally. 

Messrs.  John  F.  Davies,  Kremer,  Sanders  &  Kremer,  James 
E.  Healy,  John  V,  Dwyer,  and  WUliam  Meyer,  submitted  a  brief 
for  Respondent;  Mr.  J,  Bruce  Kremer  and  Mr,  Healy  argued 
the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

At  the  general  election  held  in  Silver  Bow  county  on  the 
5th  day  of  November,  1912,  Joseph  McCaffery,  H.  Lowndes 
Maury,  and  Louis  A.  Smith  were  contesting  candidates  for  the 
oflBce  of  county  attorney.  The  county  canvassing  board  declared 
McCaffery  elected,  and  issued  a  certificate  to  him.  Within  the 
time  allowed  by  law  for  filing  contests  George  Curry,  a  resident 
of  Silver  Bow  County  and  a  qualified  elector  therein,  filed  in 
the  district  court  of  that  county  his  statement  contesting  the 
right  of  McCaffery  to  the  office  of  county  attorney.  The 
ground  of  the  contest  is  malconduct  on  the  part  of  the  eliection 
officers,  which,  it  is  alleged,  resulted  in  depriving  the  rightful 
claimant  of  the  office.  On  December  2,  after  this  statement  had 
been  filed,  the  district  court,  presided  over  by  Judge  Lynch, 
made  an  order  calling  a  special  session  of  the  court  for  De- 
cember 16  to  determine  such  contested  election  case,  and  directed 
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the  proper  citation  to  issue  to  the  eontestee.  Due  service  of  the 
citation  was  made,  and  on  the  16th  day  of  December  the  eon- 
testee appeared  by  motion.  Judge  L3aich,  deeming  himself  dis- 
qualified, called  in  Judige  Poindexter,  of  the  fifth  district,  to 
hear  the  motion  and  to  try  the  cause,  and  by  agreement  of  the 
parties  the  further  hearing  was  continued  until  December  19. 
On  December  19,  by  agreement  of  the  parties,  Judge  Pierson, 
of  the  thirteenth  judicial  district,  was  called  in  to  hear  all 
pending  niutters  and  motions  and  to  try  the  cause,  and  the  fur- 
ther hearing  was  continued  until  January  3,  1913.  Some  time 
thereafter  the  clerk  of  the  court  received  a  letter  from  Judge 
Pierson,  to  the  effect  that  it  would  be  impossible  for  him  to  hear 
the  motion  or  try  the  cause.  On  January  3,  1913,  the  matter 
was  called  before  the  district  court  while  Judge  Lynch  was  pre- 
siding. Counsel  for  the  eontestee  objected  to  Judge  Lynch 
making  any  order  or  assuming  any  jurisdiction  over  the  pro- 
ceedings ;  but  these  objections  were  overruled,  and  an  order  was 
made  calling  Judge  Winston,  of  the  third  judicial  district,  and 
the  matter  was  set  for  hearing  January  4.  Judge  Winston  was 
unable  to  try  the  matter  or  hear  the  motion,  and  on  January 
4,  in  open  court  while  Judge  Lynch  was  presiding,  and  over 
the  objection  of  the  eontestee  that  he  had  no  jurisdiction  to 
make  any  order,  Judge  Clements,  of  the  first  judicial  district, 
was  called  to  try  the  cause,  including  the  hearing  of  the  pending 
motion,  and  the  matters  were  set  for  January  6.  Judge  Cle- 
ments indicated  that  he  could  try  the  cause  but  that  he  could 
not  be  present  until  January  8.  On  January  6,  in  open  court. 
Judge  Lynch  presiding,  over  the  objection  of  the  eontestee  that 
he  had  no  jurisdiction  to  make  any  order  and  upon  the  further 
ground  that  no  afiSdavit  for  a  continuance  had  been  filed,  and 
that  the  cause  could  not  be  continued  to  a  date  more  than  twenty 
days  from  the  16th  of  December,  1912,  the  day  upon  which 
the  cause  was  originally  set  for  hearing.  Judge  Lynch  set  the 
matters  over  to  January  8.  On  January  8  Judge  Clements  ap- 
peared in  court,  and,  the  matter  being  called,  counsel  for  the 
eontestee  objected  to  any  further  proceedings,  upon  the  ground 
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that  the  court  had  lost  jurisdiction,  for  the  reason  that  the 
hearing  had  been  continued  for  more  than  twenty  days  from 
the  day  originally  set  for  the  hearing,  and  moved  the  court  to 
dismiss  the  proceeding.  The  objection  was  sustained,  the  mo- 
tion granted,  and  a  judgment  rendered  and  entered  in  fjfvor  of 
the  contestee  and'  against  the  contestant  for  costs.  It  is  from 
that  judgment  that  this  appeal  is  prosecuted. 

1.  Objection  is  made  to  the  record  by  which  this  appeal  is 
sought  to  be  presented.  Under  our  Code  the  proceeding  for 
contesting  an  election  is  classed  as  a  special  proceeding.  While 
it  partakes  of  the  nature  of  a  civil  action,  it  is  not  in  fact  such 
an  action.  It  is  altogether  statutory.  The  provisions  of  law 
governing  are  found  in  sections  7234r-7249,  inclusive,  of  the 
Revised  Codes.  The  only  provision  with  reference  to  an  appeal 
[1]  is  found  in  section  7248,  as  follows:  ** Either  party,  ag- 
grieved by  the  judgment  of  the  court  may  appeal  therefrom 
to  the  supreme  court,  as  in  other  causes  of  appeal  thereto  from 
the  district  court."  Jurisdiction — original  in  the  district  court 
and  appellate  in  the  supreme  court — of  a  proceeding  of  this 
character  is  conferred  by  the  state  Constitution.  The  right  in 
a  party  to  the  proceeding  to  appeal  is  conferred  by  section  7248 
above.  There  is  not  any  provision  made  for  a  record  by  which 
the  appeal  can  be  presented.  Under  such  circumstances  we 
have  recourse  to  section  6329,  which  provides:  **When  jurisdic- 
tion is,  by  the  Constitution  or  this  Code,  or  any  other  statute, 
conferred  on  a  court  or  judicial  officer,  all  the  means  necessary 
to  carry  into  effect  are  also  given;  and  in  the  exercise  of  this 
jurisdiction,  if  the  course  of  proceeding  be  not  specifically 
pointed  out  by  this  Code  or  the  statute,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which  may  appear  most 
conformable  to  the  spirit  of  this  Code."  Apparently  acting 
upon  the  analogy  existing  between  the  character  of  this  pro- 
ceeding and  an  ordinary  civil  action,  counsel  for  appellant  pre- 
pared such  a  record  as  would  be  appropriate  in  an  ordinary 
civil  action.  The  procedure  thus  adopted  properly  presents  the 
matters  for  adjudication,  appears  suitable  and  in  conformity 
with  the  spirit  of  our  Code,  and  meets  with  our  approval.    The 
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objection  urged  against  the  record  is  untenable.  {In  re  Uteres 
Estate,  19  Mont.  474,  48  Pac.  753 ;  State  ex  rel  Seres  v.  District 
Court,  19  Mont.  501,  48  Pac.  1104;  State  ex  rel.  Whiteside  v. 
District  Court,  24  Mont.  539,  63  Pac.  395.) 

2.  That  Judge  Lynch  had  authority  to  call  one  trial  judge 
after  another,  until  he  finally  secured  the  services  of  one  who 
[2]  could  preside  at  the  trial  of  the  cause,  is  not  open  to  doubt 
or  debate.  {Littrcll  v.  Wilcox,  11  Mont.  77,  27  Pac.  394;  State 
ex  rel  Anaconda  C.  M,  Co.  v.  Clancy,  30  Mont.  529,  77  Pac.  312 ; 
23  Cyc.  599.) 

3.  Complaint  is  made  of  the  form  of  verification  attached  to 
the  statement  of  contest.  While  it  is  somewhat  informal,  it  is 
[3]  to  all  intents  and  purposes  the  same  as  that  required  for 
a  pleading  in  an  ordinary  civil  action  and  is  sufficient.  {Lans 
V.  Bailey,  29  Mont.  548,  75  Pac.  191;  Mnrphy  v.  Levengood, 
31  Mont.  34,  77  Pac.  311.) 

4.  The  record  fails  to  disclose  the  cause  of  Judge  Lynch 's 
[4]  disqualification.  He  was  not  compelled  to  call  upon  the 
other  judges  of  the  second  district,  nor  was  he  required  to  do 
80  unless  his  disqualification  was  brought  about  by  the  filing 
of  an  affidavit  under  subdivision  4  of  section  6315,  as  amended 
by  the  Act  of  1909  (Laws  1909,  p.  161).  There  is  not  any  ques- 
tion, however,  of  Judge  Clements'  authority  to  act  for  Judge 
Lynch.     (Sec.  12,  Art.  VIII,  Mont.  Const.) 

5.  The  special  session  of  court  to  hear  this  contest  was  ordered 
for  December  16.  The  postponement  to  the  19th  and  again  to 
January  3,  1913,  was  taken  by  agreement  of  the  parties,  and  no 
one  complains.  By  filing  the  statement  of  contest  in  time,  the 
district  court  of  Silver  Bow  county  acquired  complete  jurisdic- 
tion of  the  subject  matter  involved  herein,  and  by  due  service 
of  the  citation  upon  the  contestee  equally  complete  jurisdiction 
was  acquired  over  the  parties.  The  court  having  met  at  the 
time  and  place  designated  in  the  order  convening  the  special 
session,  there  was  then  presented  a  question  for  adjudication, 
a  court  having  exclusive  jurisdiction,  and  a  special  term  duly 
convened  for  the  purpose  of  hearing  and  determining  the  ques- 
tion. 
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It  is  conceded  to  be  the  general  rule  that  'Vhere  the  juris- 
diction of  a  court  is  exclusive  and  has  once  lawfully  attached  it 
[5]  cannot  be  ousted  by  subsequent  events  or  facts  arising  in 
the  cause,  but  the  court  may  proceed  to  final  judgment  unless 
some  constitution  or  statute  operates  to  devest  that  particular 
court  of  its  jurisdiction."  (11  Cyc.  690.)  That  there  is  not 
any  provision  of  our  Constitution  by  or  through  which  the  court 
lost  jurisdiction  of  this  matter  must  also  be  conceded. 

In  their  brief,  counsel  for  contestee  say:  ''The  jurisdiction 
of  the  court  in  this  case  was  determined  and  ousted  by  the 
provisions  of  section  7244,  Revised  Codes  of  Montana."  As  the 
trial  of  this  cause  was  never  begun,  the  provision  of  section  7244, 
above,  for  adjournment  from  day  to  day,  was  never  invoked. 
The  adjournments  after  January  3  were  taken  from  time  to 
time  before  the  commencement  of  the  trial,  and  over  the  ob- 
jection of  the  contestee.  Paraphrased,  that  portion  of  section 
7244,  above,  invoked  by  the  respondent,  reads  as  follows :  Upon 
the  application  of  either  party  the  court  may  continue  the  trial 
before  its  commencement  for  not  more  than  twenty  days,  upon 
two  conditions:  (a)  That  the  applicant  present  good  cause  by 
affidavit;  and  (b)  that  he  pay  the  cost  of  the  continuance.  But 
in  the  instant  case  every  continuance  was  had  upon  the  court's 
own  motion.  Neither  party  asked  for  a  continuance,  and,  so 
far  as  this  record  discloses,  neither  party  desired  one.  There 
could  not  be  any  showing  of  cause,  and  there  was  not  anyone 
upon  whom  the  cost  of  the  continuance  could  be  imposed. 
Therefore  the  provision  of  section  7244  for  a  continuance  before 
trial  has  no  application  to  the  facts  of  this  case.  We  are  con- 
fronted with  the  fact  that  the  trial  court  ordered  these  adjourn- 
ments of  its  own  motion.  If  Judge  Clements  had  appeared  and 
tried  the  cause  on  January  6,  no  complaint  could  have  been 
made.  The  periods  covered  by  the  several  adjournments,  in- 
cluding the  adjournment  to  January  6,  equaled,  but  did  not 
exceed,  twenty  days.  The  twenty  days  from  December  16  would 
have  expired  on  January  5,  but  for  the  fact  that  January  5 
was  Sunday,  and,  under  the  rule  of  computation  of  time  pre- 
scribed by  the  Code,  that  day  is  excluded.    If,  then,  the  court 
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lost  jurisdiction,  it  resulted  from  the  postponement  of  the  cause 
for  trial  from  January  6  to  January  8;  and  that  this  is  the 
theory  of  counsel  for  respondent  is  evidenced  by  the  recital  in 
their  brief:  ''The  hearing  of  the  contest  was  not  begun  until 
more  than  twenty  (20)  days  had  elapsed,  to  wit:  on  January 
8, 1913.  The  term  of  court  could  only  continue  for  twenty  (20) 
days;  the  twenty  (20)  days  having  elapsed  on  January  6,  1913, 
and  no.  hearing  having  been  had  or  commenced,  the  special  ses- 
sion of  court  which  had  been  called,  ended,  and  the  court  lost 
jurisdiction." 

The  orders  postponing  the  trial  from  January  3  to  January 
4,  and  from  January  4  to  January  6,  even  if  erroneous,  were 
orders  made  within  jurisdiction,  and  in  the  absence  of  any  show- 
ing of  injury  or  inconvenience  to  the  contestee  arising  there- 
from, they  are  to  be  treated  as  errors  without  prejudice;  and 
the  same  rule  would  be  invoked  as  to  the  postponement  to  Jan- 
uary 8  if  it  was  accomplished  by  an  order  which  the  court  had 
authority  to  make.  So  that  by  this  process  of  elimination  we 
reach  the  only  serious  question  presented,  viz.:  Did  the  post^ 
ponement  of  the  trial  to  a  date  more  than  twenty  days  from 
the  day  on  which  the  special  session  was  convened  work  a  dis- 
continuance of  the  proceeding?  The  answer  to  this  involves 
a  consideration  of  two  other  questions: 

(1)  Is  the  duration  of  the  special  session  which  is  authorized 
[6]  by  section  7241  to  be  held  to  determine  an  election  contest 
limited  to  twenty  dayst  This  inquiry  must  be  answered  ''Yes" 
or  "No."  If  the  term  is  so  limited,  the  limitation  is  absolute; 
for  there  is  not  any  provision  for  extending  it.  The  words 
"session"  and  "term"  are  used  here  interchangeably.  They  are 
both  employed  in  section  7241  to  meet  the  condition  arising  from 
the  different  situations  of  different  courts  within  this  state.  In 
a  judicial  district  such  as  the  second,  comprising  but  a  single 
county,  there  are  no  terms  of  court;  while  in  a  district  com- 
promising more  than  one  county  there  are  terms.  The  word 
"session"  is  employed  for  a  court  within  a  district  of  the  first 
class,  and  the  word  "term"  for  a  court  within  a  district  of  the 
other  class;  but  the  two  words  as  here  used  meaix  the  same 
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thing.  If  the  duration  of  the  special  term  or  special  session  ifl 
fixed  by  hard-and-fast  rule  to  twenty  days,  then  any  act  per- 
formed in  the  matter  after  the  expiration  of  that  period  would 
be  coram  non  judice  and  void.  (11  Cyc.  735.)  If  this  cause 
had  been  brought  to  trial  on  January  3  before  Judge  Pierson, 
there  cannot  be  any  question  of  the  right  of  the  court  to  pro- 
ceed. However,  if  contestee's  theory  of  this  statute  is  correct, 
the  court  would  then  have  had  but  three  days  within  which  to 
complete  the  trial,  and,  if  at  the  expiration  of  January  6  the 
trial  was  not  completed,  the  mere  expiration  of  that  day  would 
ipso  facto  work  a  dissolution  of  the  special  session  of  court  and 
a  discontinuance  of  the  proceedings,  even  though  neither  party 
nor  the  court  was  at  fault.  Such  a  result  ought  not  to  be  reached 
unless  the  language  of  the  statute  leads  inevitably  to  that  end. 
While  the  manifest  purpose  of  the  statute  is  to  secure  a  speedy 
hearing  of  election  contests,  it  is  certainly  of  more  consequence 
that  a  contest  instituted  in  good  faith  be  determined  upon  its 
merits,  and  that  the  very  right  of  the  case  be  ascertained,  than 
that  the  controversy  be  ended  speedily  without  regard  to  right 
or  wrong. 

In  support  of  their  view  counsel  for  contestee  cite  English  v. 
Dickey,  128  Ind.  174,  13  L.  R.  A.  40,  27  N.  E.  495,  but  the  de- 
cision  was  upon  a  statute  which  is  quite  different  from  ours,  and 
one  whose  terms  seem  to  lend  support  to  the  position  taken.  The 
statute  considered  by  the  Indiana  court  authorizes  the  trial 
board  to  grant  continuances  **not  exceeding  twenty  days  alto- 
gether.'' Of  this  the  court  said:  **In  our  opinion  it  was  the 
intention  of  the  legislature  that  the  entire  time  given  to  the 
consideration  of  a  contested  election  case  by  the  board  of  county 
commissioners  should  be  twenty  days  altogether."  There  is 
not  anything  in  our  Code  which  limits  the  special  term  or  special 
session  to  twenty  days  or  at  all.  The  language  of  section  7244, 
above,  is  that  the  court  *'may  adjourn  from  day  to  day  until 
such  trial  is  ended."  As  indicated  above,  the  limitation  upon 
the  power  of  the  court  to  grant  a  continuance  for  not  more  than 
twenty  days  applies  only  when  an  application  by  one  party  has 
been  made  for  cause.     The  provision  is  reasjiiable,  and  its  pur- 
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pose  is  to  prevent  either  party  from  having  recourse  to  delay 
merely  for  the  sake  of  delay.  Our  conclusion  is  that  the  deci- 
sion of  the  Indiana  case  above  is  not  authority  upon  the  question 
of  the  construction  of  our  statute,  and  that  there  is  not  any 
limit  fixed  by  the  Constitution  or  laws  of  this  state  to  the  special 
term  or  special  session  of  court  called  to  determine  an  election 
contest. 

(2)  Has  the  trial  court  authority  of  its  own  motion  to  post- 
pone the  trial  of  an  election  contest  before  the  actual  commence- 
ment of  the  trial?  The  position  of  counsel  for  contestee  is,  in 
effect — ^though  not  in  terms — ^that  the  court  does  not  have  such 
authority,  and  support  for  this  view  is  found  in  the  declarations 
of  the  supreme  court  of  California  in  construing  statutory 
provisions  similar  to  our  own.  In  Dorsey  v.  Barry,  24  Cal. 
449,  there- was  presented  the  single  question:  Has  the  trial  court 
authority  to  grant  a  new  trial  in  an  election  contest  case  ?  The 
supreme  court  very  properly  determined  that  such  authority  was 
not  lodged  in  the  court  and  annulled  all  proceedings  subsequent 
to  the  judgment  confirming  Barry's  election.  With  that  deci- 
sion itself  there  cannot  be  any  fault  found ;  but,  notwithstanding 
there  was  not  involved  any  question  of  the  power  of  the  trial 
court  to  grant  a  continuance,  and  no  continuance  had  been  had, 
the  supreme  court,  by  dictum  pure  and  simple,  undertook  to 
construe  the  provisions  of  the  California  statute  similar  to  those 
of  our  section  7244,  and  said:  **In  section  62  of  the  Act,  pro- 
vision is  made  for  the  continuance  of  the  special  term,  not  ex- 
ceeding twenty  days,  upon  good  cause  shown  before  the  com- 
mencement of  the  trial;  and  it  further  provides  that  after  the 
commencement  of  the  trial  it  may  be  continued  from  day  to  day 
until  such  trial  is  ended.  The  continuance  in  those  two  cases 
being  provided  for,  all  further  power  of  continuance  is  ex- 
cluded." 

Counsel  also  cite  Norwood  v.  Eenfield,  34  Cal.  329,  but  the 
only  question  involved  there  was  the  power  of  the  judge  at 
chambers  to  grant  a  continuance  of  the  trial  of  an  election  con- 
test after  the  special  term  had  been  fixed  and  before  the  trial 
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had  actually  commenced.  The  supreme  court  there  very  prop- 
erly denied  to  the  judge  the  power  which  he  sought  to  exercise. 
Counsel  for  contestee  rely  with  great  confidence  upon  the  de- 
cision in  Keller  v.  Chapman,  34  Cal.  635.  In  that  case,  after  the 
trial  of  the  contest  had  proceeded  for  two  days,  the  trial  court, 
on  contestant's  motion  and  over  the  objection  of  the  contestee, 
granted  a  continuance  for  seven  days.  The  supreme  court  re- 
fers to  the  dictum  in  Dorsey  v.  Barry,  quoted  above,  and  makes 
it  the  foundation  for  its  further  observations  as  follows:  ''The 
summary  nature  of  the  proceedings  is  inconsistent  with  the  exer- 
cise of  the  general  discretionary  power  of  granting  continuances 
possessed  by  courts  in  civil  actions.  The  expression  of  the  par- 
ticular mode  and  time  of  continuance  is  exclusive  of  all  non- 
enumerated  modes  and  times.  The  continuance  from  the  6th 
of  the  month,  when  the  cause  was  on  trial,  to  the  13th  of  the 
same  month,  against  the  objections  of  the  respondent  and  with- 
out an  afSdavit  showing  cause,  was  unauthorized,  and  operates  as 
a  discontinuance  of  the  proceeding."  We  are  unable  to  appreci- 
ate the  force  of  that  argument,  and  in  our  opinion  the  California 
court  failed  to  grasp  the  meaning  of  the  provisions  of  the  stat- 
ute involved.  In  FMtrick  v.  SuUivan,  119  Cal.  613,  51  Pac.  947, 
the  decision  in  Keller  v.  Chapman  is  overruled  in  fact,  though 
not  in  terms.  In  O'Dowd  v.  Superior  Court,  158  Cal,  537,  111 
Pac.  751,  it  was  held  that  the  provisions  of  section  1119  of  the 
California  Code  of  Civil  Procedure  (sec.  7242,  Montana  Rev. 
Codes)  are  directory  merely.  In  Hagerty  v.  Cordon,  15  Cal. 
App.  643,  115  Pac.  762,  the  same  rule  was  applied  to  the  provi- 
sions of  section  1118  of  the  California  Code  of  Civil  Procedure 
(sec.  7241,  Montana  Rev.  Codes).  In  Busick  v.  Superior  Court, 
16  Cal.  App.  499,  118  Pac.  481,  the  same  rule  was  £^ain  ap- 
plied to  the  provisions  of  section  1121,  California  Code  of  Civil 
Procedure,  which  are  the  same  as  the  provisions  of  our  section 
7244,  above.  And  in  Moore  v.  Superior  Court  (Cal.  App.),  128 
Pac.  946,  the  doctrine  of  the  Busick  Case  was  reaffirmed.  We 
are  not  required  to  adopt  either  theory  thus  advanced  by  the 
California  court. 
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In  our  opinion,  the  language  of  section  7244,  above,  is  too 
plain  to  admit  of  the  application  of  any  rules  of  construction. 
All  that  this  court  is  called  upon  to  do  is  to  declare  that  the 
legislature  meant  just  what  it  said.  The  section  provides  that, 
when  the  court  has  met  at  the  time  and  place  designated  for  the 
special  term  or  session,  it  "shall  have  all  the  powers  necessary 
to  the  determination"  of  the  contest.  The  only  limitations  upon 
that  authority  are  found  in  the  same  section,  viz,:  (1)  Before  the 
trial  commences,  neither  party  may  have  a  continuance,  even  for 
good  cause  shown,  for  more  than  twenty  days;  and  (2)  after 
the  trial  commences  the  only  adjournment  to  be  had  is  from  day 
to  day.  That  a  court  of  record  has  authority  of  its  own  motion, 
[7]  and  in  the  absence  of  statute,  to  adjourn  the  hearing  of 
a  matter  pending  before  it,  is  the  rule  well-nigh  universal  (1 
Ency.  PI.  &  Pr.  238) ;  and  that  our  own  Codes  recognize  that 
rule  as  in  effect  in  this  state  is  manifested  by  the  fact  that  in 
certain  particular  instances  restrictions  upon  that  power  are 
imposed,  as  for  instance,  in  section  8005.  Since,  however, 
there  is  not  any  restriction  upon  the  power  of  the  court  of  its 
[8]  own  motion  to  adjourn  the  hearing  of  an  election  contest 
before  the  trial  actually  commences,  we  hold  that  the  district 
court  of  Silver  Bow  county  had  authority  to  adjourn  the  hear- 
ing of  this  matter  to  January  8,  and  in  the  absence  of  any  show- 
ing of  an  abuse  of  the  court's  discretion  or  of  prejudice  resulting 
to  the  contestee,  its  action  is  to  be  approved.  In  holding  that 
jurisdiction  of  this  proceeding  was  lost  by  reason  of  the  adjourn- 
ment to  January  8,  the  trial  court  erred. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  fur- 
ther proceedings. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Sanneb  concur. 
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BLAUSTEIN  et  al.,  Respondents,  v.  PINCUS,  Appellant. 

(No.  3,228.) 
(Submitted  March  18,  1913.    Decided  April  1,  1913.) 

[131  Pac.  1064.] 

Landlord  and  Tenant — Constructive  Eviction — Damages — Evi- 
device — Past  Profits — Admissibility — Briefs — Specification  of 
Errors — Rules. 

Landlord  and   Tenant — Constructive  Eviction — Evidence — Sufficiency. 

1.  Evidence  in  an  action  bj  a  tenant  against  his  landlord  for  damages 
based  upon  a  constructive  eviction,  where  the  former,  in  reliance  upon 
a  five-year  lease  of  a  building  theretofore  occupied  by  him  as  a  lodging- 
house,  had  made  expensive  alterations  and  improvements  with  a  view  to 
continuing  in  such  business,  and  the  latter,  desirous  of  regaining  pos- 
session of  the  premises  for  a  more  profitable  use,  but  failing  in  his 
efforts  to  procure  plaintiff's  consent  to  a  cancellation  of  the  lease, 
erected  a  garage  immediately  adjoining  the  lodging-house,  the  noises 
and  fumes  originating  in  and  emanating  from  which  rendered  the  leased 
premises  unfit  for  occupancy  for  lodging-house  purposes,  and  caused 
plaintiff  to  quit  the  premises,  held,  sufficient  to  warrant  a  finding  by 
the  jury  in  favor  of  the  latter. 

Same — Acts  of  Third  Persons — Defense  not  Available,  When. 

2.  The  acts  of  owners  of  automobiles  who  made  use  of  defendant's 
garage,  in  getting  them  out  and  in,  having  been  only  such  as  defend- 
ant must  have  known  would  be  incident  to  the  use  of  the  building  as  a 
garage,  the  contention  that  under  the  rule  that  the  acts  of  third  per- 
sons impairing  the  usefulness  or  enjoyment  of  demised  premises  do  not 
amount  to  an  eviction  by  the  lessor,  defendant  could  not  be  held  re- 
sponsible for  the  noise,  fumes  and  smells  created  by  them,  was  without 
merit. 

Same — Damages — Past  Profits — Admissibility. 

3.  Evidence  of  profits  which  plaintiff  had  actually  realized  during  his 
occupancy  of  the  premises  prior  to  the  acts  of  defendant  which  culmi- 
nated in  the  former's  eviction,  objected  to  as  incompetent,  speculative 
and  remote,  was  properly  admitted  in  proof  of  damages  sustained  by 
plaintiff. 

Appeal — Specification  of  Errors — Briefs — ^Disregard  of  Rule — Penalty. 

4.  A  specification  of  errors  made  up  of  a  mass  of  random  narrative, 
unnumbered  rulings  of  the  trial  court,  explanatory  statements  and  argu- 
mentative matter,  in  disregard  of  subdivision  b,  section  3,  of  Rule  X  of 
the  supreme  coiirt,  relative  to  what  appellant's  brief  shaU  contain,  lays 
the  appeal  open  to  dismissal. 

Appeal  from  District  Court,  Silver  Bow  County;  /.  Miller 
Smith,  a  Judge  of  the  First  Judicial  District,  presiding. 

Action  by  Max  and  Rosa  Blaustein  against  Adolph  Pincus. 
Prom  a  judgment  for  plaintiffs  and  an  order  denying  his  mo- 
tion for  a  new  trial,  defendant  appeals.    Affirmed. 
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Mr.  J.  L,  Wines  andl  Mr,  T.  J.  Hc^rrington,  for  Appellant,  sub- 
mitted  a  brief ;  Mr.  Wines  argued  the  caiLse  orally. 

The  covenant  of  quiet  enjoyment  protects  the  tenant  only  as 
against  the  successful  assertion  of  a  paramount  right.  If  a 
tenant  is  disturbed  in  his  enjoyment  of  the  leased  premises  by 
one  having  an  inferior  right  to  his  own,  he  has  a  remedy  against 
the  wrongdoer,  either  in  an  action  for  damages,  or  he  may  have 
an  injunction.  He  must  show  a  breach  of  the  covenant  of  quiet 
enjoyment,  and  to  constitute  such  a  breach  the  act  complained 
of  must  have  been  committed  by  one  having  a  superior  right 
to  do  such  act  than  the  tenant  had  to  protect  such  right,  and  a 
better  right  than  the  tenant  had  to  the  enjoyment  of  his  prem- 
ises under  his  tenancy.  Appellant  insists  that  the  same  rule 
must  apply  in  a  case  where  a  tenant  has  voluntarily  abandoned 
the  premises  by  reason  of  an  alleged  disturbance  of  his  posses- 
sion, and  the  one  who  is  guilty  of  such  acts,  or  causes  such  dis- 
turbance, must  also,  as  in  case  of  actual  eviction,  have  a  superior 
right  to  that  of  the  tenant,  who  thus  claims  to  have  been  con- 
structively evicted.  The  covenant,  **  whether  expressed  or  im- 
plied, means  that  the  tenant  shall  not  be  evicted  or  disturbed  by 
the  lessor,  or  by  persons  deriving  title  from  him,  or  by  virtue 
of  a  title  paramount  to  his,  and  implies  no  warranty  against 
the  acts  of  strangers.  It  is  equivalent  to  a  stipulation  that  the 
lessee  shall  not  be  rightfully  disturbed  in  his  possession  during 
the  term,  not  that  he  shall  not  be  disturbed  at  all."  (1  Taylor 
on  Landlord  and  Tenant,  8th  ed.,  sec.  305.)  *'But  if  the  ten- 
ant is  ousted  by  one  who  has  no  title,  or  in  the  language  of  the 
law,  by  strangers,  it  is  a  trespass  for  which  the  law  leaves  him 
to  his  remedy  against  the  wrongdoer,  since  it  arises  from  no 
fault  of  the  landlord."     {Id.) 

Appellant,  as  landlord,  could  have  maintained  no  action 
against  the  owners  of  the  automobiles  in  question  by  reason  of 
any  failure  on  their  part  to  comply  with  a  covenant  contained 
in  the  original  lease  between  appellant  and  Angell  and  Zobel. 
It  follows  that  there  can  be  no  action  maintained  as  between 
them,  neither  by  one  or  the  other.    It  will  thus  be  seen  that  if 
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appellant  is  liable  to  respondents  in  this  case,  by  reason  of  the 
wrongful  acts  of  these  automobile  owners,  he  is  deprived  of  any 
remedy  over  against  them  on  account  of  the  fact  that  there  is 
no  relationship  between  them  that  makes  one,  in  any  sense  what- 
ever, liable  for  the  acts  of  the  other.  (1  Tiffany  on  Landlord 
&  Tenant,  810,  sec.  123 ;  May  v.  Sheehy,  4  Cranch  C.  C.  135,  16 
Fed.  Cas.  No.  9335;  see,  also,  Wray-Austin  Machinery  Co.  v. 
Flower,  140  Mich.  452, 103  N.  W.  873 ;  Wilson  v.  Martin,  1  Denio 
(N.  T.) ,  602 ;  Oray  v.  Qaff,  8  Mo.  App.  329 ;  24  Cyc.  879,  880,  and 
cases  cited.) 

Evidence  was.  permitted  by  the  court  of  past  profits,  and 
upon  this  respondents  rely  as  being  sufficient  evidence  of  what 
their  future  profits  might  have  been.  Appellant's  contention 
is  that  even  in  cases  where  future  profits  may  be  proven  with 
that  certainty  that  is  required,  such  evidence  is  not  admissible, 
nor  sufficient,  unless  it  is  shown  that  conditions  at  two  periods  of 
time  were  the  same.  (See  Masterion  v.  Village  of  Mount  Ver- 
non, 58  N.  Y.  391 ;  Carlson  v.  Koemer,  226  111.  15,  80  N.  E.  562 ; 
McKinnon  v.  McEwan,  48  Mich.  106,  42  Am.  B«p.  458,  11  N.  W. 
828;  AlUs  V.  McLean,  48  Mich.  428,  12  N.  W.  640;  Parke  v. 
Frank,  75  Cal.  364,  17  Pac.  421 -,  Hotchkiss  v.  Patterson,  5  Kan. 
App.  358,  48  Pac.  435 ;  2  Sutherland  on  Damages,  402 ;  Taylor 
V.  Magvire,  13  Mo.  517;  Bev.  Codes,  sec.  6049.) 

Messrs.  Harry  and  William  Meyer  submitted  a  brief  in  behalf 
of  Respondents ;  the  latter  argued  the  cause  orally. 

The  law  is  that  the  landlord  is  liable  for  the  eviction  of  his 
tenants,  even  though  said  eviction  is  caused  by  the  acts  of  an- 
other tenant.  {Lay  v.  Bennett,  4  Colo.  App.  252,  35  Pac.  748 ; 
Smith  V.  McEnany,  170  Mass.  26,  64  Am.  St.  Rep.  272,  48  N.  E. 
781;  Bailey  v.  Kelly,  86  Kan.  911,  122  Pac.  1027;  Collins  v. 
Leiuis,  53  Minn.  78, 19  L.  R.  A.  822,  54  N.  W.  1056 ;  Duff  v.  Hart, 
16  N.  T.  Supp.  163;  2A  Cyc.  1132B.)  What  constitutes  an  evic- 
tion? 

'*A  party  should  be  held  evicted  when  the  act  of  the  land- 
lord is  of  such  a  character  as  to  deprive  the  tenant,  or  has  the 
effect  of  depriving  him,  of  the  beneficial  use  and  enjoyment  of 
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the  whole  or  any  part  of  the  demised  property,  to  the  extent  he 
is  thus  deprived."  (Pridgeon  v.  Excelsior  Boat  Club,  66  Mich. 
326,  38  N.  W.  502 ;  Lay  v.  Bennett,  4  Colo.  App.  252,  35  Pac. 
748;  Kitchen  Bros.  Hotel  Co.  v.  Philbin,  2  Neb.  (Unof.)  340,  96 
N.  W.  487;  Herpolsheimer  v.  Funke,  1  Neb.  (Unof.)  471,  95 
N.  W.  688 ;  Smith  v.  McEnany,  170  Mass.  26,  64  Am.  St.  Rep. 
272,  48  N.  E.  781 ;  Agoure  v.  Letrns,  15  Cal.  App.  71,  113  Pac. 
882 ;  Brown  et  dl.  v.  Holyoke  Water  Co.,  152  Mass.  463,  23  Am. 
St.  Rep.  844,  25  N.  E.  966 ;  Coulter  v.  Norton,  100  Mich.  389,  43 
Am.  St.  Rep.  458,  59  N.  W.  163;  24  Cyc.  1132.) 

"Any  sort  of  annoyance,  unless,  perhaps,  a  mere  trespass 
affecting  the  occupation  of  the  property  let,  which  prevented 
the  tenant  from  enjoying  it  in  as  ample  a  manner  as  he  is  en- 
titled to  by  the  terms  of  the  lease,  amounts  to  a  breach."  (York 
V.  Steward,  21  Mont.  515,  43  L.  R.  A.  125,  55  Pac.  29 ;  Edmison 
V.  Lawry,  3  S.  D.  77,  44  Am.  St.  Rep.  774,  17  L.  R.  A.  275,  52 
N.  W.  583 ;  Tallman  v.  Murphy,  120  N.  Y.  345,  24  N.  B.  716 ; 
Jones  on  Landlord  &  Tenant,  aecs.  354,  356;  SuUy  v.  Schmitt, 
147  N.  Y.  248,  49  Am.  St.  Rep.  659,  41  N.  E  514,  sec.  5222,  Rev. 
Codes.)  A  case  almost  on  all-fours  with  the  case  at  bar,  and 
where  the  acts  of  the  landlord  in  leasing  the  premises  to  a  ten- 
ant to  be  used  as  a  garage  were  held  to  amount  to  an  eviction, 
is  the  case  of  Wade  v.  Herndl,  127  Wis.  544,  7  Ann.  Cas.  591,  5 
L.  R.  A.,  n.  s.,  855,  107  N.  W.  4;  see,  also,  McCaU  v.  New  York 
L.  Ins.  Co.,  201  Mass.  223,  21  L.  R.  A.,  n.  s.,  38,  87  N.  E.  582. 
Under  these  authorities,  it  will  readily  be  seen  that  the  acts  of 
appellant,  performed  by  and  through  his  tenants,  amount  to  a 
constructive  eviction  of  appellant. 

Where  the  landlord  makes  a  building  useless,  whether  it  be 
done  by  his  own  actions  or  by  the  actions  of  other  tenants,  he 
nevertheless  is  responsible.  {Adams  v.  Werner,  120  Mich.  432, 
79  N.  W.  636 ;  Lay  v.  Bennett,  4  Colo.  App.  252,  35  Pac.  750 ; 
Boyer  v.  Comm^rddl  B.  I.  Co.,  110  Iowa,  491,  81  N.  W.  721; 
Haggart  v.  SteUin,  137  Ind.  43,  22  L.  R.  A.  577,  35  N.  E.  997.) 

Nor  will  appellant  be  heard  to  say  that  his  tenants,  who  created 
the  noise   resulting  in  the  damage  to  respondents,  are  the  ones 
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who  should  be  held  liable,  either  severally  or  jointly  with  ap- 
pellant. This  is  not  for  him  to  s^;  respondents  had  a  perfect 
right  to  proceed  against  him  individually  without  joining  the 
tenants.  {Case  v.  Minot,  158  Mass.  577,  22  L.  R.  A.  536,  33  N. 
E.  700 ;  Northern  Trust  Co,  v.  Palmer,  171  111.  383,  49  N.  E.  553 ; 
WUlard  v.  Bunting,  34  N.  Y.  153;  Fish  v.  Dodge,  4  Denio 
(N.  Y.),  311,  47  Am.  Dec.  254.) 

The  action  of  the  trial  court  in  admitting  evidence  concern- 
ing past  profits  and  instructing  the  jury  that  respondents  could 
recover  for  prospective  profits  was  correct  and  in  accord  with 
the  great  weight  of  authority.  (Jones  on  Landlord  &  Tenant, 
sec.  370 ;  Snow  v.  Pulitzer,  142  N.  Y.  263,  36  N.  E.  1059 ;  Hall 
V.  Horton,  79  Iowa,  352,  44  N.  W.  570 ;  Kitchen  Bros,  Hotel  Co. 
V.  Philhin,  2  Neb.  (Unof.)  340,  96  N.  W.  487;  First  Nat.  Bank  v. 
Carroll,  35  Mont.  302,  88  Pac.  1014 ;  Skinner  v.  Qihson,  86  Kan. 
431,  121  Pac.  513 ;  Fort-Smith  W.  R.  Co,  v.  WilUams,  30  Okl. 
726,  121  Pac.  275;  13  Cyc.  49-53;  24  Cyc.  1060D.)  In  Mensing 
V.  Wright,  8  Kan.  98,  119  Pac.  374,  the  supreme  court  of  Kansas 
held  not  only  that  future  profits  could  be  recovered  in  an  action 
of  this  kind,  but  also  that  evidence  of  past  profits,  the  same  as 
was  done  in  this  case,  was  proper.  (See,  also,  Alden  v.  May  field 
(Cal.),127Pac.  48.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  admitted  facts  in  this  case  are:  That  from  March,  1908, 
to  April  1,  1910,  the  respondents.  Max  and  Rosa  Blaustein,  were 
tenants  under  lease  from  the  appellant,  Pincus,  of  what  is  known 
as  the  Casino  Theater  in  Butte.  On  March  1,  1909,  these  par- 
ties entered  into  another  lease  for  the  same  premises  to  run  for 
five  years  after  April  1,  1910.  This  lease  was  in  the  usual  form, 
except  that  it  contained  provisions  to  the  effect  that  the  prem- 
ises should  be  used  as  a  lodging-house  and  not  otherwise,  and 
that  the  lessees  might  make  alterations  as  they  saw  fit,  at  their 
own  expense,  and  should  keep  the  plumbing  in  repair.  Among 
the  avenues  through  which  light  and  air  were  admitted  into  this 
building  were  five  windows  in  the  east  wall  which  was  exposed. 
It  was  understood  by  all  the  parties  that  the  lessees  contem- 
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plated  changes  and  improvements  in  the  interior  and  the  in- 
stallation of  furniture  in  order  that  the  premises  should  be 
suitable  for  lodging-house  purposes.  These  improvements  were 
made  and  the  furniture  was  installed  by  the  lessees.  In  May, 
1910,  Pincus  bought  the  lots  adjoining  the  Casino  and  thereafter 
erected  thereon  a  two-story  garage,  using  the  east  wall  of  the 
Casino  as  the  west  wall  of  the  garage ;  and  in  July,  1910,  leased 
the  garage  to  Angell  &  Zobell,  by  whom  it  has  since  been  occu- 
pied. 

It  is  alleged  in  the  complaint,  and  denied  in  the  answer,  that 
at  the  time  Pincus  commenced  the  erection  of  the  garage,  the 
plaintiffs  were  enjoying  a  profitable  lodging-house  business  at 
the  Casino;  that  he  intended  to,  and  did,  so  erect  the  garage 
as  to  cut  oflf  the  light  and  air  theretofore  furnished  to  the 
Casino  on  that  side,  and  so  as  to  admit  into  the  Casino  the  noises, 
smells  and  fumes  necessarily  incident  to  the  running  of  a  garage ; 
that  the  tenant  of  Pincus  kept  said  garage  open  day  and  night, 
and  the  noises,  smells  and  fumes  emanating  therefrom  were  of 
a  character  to,  and  did,  injure  the  plaintiffs  in  the  quiet  and 
peaceable  possession  of  the  Casino,  rendered  it  unfit  for  lodging- 
house  purposes,  and  so  disturbed  the  plaintiffs'  customers  and 
lodgers  that  they  quit,  so  that  plaintiffs  ceased  to  be  able  to  con- 
duct a  profitable  lodging-house  business  therein;  that  in  conse- 
quence of  all  this,  plaintiffs  were  evicted  from  the  leased 
premises,  to  their  damage  as  follows:  Lost  profits,  $5,000;  im- 
provements  rendered  worthless,  $4,042;  furniture  rendered 
worthless,  $2,025. 

The  case  was  tried  to  a  jury  which  returned  a  verdict  for 
the  plaintiffs  awarding  them  damages  in  the  sum  of  $9,500,  and 
judgment  was  entered  accordingly.  Defendant  presented  his 
motion  for  new  trial,  and  the  trial  court  ordered  that  the  same 
be  granted  unless  the  plaintiffs  would  submit  to  a  reduction  of 
the  judgment  to  $3,395,  in  which  case  to  stand  denied.  Plain- 
tiffs accepted  the  condition  imposed,  and  from  the  judgment  as 
reduced,  as  well  as  from  the  order  denying  his  motion  for  new 
trial,  defendant  Pincus  has  appealed. 
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That  the  jury  were  entirely  warranted  in  finding  for  the  re- 
spondents, there  can  be  no  question.  The  evidence  in  their 
[1]  behalf  alone — and  it  finds  material  support  in  appellant's 
case — abundantly  shows  that  after  the  lease  of  March  1,  1909, 
was  executed,  and  in  contemplation  of  a  peaceable  and  quiet 
tenure  for  the  term  thereof,  they  made  material  improvements 
in  the  Casino  at  a  very  considerable  cost;  that  they  installed 
furniture  necessary  to  the  running  of  a  lodging-house  and  had 
worked  up  a  profitable  patronage.  For  several  days  prior  to 
the  20th  day  of  May,  1910,  Pincus  had  made  persistent  efforts 
to  get  them  to  surrender  the  lease  and  give  up  the  premises,  in 
order  that  he  might  apply  them  to  other  and  more  profitable 
uses.  The  following  extract  from  the  testimony  of  Max  Blau- 
stein  will  illustrate  the  attitude  of  Pincus  in  this  regard:  **Mr. 
Pincus  came  across  to  me  and  said,  'Blaustein,  I  have  something 
to  talk  with  you.  ♦  •  •  I  would  like  you  to  surrender  the 
lease ;  turn  me  over  the  building  back.  •  •  •  I  will  tell  you 
the  reason  why.  I  want  to  build  up  here  a  garage  which  will 
bring  me  about  $250  a  month.'  I  said,  'Where  will  I  hunt  for 
my  investments  in  the  placet'  and  he  sajns,  *Now,  here,  Blau- 
stein,  there  is  no  use  to  chew  the  rag  about;  if  you  don't  sur- 
render me  the  lease  on  the  building,  I  will  drive  you  from  the 
place.'  I  said,  *How  is  that,  Mr.  Pincus!'  and  Mr.  Pincus  said, 
'Now,  here.  You  remember  I  told  you  I  owned  some  ground 
east  of  the  building.'  I  said,  'Yes,  I  do.'  He  said,  'I  am  going 
to  buy  the  rest  of  the  ground,  what  I  need  for  a  garage,  from 
the  Centennial  Brewery,  and  I  build  up  a  garage  and  you  shall 
know  for  the  smoke  and  the  noise  of  all  automobiles  and  the 
bad  odor,  the  only  thing  that  was  made  for  to  allow  light  and 
ventilation,  and  that  is  the  way  I  will  drive  you  out  of  the 
place.'  "  Within  a  week  after  this  conversation  the  construc- 
tion of  a  garage  on  the  adjoining  lots  was  commenced.  In  the 
construction  the  windows  in  the  east  wall  of  the  Casino— which 
formed  the  west  wall  of  the  garage — ^were  not  walled  or  boarded 
up  but  were  nailed  down  so  that  they  could  not  be  moved.  As 
to  the  character  and  effect  of  the  noises,  smells  and  fumes  which 
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found  their  way  into  the  lodging-honse  from  the  garage,  the 
testimony  is  quaint  but  clearly  founded  upon  personal  experi- 
ence. Max  Blaustein  testified:  '^I  do  not  know. how  to  explain 
the  noise  but  I  have  seen  the  men  getting  out  and  cranking  the 
machinery  and  then  jumping  in  the  machine  and  going  out,  and 
that  would  take  only  a  half  a  minute  sometimes.  And  then  I 
have  seen  them  going  ahead  and  cranking  the  machine,  turn- 
ing it  around  three  or  four  times,  having  a  hold  of  a  crank  or 
a  handle  in  the  front,  then  he  would  go  and  open  the  hinges  and 
start  to  look  on  the  inside  and  that  thing  would  be  working 
away,  and  there  is  no  question  about  it  but  what  sometimes  the 
automobile  it  is  shaking  and  it  stands  in  one  place  and  shakes, 
and  then  he  goes  off  for  a  hammer  or  a  screw-driver  or  some 
other  kind  of  a  tool  to  fix  something  and  the  machine  stands 
there  and  raises  the  dickens.  Of  course,  I  could  hear  it  when 
I  was  looking  at  it.  I  could  also  hear  it  when  I  was  in  the  lodg- 
ing-house on  the  second  floor,  but  I  won't  say  I  could  hear  it 
jnst  as  plain  as  when  I  was  standing  there  looking  at  it." 

Rosa  Blaustein  testified:  "I  would  see  smoke  in  the  lodging- 
house.  I  knew  it  came  from  the  garage.  This  smell  that  was 
there  was  from  the  gasoline,  and  .there  were  all  kinds  of  smells 
and  I  could  hardly  catch  my  breath  when  I  used  to  go  in. 
Sometimes  I  used  to  count  the  clothes  for  the  laundryman, 
*  *  *  the  linen  was  full  of  gasoline  and  full  of  smoke ;  full 
of  the  smell  of  gasoline  and  the  smoke.  I  heard  noises  while 
I  would  be  in  the  lodging-house.  Any  time  the  automobiles 
would  come  in  at  night,  there  was  all  kinds  of  noises ;  the  auto- 
mobile horns  would  be  blowing,  and  when  they  go  out — ^there  is 
[a]  floor  upstairs — ^it  was  clear  upstairs — driving  the  automo- 
biles was  something  terrible.  And  I  used  to  stay  sometimes  at 
night  in  the  lodging-house  and  used  to  go  in  the  office  and  some- 
times Bulgarians,  I  couldn't  make  out  what  they  want;  they 
make  all  kinds  of  noise  and  I  should  give  back  their  money,  and 
sometimes  they  used  to  be  upstairs,  the  most  room,  you  know, 
upstairs,  and  they  want  I  should  give  them  back  their  money, 
they  couldn't  stay." 

Moot..  Vol.  47—14 
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Joseph  Blaustein  testified:  "After  the  garage  was  built  I 
noticed  that  there  was  considerable  noise,  a  smell  and  a  peculiar 
odor.  The  noise  which  I  noticed  there  was  the  tooting  of  the 
horns,  combined  with  the  cranking  of  the  automobiles  and  the 
continuous  loud  and  boisterous  noise.  It  was  the  after-effect 
of  the  cranking  of  the  automobiles.  This  noise  was  going  on 
when  I  went  on  shift,  and  it  would  continue  as  long  as  I  was 
there.  There  would  be  intervals  between  the  noise.  It  was  a 
very  loud  noise.  It  was  plainly  heard  in  the  lodging-house  and 
that  is  where  I  heard  it.  •  •  •  The  odor  was  a  sort  of  nau- 
seating, occasioning  a  sort  of  peculiar  sickness  of  the  stomach  as 
though  you  were  about  to  vomit.  •  •  •  I  have  noticed 
smoke  in  the  lodging-house.  It  would  be  coming  through  the 
windows  downstairs.  As  to  being  thick  or  otherwise,  I  will  say 
tiiat  smoke  would  vary;  sometimes  it  was  thick,  other  times  it 
was  not.  It  was  so  that  you  could  notice  it.  This  continued 
from  the  time  the  garage  was  built  until  we  finally  left  the 
place." 

Jim  Mike  testified:  ''I  used  to  room  there  when  the  garage 
was  built.  I  remained  there  as  a  lodger  about  four  weeks  after 
it  was  built  and  opened  for  business.  •  •  •  After  the 
garage  moved  in  there  and  opened  for  business  there  was  a  lot 
of  noise  and  smell.  •  •  •  There  was  an  awful  smell  of  gaso- 
line there;  it  was  hard  to  stay  in  there  on  account  of  the  smell. 
•  •  •  The  effect  it  had  upon  me  and  the  other  lodgers  was  to 
make  us  sick  and  we  couldn't  stand  it.  •  •  •  I  couldn't  get 
any  rest  there  after  the  garage  was  built.  •  •  •  The  reason 
I  left  there  was  on  account  of  the  noise  and  smell.  I  remained 
in  the  city  after  I  left  there." 

Similar  testimony  was  furnished  by  other  witnesses  who  had 
lodged  with  the  plaintiffs  but  who  were  compelled  to  leave  on 
account  of  the  noises,  smoke  and  smell  from  the  garage ;  and  this 
condition  became  so  serious  that  the  plaintiffs,  having  lost  most 
of  their  patronage  and  being  no  longer  able  to  profitably  con- 
duct a  lodging-house  in  the  Casino,  were  obliged  to  and  did  quit 
the  premises  in  December,  1910.    In  the  interim,  however,  they 
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made  complaints  of  the  condition  to  Pincus  and  requests  of  him 
for  relief,  and  his  invariable  answer,  it  seems,  was:  ''Blaustein, 
I  told  you  what  would  be  the  result  of  it";  or  "Mrs.  Blaustein, 
I  told  you  the  consequence,  what  it  will  be." 

Appellant  concedes  that  in  the  lease  in  question  there  is  im- 
plied a  covenant  for  quiet  enjoyment.  That  the  circumstances 
disclosed  by  the  evidence  were  such  as  to  d€stroy  the  quiet  enjoy- 
ment of  the  Casino  by  the  respondents,  were  sufficient  to  justify 
them  in  quitting  the  premises  and  were  tantamount  to  an  evic- 
tion is  too  clear  for  discussion.  (York  v.  Steward,  21  Mont.  515, 
43  L.  R.  A.  125,  55  Pac.  29 ;  Osmers  v.  Furey,  32  Mont.  581,  81 
Pac.  345 ;  Wade  v.  Herndl,  127  Wis.  544,  7  Ann.  Cas.  591,  5  L. 
R.  A.,  n.  s.,  855,  107  N.  W.  4;  McCall  v.  New  York  L.  Ins.  Co,, 
201  Mass.  223,  21  L.  R.  A.,  n.  s.,  38,  87  N.  E.  582;  Adams  v. 
Wernsr,  120  Mich.  432,  79  N.  W.  636 ;  Lay  v.  Bennett,  4  Colo. 
App.  252,  35  Pac.  748 ;  Tollman  v.  Murphy,  120  N.  Y.  345,  24 
N.  E.  716 ;  Northern  Trust  Co.  v.  Palmer,  171  111.  383,  49  N.  E. 
553;  Fish  v.  Dodge,  4  Denio  (N.  Y.),  311,  47  Am.  Dec.  254;  De 
Palma  v.  Weinman,  15  N.  M.  68,  24  L.  R.  A.,  n.  s.,  427,  103  Pac. 
782.) 

We  are  unable  to  appreciate  the  argument  of  appellant  that 
because  the  tenants  of  the  garage  owned  no  machines,  and  the 
[2]  noises,  fumes  and  smells  were  occasioned  by  the  acts  of 
private  owners  who  merely  rented  stalls  in  the  garage,  there  was 
no  such  privity  with  Pincus  as  to  render  him  responsible.  Doubt- 
less it  is  the  rule  that  the  acts  of  third  persons  impairing  the 
usefulness  or  enjoyment  of  demised  premises  do  not  amount  to 
an  eviction  by  the  lessor  (24  Cyc.  1132) ;  but  nothing  is  shown 
to  have  occurred  that  might  not  be  expected  to  occur  in  a  garage ; 
the  getting  of  the  machines  in  and  out  of  the  garage,  whether 
by  private  owners  or  others,  was  a  necessary  incident  in  the 
business  of  the  garage,  as  was  also  whatever  noises,  smells  or 
fumes  might  arise  out  of  that  process.  It  was  to  accommodate 
the  business  of  a  garage  that  Pincus  designed,  built  and  rented 
the  building,  with  full  knowledge  of  the  annoyance  it  might 
cause  to  the  respondents.  It  is  not  at  all  clear  that  all  the  noises, 
fumes  and  smells  were  generated  by  the  acts  of  private  owners 
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or  that  the  lessees  of  the  garage  were  in  every  instance  innocent 
of  actual  participation  therein;  but  whether  this  be  so  or  not, 
it  would  be  the  refinement  of  artificiality  to  hold  Pincus  blame- 
less for  a  result  so  clearly  contemplated  and  foreseen. 

2.  It  is  insisted,  however,  that  the  damages  allowed  were  not 
proven.  There  was  evidence  to  show  that  after  th«  execution 
of  the  lease  and  before  the  disturbances  complained  of  the  re- 
spondents made  important  changes  in  the  interior  of  the  Casino, 
besides  installing  a  heating  plant,  all  of  considerable  cost  and 
value ;  also  that  as  the  result  of  the  operation  of  the  garage  the 
business  of  respondents  was,  as  an  instrument  of  profit,  prac- 
tically destroyed.  From  these  two  elements  alone,  omitting 
furniture,  it  is  not  difiicult  to  compute  a  sum  equal  to,  or  in  ex- 
cess of,  the  amount  finally  allowed  by  the  trial  court.  If  any- 
one has  cause  to  complain  in  this  regard,  it  is  not  the  appellant. 

But  it  is  urged  the  only  evidence  of  damage  on  account  of 
the  loss  of  business  and  profits  was  incompetent,  speculative  and 
[3]  remote.  This  has  reference  to  the  fact  that  as  a  basis  of 
computation  the  court  admitted  evidence  of  profits  which  actu- 
ally had  been  realized  in  the  period  of  respondents'  occupancy 
of  the  premises  prior  to  the  erection  of  the  garage.  This  evi- 
dence, instead  of  lacking  the  fundamentals  of  admissibility,  was 
singularly  complete;  it  disclosed  a  permanent  business  of  a 
stable  and  certain  character,  in  which  the  daily  income  and  ex- 
pense maintained  a  consistent  average  throughout  the  period 
from  March,  1909,  to  July  1,  1910 ;  commencing  with  July,  1910, 
and  for  no  apparent  cause  except  the  garage,  the  income  dropped 
to  less  than  one-half,  although  no  corresponding  reduction  in 
the  expense  of  operation  was  possible.  We  think  this  evidence 
was  properly  admitted  (First  Nat,  Bank  of  Portland  v.  Car^ 
roll,  35  Mont.  302,  309,  88  Pac.  1012 ;  Snow  v.  Pulitzer,  142  N.  Y. 
263,  36  N.  E.  1059 ;  SchUe  v.  Brokahus,  80  N.  Y.  614 ;  KUcJien 
Bros.  Hotel  Co.  v.  PhUbin,  2  Neb.  (Unof.)  340,  96  N.  W.  487; 
D%  Palma  v.  Weinman,  16  N.  M.  302,  121  Pac.  40 ;  Alden  v.  May- 
field,  164  Cal.  6, 127  Pac.  45 ;  Mensing  v.  Wright,  8  Kan.  98,  119 
Pac.  374),  and  that  it  fairly  sustained  the  burden  assigned  to  it. 

In  view  of  the  above  conclusions,  non^  of  the  rulings  com- 
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plained  of  in  the  admission  and  exclusion  of  evidence  presents 
any  error  prejudicial  to  appellant.  Nor  do  we  think  the  given 
instructions  which  are  assigned  as  error  are  open  to  the  objec- 
tions urged  against  them  on  the  trial.  It  is  also  clear  that  under 
the  circumstances  of  this  case  the  court  was  correct  in  modify- 
ing appellant's  instructions  numbered  1,  4,  7  and  17,  and  in 
refusing  appellant's  proposed  instructions  Nos.  2,  S,  6,  9,  11, 
13, 15, 16, 19  and  20,  since  they  were  either  framed  on  an  errone- 
ous theory  or  were  inaccurate  in  phraseology,  or  were  covered. 

What  is  intended  for  an  assignment  of  errors  in  appellant's 
brief  covers  twenty-eight  pages  and  is  a  potpourri  of  random 
[4]  narrative,  rulings  (unnumbered)  of  the  trial  court,  ex- 
planatory statements  and  argumentative  matter.  This  condi- 
tion, counsel  for  respondents  urge,  entitles  them  to  have  the 
appeal  dismissed,  since  it  is  unfair  to  them  and  has  rendered 
their  task  of  replying  very  difficult.  An  indisposition  on  our 
part  to  go  to  this  length  without  warning  has  occasioned  us 
much  needless  work  in  the  effort  to  fairly  review  the  trial  pro- 
ceedings. The  rules  relating  to  briefs,  as  promulgated  November 
20,  1911,  are  neither  hard  to  understand  nor  laborious  to  follow ; 
and  we  shall  not  again,  in  a  similar  situation,  take  the  trouble 
that  we  have  taken  here  to  ascertain  the  character  and  value  of 
appellant's  contentions. 

Finding  no  prejudicial  error,  the  judgment  and  order  ap- 
pealed from  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Hollowat 
concur. 

Rehearing  denied  May  3,  1913. 
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MOORE,  Respondent,  v.  BUTTE  ELECTRIC  RAILWAY  CO. 

ET  AL.,  Appellants. 

(No.  3,235.) 
(Submitted  March  20,  1913.    Decided  April  5,  1913.) 

[131  Pac.  635.] 

New  Trial — Notice  of  Motion — ''Upon  Minutes  of  Came*' — 
Sufficiency — Mode  of  Procedure — Appeal  and  Error — Review 
— Presumptions, 

New  Trial — Notice  of  Motion — "Upon  Minutes  of  Cause" — Sufficiency. 

1.  A  notice  of  intention  to  move  for  a  new  trial  was  not  rendered 
abortive  by  the  statement  that  the  motion  would  be  based  "upon  the 
minutes  of  said  cause,"  instead  of  "upon  the  minutes  of  the  court," 
the  statutory  language  (Rev.  Codes,  sec.  6795),  the  former  phrase,  so 
far  as  imparting  the  information  intended  by  the  section  to  be  given 
to  the  opposing  party  is  concerned,  being  substantially  equivalent  to 
the  latter. 

Same — Motion — Mode  of  Procedure. 

2.  One  intending  to  move  for  a  new  trial  upon  any  ground  other 
than  those  mentioned  in  the  first  four  subdivisions  of  section  6794, 
Revised  Codes,  may,  under  section  6795,  do  so  either  upon  the  minutes 
of  the  court  or  a  bill  of  exceptions;  if  he  have  several  grounds,  he  may 
select  one  method  for  one  ground  of  his  motion,  and  another  for  the 
remaining  ground  or  grounds. 

Same — Review — Presumptions. 

3.  Plaintiff's  notice  of  intention  to  move  for  a  new  trial  specified  seven 
grounds,  among  them  insufficiency  of  the  evidence  and  that  the  ver- 
dict was  against  law,  and  stated  that  the  motion  would  be  based,  inter 
aliGf  upon  the  minutes  of  the  court.  While  the  record  on  appeal  dis- 
closed the  methods  pursued  in  presenting  the  other  grounds,  it  was 
silent  as  to  the  course  pursued  in  relation  to  the  two  mentioned  above, 
both  of  which  are  properly  reviewable  upon  the  minutes.  Held^  that 
it  being  the  duty  of  appellant  to  show  error  in  the  court  in  granting 
the  motion,  and  no  error  having  been  made  apparent  in  other  respects, 
it  will  be  presumed  that  the  order,  so  far  as  relates  to  the  two  grounds 
specified  supra,  was  based  upon  the  minutes. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  Patrick  J.  Moore  against  the  Butte  Electric  Rail- 
way Company  and  another.  From  an  order  granting  plaintiff 
a  new  trial,  defendants  appeal.    Affirmed. 

3Iessrs.  Oeorge  F,  Shelton,  Peter  Breen,  Fred  J.  Furman,  and 
A.  J.  Verheyen,  for  Appellants,  submitted  a  brief  as  well  as  one 
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in  reply  to  that  of  Respondent;  Messrs.  Breen  and  Furman 
argued  the  cause  orally. 

Messrs.  McCaffery  &  Tyler,  and  Mr,  B.  K.  Wheeler,  for  Re- 
spondent, submitted  a  brief;  Mr.  Jos.  J.  McCaffery  argued  the 
cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

In  this  action  the  verdict  of  the  jury  and  judgment  thereon 
were  for  the  defendants.  Thereafter  the  plaintiff  filed  his  no- 
tice of  intention  to  move  for  new  trial,  and  later  his  motion  'was 
heard  and  granted.  This  appeal  is  from  the  order  of  the  district 
court  granting  said  motion. 

The  notice  of  intention  to  move  for  a  new  trial  specifies  seven 
grounds,  to-wit,  irregularities  in  the  proceedings  by  which  plain- 
tiff was  prevented  from  having  a  fair  and  impartial  trial,  mis- 
conduct of  the  jury,  accident  and  surprise,  newly  discovered 
evidence,  insuflBciency  of  the  evidence  to  justify  the  verdict,  that 
the  verdict  is  against  the  law,  and  errors  of  law.  The  notice 
recites:  "This  motion  for  a  new  trial  will  be  based  upon  a  bill 
of  exceptions  to  be  hereinafter  prepared  and  served  upon  you, 
and  upon  the  pleadings,  papers,  minutes,  files,  and  records  of 
said  cause,  and  upon  affidavits  to  be  hereinafter  served."  The 
transcript  on  appeal,  as  filed  in  this  court,  does  not  pretend  to 
be  a  complete  record  of  the  proceedings  below,  and  it  does  not 
contain  anything  to  put  the  trial  court  in  error  in  granting  the 
motion  for  new  trial,  if  the  motion  was,  or  could  have  been,  pre- 
sented "upon  the  minutes  of  the  court.'* 

As  we  understand  the  appellants'  contention,  it  is  that  the 
motion  for  new  trial  could  not  have  been  presented  upon  the 
minutes  of  the  court  for  two  reasons:  (1)  The  notice  of  intention 
[1]  does  not  state  that  the  motion  will  be  made  upon  the 
minutes  of  the  .court ;  that  the  word  "minutes"  in  the  notice  does 
not  mean  "minutes  of  said  cause,"  and  that  "minutes  of  said 
cause"  is  not  "minutes  of  the  court";  and  (2)  that  as  to  the 
ground,  errors  of  law,  the  plaintiff  having  elected  to  cover  this 
in  a  bill  of  exceptions,  "he  could  not  under  any  circumstances 
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move  for  a  new  trial  upon  the  minutes  of  the  court."  This  is 
entirely  too  technical.  The  word  "minutes"  is  used  in  the  no- 
tice in  obvious  connection  with  the  phrase  "of  said  cause,"  and 
meana  "minutes  of  said  cause."  The  term  "minutes  of  the 
court,"  as  used  in  the  statute,  means,  of  course,  the  minutes  of 
the  court  in  the  particular  cause,  and  contemplates  that,  "upon 
a  motion  for  a  new  trial  made  upon  the  minutes  of  the  court, 
the  trial  court  may  take  into  consideration  all  the  pleadings, 
records,  minute  entries  and  the  evidence  offered  at  the  trial,  and, 
from  the  entire  case  thus  presented,  determine  the  motion" 
(Sfate  ex  rel  Cohn  v.  District  Court,  38  Mont.  119,  125,  99  Pac. 
139) ;  the  phrase,  "pleadings,  papers,  minutes,  files  and  records 
of  said  cause,"  as  used  in  the  notice,  can  mean  nothing  else  than 
the  minutes  of  the  court,  as  above  defined.  So  that,  although 
the  notice  of  intention  before  us  illustrates  an  unhappy  tendency 
to  depart  from  the  statutory  language,  which,  in  matters  of  this 
kind,  is  much  to  be  preferred,  yet  it  gave  the  same  information 
that  the  statute  intends  should  be  given,  and  it  was,  as  to  all 
purposes  now  considered,  substantially  equivalent. 

The  second  criticism  is  founded  upon  the  following  language 
of  the  statute:  "For  any  other  cause  it  may  be  made,  at  the 
[2]  option  of  the  moviug  party,  either  upon  the  minutes  of 
the  court  or  upon  a  bill  of  exceptions."  (Sec.  6795,  Rev. 
Codes.)  This  is  supposed  by  appellants  to  mean,  not  only  that 
if  a  party  move  for  a  new  trial  for  errors  of  law  he  must  do  so 
upon  either  the  minutes  of  the  court  or  a  bill  of  exceptions,  and 
not  upon  both,  but  also  that  if  he  have  two  grounds,  such  as 
errors  of  law  and  insufficiency  of  the  evidence,  he  may  not  choose 
one  method  for  the  first  and  the  other  for  the  second.  That  con- 
struction is  erroneous,  as  this  court  has  indicated  on  several  occa- 
sions. {Gamer  v.  Olenn,  8  Mont.  371,  20  Pac.  654;  Sanden  v. 
Northern  Pac.  By.  Co.,  39  Mont.  209,  102  Pac.  145 ;  Cummings 
V.  Reins  Copper  Co.,  40  Mont.  599,  107  Pac.  904.) 

The  record  here  discloses  that  on  his  motion  for  new  trial 
the  plaintiff  presented  affidavits  in  support  of  his  claims  of 
[3]  misconduct  of  the  jury  and  newly  discovered  evidence,  and 
that  as  to  irregularities  and  certain  errors  of  law  he  presented 
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ft  bill  of  exceptions;  but  as  to  the  ground  of  insufficiency  of 
the  evidence,  and  that  the  verdict  is  against  the  law — grounds  of 
motion  reviewable  upon  the  minutes  of  the  court — ^we  are  not 
advised  what  the  course  of  proceeding  was.    The  situation  is 
thus  precisely  similar  to  that  in  Sanden  v.  Northern  Pacific  By, 
Co.,  supra,  in  which  this  court  said :  '*The  district  court  has  gen- 
eral jurisdiction  to  grant  new  trials,  and  the  action  of  that  court 
is  presumed  to  be  regular.    •    •    •    Under  the  law  relating  to 
motions  for  new  trials  in  force  at  the  date  of  the  proceedings, 
such  motion  could  be  made  and  granted  on  the  minutes  of  the 
court.     •    •    •    As  the  notice  of  intention  to  move  for  a  new 
trial  recited  that  the  motion  would  be  made  on  the  minutes  of 
the  court,  and  there  is  nothing  to  indicate  that  the  order  was  not 
based  upon  the  minutes,  we  cannot  say  that  the  court  acted  en- 
tirely upon  the  bill  of  exceptions.    It  may  be  that  the  bill  was 
not  considered  by  the  district  court,  but  that  the  order  was  based 
entirely  on  what  was  disclosed  by  the  minutes.    •    •    •    The 
burden  is  on  the  appellant  to  show  that  the  district  court  was 
not  warranted  in  granting  the  motion  for  a  new  trial,  either  on 
the  bill  of  exceptions  or  the  minutes  of  the  court.    •    •    •     " 
No  useful  purpose  would  be  served  by  determining  whether 
any  of  the  particular  matters  set  forth  in  the  transcript  was  suffi- 
cient to  justify  the  action  of  the  trial  court;  for,  the  appellant 
having  failed  to  show  that  it  was  unwarranted,  the  order  grant- 
ing plaintiff's  motion  for  new  trial  must  be  affirmed. 

Affirmed. 

Mb.  Ghisp  Justice  Bbantly  and  Me.  Justice  Holloway 
concur. 
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SINGER,  Respondent,  v.  MISSOULA  STREET  RAILWAY 

CO.  ET  AL.,  Appellants. 

(No.  3,234.) 
(Submitted  March  19,  1913.    Decided  April  7,  1913.) 

[131  Pac.  630.]. 

Personal  Injuries — Street  Railroads — Rights  of  Travelers  on 
Bridges  —  Contributory  Negligence  —  Last  Clear  Chance  — 
Negligence — Jury  Qtiestion, 

Personal  Injuries — Street  Railroads — ^Bights  of  Travelers  on  Bridges — Con- 
tributory Negligence. 

1.  Obiter:  A  traveler  in  attempting  to  cross  a  bridge  while  riding  a 
horse  which,  though  up  to  that  time  gentle  and  accustomed  to  street- 
cars, became  restive  and  unmanageable  at  the  approach  of  a  car,  or  in 
failing  to  retire  therefrom,  did  not  thereby  become  a  trespasser  upon 
the  right  of  way  of  the  railway  company  over  the  bridge,  nor  lay  him- 
self open  to  the  charge  of  being  guilty  of  contributory  negligence  as  a 
matter  of  law. 

Same — Last  Clear  Chance — Negligence  of  Motorman  Jury  Question. 

2.  Upon  the  assumption  that  plaintiff,  in  going  upon  the  bridge  on 
horseback  under  the  conditions  set  forth  in  paragraph  1  supra,  was  guilty 
of  negligence,  and  that  the  facts  made  the  doctrine  of  the  last  clear 
chance  applicable,  evidence  held  to  have  made  out  a  case  for  the  jury 
upon  the  question  whether  the  motorman  in  charge  of  the  ear  in 
colliding  with  which  plaintiff  was  injured,  took  such  precautions  as  he 
should  have  taken  to  avoid  injury  to  the  latter,  after  he  discovered 
his  perilous  position. 

Appeal  from  District  Court,  Missoula  County;  F.  C.  Webster, 
Judge. 

Action  by  George  Singer  against  the  Missoula  Street  Railway 
Company  and  one  of  its  motormen.  From  a  judgment  for  plain- 
tiflf,  defendants  appeal.    Affirmed. 

Messrs.  W.  M.  Bickford,  V.  8.  Kutchin^  and  Wm.  F.  Wayne 
submitted  a  brief  in  behalf  of  Appellants ;  Mr.  Wayne  argued  the 
cause  orally. 

Respondent  was  guilty  of  gross  initial  negligence  in  the  fol- 
lowing respects:  (1)  In  attempting  to  ride  his  horse  across  the 
bridge  knowing  the  likelihood  of  meeting  street-cars  thereon, 
without  adequate  equipment  with  which  to  control  him.  (2)  In 
that  he  refused  to  take  advantage  of  the  opportunity  presented 
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to  him  during  the  entire  time  elapsing  from  the  moment  when 
the  ear  came  into  view  to  the  moment  of  the  collision  (a  distance 
of  some  300  feet),  to  turn  the  animal  about,  or  permit  him  to 
turn  about  as  he  was  making  every  effort  to  do,  and  proceed 
northward  oflP  of  the  bridge  and  to  a  place  of  safety.  The  law 
required  of  him  the  exercise  of  reasonable  care  for  his  own  safety 
and  presumed  that  he  would  exercise  it.  (Rev.  Codes,  sec.  7962, 
subd.  4 ;  Monson  v.  La  France  Copper  Co.,  39  Mont.  50, 133  Am. 
St.  Rep.  549,  101  Pac.  243.)  ''The  duty  of  guarding  an  indi- 
vidual against  injury  which  the  law  imposes  upon  a  railroad 
company  is  no  higher  or  greater  than  that  which  the  individual 
owes  to  care  for  his  own  safety."  (Southern  Ry.  Co.  v.  Bailey, 
110  Va.  833,  67  S.  B.  365.)  The  burden  of  proof  was  upon  re- 
spondent, as  soon  as  his  negligence  was  developed  in  his  own 
evidence,  to  exonerate  himself  from  the  effect  thereof  by  a  fair 
preponderance  of  the  evidence.  He  chose  to  take  the  position 
that,  conceding  his  negligence,  appellants  had  a  last  clear  chance 
to  avoid  the  injury  by  the  exercise  of  ordinary  care.  The  burden 
of  proof  was  thus  upon  him  to  prove  (1)  that  his  position  of 
peril  was  discovered  by  appellants  (San  Antonio  Traction  Co.  v. 
Kelleher,  48  Tex.  Civ.  App.  421,  107  S.  W.  64) ;  (2)  ability  of 
appellants  to  avoid  the  accident  by  the  exercise  of  ordinary  care 
{Pli7ikiewisch  v.  Portland  Ry,  etc.  Co.,  58  Or.  499,  115  Pac.  151 ; 
Trigg  v.  Water  etc.  Transit  Co.,  215  Mo.  521,  20  L.  R.  A.,  n.  s., 
987,  114  S.  W.  972;  Butler  v.  Rockland  etc.  Ry.  Co.,  99  Me.  149, 
105  Am.  St.  Rep.  267,  58  Atl.  775) ;  and  there  was  no  proof 
introduced  by  him,  either  in  chief  or  in  rebuttal,  upon  either  of 
these  matters. 

The  doctrine  of  the  last  clear  chance  presupposes  (1)  initial 
or  contributory  negligence  of  the  person  injured;  (2)  a  perilous 
or  dangerous  position  of  the  person  injured  created  by  such 
negligence;  (3)  discovery  of  this  position  by  the  person  sought 
to  be  charged;  and  (4)  new  or  primary  negligence  of  the  person 
sought  to  be  charged  subsequent  to  the  negligence  of  the  person 
injured,  of  such  a  character  that  without  it  the  injury  would 
not  have  occurred.  It  is  the  doctrine  of  discovered  peril.  The 
theory  upon  which  it  proceeds  is  that  the  initial  or  contributory 
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fault  of  the  person  injured  has  created  a  new  condition,  which  is 
discovered  by  the  person  sought  to  be  charged,  and  that  subse- 
quent to  the  discovery  of  this  condition,  the  person  sought  to  be 
charged  has  had  a  fair  opportunity  to  avoid  the  injury  by  the 
exercise  of  ordinary  care  and  has  failed  to  do  so.  {Hall  v. 
Missouri  etc.  R.  Co.,  219  Mo.  553,  118  S.  W.  56.)  The  plaintiflf 
must  show  that  at  some  point  of  time  in  view  of  the  entire  situa- 
tion, including  plaintiff's  negligence,  the  defendant  was  there- 
after culpably  negligent  and  its  negligence  the  latest  in  the 
succession  of  causes.  {Butler  v.  Rockland  etc.  Ry.  Co.,  99  Me. 
149,  105  Am.  St.  Rep.  267,  58  Atl.  775;  Southern  Ry.  Co.  v. 
Bailey,  110  Va.  833,  67  S.  E.  365 ;  Qumm  v.  Kansas  etc.  Ry.  Co., 
141  Mo.  App.  306,  125  S.  W.  796.) 

The  doctrine  of  the  last  clear  chance  does  not  apply  where 
the  peril  of  the  person  injured  is  not  discovered,  and  could  not 
by  the  exercise  of  ordinary  care  be  discovered  until  too  late  to 
avoid  the  accident.  (36  Cyc.  1568;  State  v.  Cumberland  etc. 
Ry.  Co.,  106  Md.  529,  16  L.  R.  A.,  n.  s.,  297,  68  Atl.  197 ;  La/ugh- 
lin  V.  St.  Louis  etc.  Ry.  Co.,  144  Mo.  App.  185,  129  S.  W.  1006 ; 
Rippetoe  v.  Feely,  20  Idaho,  619,  119  Pac.  465 ;  Rissler  v.  St. 
Louis  Transit  Co.,  113  Mo.  App.  120,  87  S.  W.  578 ;  San  Antonio 
Traction  Co.  v.  Kelleher,  48  Tex.  Civ.  App.  421,  107  S.  W.  64; 
2  Thompson  on  Negligence,  sec.  1629.) 

Mere  knowledge  of  the  presence  of  the  person  injured  with- 
out knowledge  of  his  peril  is  not  sufBcient.  {LouisvUle  Ry.  Co. 
V.  Colston,  117  Ky.  804,  79  S.  W.  243 ;  Rissler  v.  St.  Louis  Tranr 
sit  Co.,  113  Mo.  App.  120,  87  S.  W.  578.)  The  doctrine  can 
never  apply  when  the  negligence  of  the  person  injured  continued 
up  to  the  time  of  the  injury,  or,  in  other  words,  when  both  par- 
ties were  contemporaneously  and  continuously  negligent  up  to 
the  time  of  the  accident.  (36  Cyc.  1567;  Se§o  v.  Souihem  Pac. 
Co.,  137  Cal.  405,  70  Pac.  279 ;  Everett  v.  Los  Angeles  etc.  Ry. 
Vo.,  115  Cal.  105,  43  Pac.  207,  at  210;  Tobin  v.  Omnibus  Cable 
Co.,  4  Cal.  Unrep.  214,  34  Pac.  124 ;  Holmes  v.  South  Pac.  Coast 
Ry.  Co.,  97  Cal.  161,  31  Pac.  834 ;  Hager  v.  Souihem  Pac.  Co., 
98  Cal.  309,  33  Pac.  119 ;  Drown  v.  Northern  Ohio  Traction  Co., 
76  Ohio  St.  234,  118  Am.  St.  Rep..  844,  10  L.  R.  A.,  n.  s.,  421,  81 
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N.  E.  326 ;  Green  v.  Los  Angeles  Terminal  By.  Co.,  143  Cal.  31, 
101  Am.  St.  Rep.  68,  76  Pac.  719 ;  Oumm  v.  Kansas  etc.  By.  Co., 
141  Mo.  App.  306,  125  S.  W.  796 ;  Himmelioright  v.  Baker,  82 
Kan.  569,  109  Pac.  178 ;  BtUler  v.  Bockland  etc.  By.  Co.,  99  Me. 
149,  105  Am.  St.  Rep.  267,  58  Atl.  775;  Plinkiewisch  v.  Port- 
land By.  etc.  Co.,  58  Or.  499,  115  Pac.  151.) 

The  case  of  Coughtry  v.  WUlamette  By.  Co.,  21  Or.  245,  27 
Pac.  1031,  was,  in  its  facts,  almost  identical  with  our  case :  Plain- 
tiff's driver  was  holding  the  team  beside  the  track;  when  they 
saw  the  street-car  coming  they  became  uneasy,  and  when  it  was 
about  125  feet  away  one  of  the  horses  ''danced"  on  to  the  track 
and  continued  there  until  struck  by  the  car;  the  car  was  not 
going  at  its  usual  speed,  but  faster.  It  was  held  that  there  was 
no  evidence  of  negligence  on  defendant's  part  to  support  a  ver- 
dict for  plaintiff. 

Mr.  Harry  E.  Parsons,  for  Respondent,  submitted  a  brief. 

It  is  not  essential  that  appellants  should  have  actually  dis^ 
covered  respondent's  peril  in  order  that  they  might  be  held  liable 
under  the  doctrine  of  the  last  clear  chance.  Actual  knowledge 
is  not  necessary.  If  in  the  exercise  of  ordinary  care  upon  their 
part  they  ought  to  have  discovered  his  peril,  that  is  sufficient. 
{Bogan  v.  Carolina  Cent.  B.  Co.,  129  N.  C.  154,  55  L.  R.  A. 
418,  39  S.  E.  808 ;  Neary  v.  Northern  Pac.  B.  Co.,  37  Mont.  461, 
19  L.  R.  A.,  n.  8.,  446,  97  Pac.  944 ;  Hammond  v.  Eads,  32  Ind. 
App.  249,  69  N.  E.  555.)  That  the  respondent  was  actually 
in  a  position  of  peril  cannot  be  controverted.  As  so  cdiowing 
that  his  peril  was  actually  discovered  by  appellants  or  that  in 
the  exercise  of  due  care  on  their  part  it  ought  to  have  been  dis- 
covered, we  submit  the  following:  Let  us  assume  that  the  ap- 
proximate cause  of  the  collision  was  the  frightened  and  un- 
manageable condition  of  the  horse,  and  that  in  the  absence  of 
such  condition  the  horse  and  the  car  would  have  passed  each 
other  in  safety.  {Citizens'  St.  By.  Co.  v.  Damm,  25  Ind.  App. 
511,  58  N.  B.  564.)  Confessedly  the  car  ran  from  90  to  120 
feet  past  the  point  of  collision.    That  fact  alone  has  been  re- 
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peatedly  held  sufficient  to  show  negligence  on  the  part  of  the 
motorman  and  lack  of  contributory  negligence  on  the  part  of 
the  plaintiff.  {Stevens  v.  Union  Ry.  Co,,  75  App.  Div.  602, 
78  N.  Y.  Supp.  624,  176  N.  Y.  607,  68  N.  E.  1125;  Binns  v. 
Brooklyn  Heights  Ry.  Co.,  89  App.  Div.  359,  85  N.  Y.  Supp. 
874;  Bremer  v.  Railway  Co.,  107  Minn.  326,  21  L.  R.  A.,  n.  s., 
887,  120  N.  W.  382.)  **Each  party  must  act  reasonably  under 
the  attending  circumstances."  (Baldwin  on  Railway  Law, 
417.)  **The  motorman  is  not  bound  to  anticipate  that  a  rider 
will  turn  from  a  position  of  safety  alongside  the  track  and  ride 
in  front  of  a  car  in  such  a  way  as  to  bring  about  a  collision." 
{Id.  421.)  And  the  plaintiff  likewise  had  the  right  to  assume 
that  the  motorman  would  exercise  ordinary  care  and  diligence 
to  prevent  an  accident  or  collision  of  this  character.  {Indian- 
apolis St.  Ry,  Co,  V.  Schmidt,  35  Ind.  App.  202,  71  N.  E.  663,  72 
N.  E.  478 ;  Bremer  v.  Railway  Co,,  107  Minn.  326,  21  L.  R.  A., 
n.  s.,  887,  120  N.  W.  382.)  "The  motorman  must  be  on  the 
constant  watch  for  teams  or  cyclists  turning  upon  the  track, 
and  keep  his  car  under  such  control  as  to  be  able  to  slacken 
speed  or  come  to  a  stop,  should  their  safety  seem  reasonably  to 
demand  it."     (Baldwin  on  Railway  Law,  421.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  is  an  action  for  damages  for  personal  injuries  sustained 
by  the  plaintiff  in  a  collision  with  one  of  the  electric  cars  of  the 
defendant  railway  company  upon  Higgins  avenue  bridge,  in  the 
city  of  Missoula,  on  January  7,  1911.  The  defendant  Miner 
was  the  motorman  in  charge  of  and  operating  the  car  at  the  time 
of  the  accident.  The  bridge  extends  across  the  Missoula  river 
at  the  foot  of  Higgins  avenue,  connecting  the  city  proper  with 
South  Missoula.  It  is  1,023.6  feet  in  length,  and  consists  of  a 
roadway,  28.90  feet  in  width,  with  a  footway  on  either  side  sepa- 
rated from  it  by  railings.  A  single  car  track,  four  feet  in  width, 
lies  in  the  middle  of  the  roadway.  Allowing  for  the  overhang 
of  a  car  when  passing  over  the  track,  there  is  left  between  it 
and  the  footway  railing  on  either  side  a  clearance  for  vehicles, 
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etc.,  of  10.6  feet.  The  south  end  of  the  bridge  is  7.54  feet  higher 
than  the  north  end.  From  the  south  the  roadway  ascends  on 
a  grade  of  about  one  per  cent  for  a  distance  of  174  feet,  and  then 
descends  on  substantially  the  same  grade  to  the  north.  After 
a  car  passing  in  either  direction  reaches  the  highest  point,  the 
power  is  shut  off,  and  it  is  allowed  to  drift  down  the  incline, 
the  motorman  controlling  the  speed  by  means  of  air  brakes. 
The  plaintiff's  home  is  in  South  Missoula.  On  the  day  of  the 
accident  he  started  from  Missoula  to  go  to  his  home.  He  was 
riding  a  heavy  draught  horse,  weighing  about  1,500  pounds, 
which  had  on  it  a  light  single  harness  with  a  blind  bridle.  He 
did  not  have  a  saddle,  but  was  using  a  piece  of  blanket  instead. 
The  different  parts  of  the  harness  were  so  secured  as  not  to  inter- 
fere with  the  horse's  movements.  When  the  plaintiff  had 
reached  a  point  on  the  bridge  about  300  feet  from  the  north  end, 
he  observed  a  car  approaching  from  the  opposite  direction  at 
a  distance  of  about  300  feet.  At  the  sight  of  the  car,  and  pre- 
sumably owing  to  the  noise  created  by  its  movement,  the  horse 
became  restive  and  attempted  to  turn  and  run.  The  plaintiff 
struggled  to  hold  it  under  control,  but  was  not  able  to  subdue 
it.  The  result  was  that  it  got  between  the  rails  as  the  car  was 
about  to  pass,  and  was  killed  by  collision  therewith ,  the  plaintiff 
being  thrown  to  the  roadway  and  seriously  injured. 

The  substantive  issue  made  by  the  pleadings  was  whether 
defendant  motorman  was  guilty  of  negligence  in  failing  to  stop 
the  car  in  time  to  avoid  the  collision,  and  this  negligence  was 
the  proximate  cause  of  the  injury ,  the  defendants  alleging  that 
plaintiff's  own  negligence  was  a  contributing  cause.  The  jury 
found  for  the  plaintiff  and  assessed  his  damages  at  the  sum  of 
$4,390.     The  appeal  is  from  the  judgment. 

The  only  question  submitted  for  decision  is  whether  there 
was  any  evidence  justifying  the  submission  of  the  case  to  the 
jury.  The  instructions  submitted  to  the  jury  are  not  in  the 
record.  It  is  not,  therefore,  apparent  what  was  the  court's  view 
of  the  rule  of  law  applicable.  The  theory  of  counsel  for  de- 
fendants, as  presented  in  their  brief,  proceeds  upon  the  assump- 
tion that  the  right  of  the  railway  company  to  the  use  of  the 
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bridge  is  so  far  superior  to  that  of  another  person  that  when  a 
ear  is  passing  over  it  such  other  person  must  give  to  it  the  ex- 
clusive right  of  way,  or  be  subject  to  the  imputation  of  negli- 
gence, which  will  preclude  a  recovery  for  any  injury  which  he 
may  sustain  from  a  collision  or  other  accident,  unless  he  can 
show  that  the  operator  of  the  car  has  discovered  his  presence 
and  has  failed,  when  a  condition  of  peril  has  intervened,  to 
use  such  means  as  are  in  his  power  to  avoid  the  accident.  They 
insist  that  the  burden  was  upon  the  plaintiff  to  show  (1)  that 
his  position  of  peril  was  discovered  by  the  motorman,  and  (2) 
that  the  latter  was  able  by  the  use  of  ordinary  care  to  avoid 
the  accident.  In  other  words,  the  plaintiff,  first  by  going  upon 
[1]  the  bridge  when  a  car  was  approaching  him,  and,  second, 
by  failing  to  retire  from  it  when  his  horse  became  restive  and 
unmanageable,  put  himself  in  the  position  of  a  trespasser  upon 
the  rights  of  the  company,  which,  for  this  reason,  owed  him 
no  duty  other  than  to  use  ordinary  care  to  avoid  injuring  him, 
after  his  position  of  peril  was  discovered.  They  thus  invoke 
the  rule  of  the  last  clear  chance,  and  argue  that  there  is  no  evi- 
dence tending  to  show,  either  that  the  motorman  discovered  the 
position  of  plaintiff,  or  that,  if  he  did,  he  failed  to  use  ordinary 
care  to  avoid  the  collision.  Whether  the  rule  is  technically  ap- 
plicable to  a  case  of  this  kind,  we  shall  not  undertake  to  deter- 
mine. We  do  not  think  plaintiff  was  guilty  of  negligence,  as 
a  matter  of  law,  either  in  going  upon  the  bridge,  or  in  remain- 
ing on  it,  though  he  saw  a  car  approaching.  But,  accepting  the 
theory  of  counsel  as  correct,  we  nevertheless  think  the  evidence 
made  a  case  for  the  jury.  It  may  be  summarized,  in  part,  as 
follows: 

The  plaintiff  had  advanced  from  the  north  end  of  the  bridge 
[2]  a  distance  of  300  feet.  The  horse  was  a  gentle  work  horse, 
accustomed  to  being  on  the  streets  when  cars  were  passing. 
It  began  to  exhibit  fright  when  the  car  was  at  a  distance  of  300 
feet  away.  Passengers  upon  the  car  noticed  this  fact.  At  that 
time  it  did  not  appear  to  be  under  plaintiff's  control.  It  was 
then  "prancing'*  back  and  forth  across  the  track.  From  that 
point  on  there  was  no  change  in  the  speed  of  the  car,  the  motor- 
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man  making  no  effort  to  check  or  stop  it.  It  proceeded  at  the 
same  rate  until  it  struck  the  horse.  One  witness,  who  was  a 
passenger,  stated:  **I  noticed  at  the  time  we  were  going  fast 
across  the  bridge.  •  •  •  We  went  as  fast  as  we  go  on  Third 
street  going  out  to  the  fort,  •  •  •  and  on  Third  street  they 
go  as  high  as  twenty  and  twenty-five  miles  an  hour."  This 
last  statement  was  made  by  a  witness  who  had  theretofore  been 
employed  as  a  motorman  by  the  defendant  company.  Another 
witness  stated  that  the  plaintiff  tried  to  keep  the  horse  off  the 
track,  but  that  it  backed  upon  it  two  or  three  times,  and  plain- 
tiff could  not  hold  it.  This  witness  testified:  ''I  saw  the  motor- 
man  at  that  time.  He  did  not  do  anything  at  all  until,  I  should 
say,  ten  seconds ;  then  he  threw  the  current  off.  He  stood  there 
practically  paralyzed,  it  appeared  to  me,  I  should  say  for  about 
ten  seconds.  I  should  not  say  how  far  the  car  had  gone  past 
the  horse  before  he  threw  the  current.  As  to  my  best  judgment 
upon  that,  he  may  have  gone  thirty  feet.  Bight  after  he  hit 
the  horse  he  stood  still,  my  recollection  is.  After  he  had  gone 
about  thirty  feet,  he  threw  the  handle  round  like  that.  At  that 
time  he  was  going  at  full  speed.  •  •  •  In  my  opinion,  there 
was  not  any  lessening  of  speed  from  the  time  I  first  saw  the 
ear  at  the  south  end  of  the  bridge  until  the  time  that  it  hit  the 
horse."  This  witness  observed  the  accident  from  the  upper 
floor  of  a  building  at  the  north  end  of  the  bridge,  400  or  500 
feet  distant  from  the  place  of  the  accident,  but  had  a  clear 
view.  He  stated  further  that  the  car  was  300  feet  away  when 
the  horse  began  to  be  restive.  *'As  the  car  drew  nearer,  the 
horse  became  more  frightened.  •  •  •  The  horse  backed  on 
the  track  two  or  three  times,  but  Singer  tried  to  keep  him  off. 
Singer  could  not  hold  him."  A  rule  of  the  company  requires 
cars  to  be  moved  over  the  bridge,  when  teams  are  upon  it,  at 
a  speed  not  to  exceed  six  miles  an  hour,  and  at  such  times  the 
cars  must  be  under  complete  control.  At  the  time  of  the  acci- 
dent there  were  four  teams  upon  the  bridge. 

The  motorman  in  charge  of  the  car  stated  that  he  was  drifting 
at  the  rate  of  five  or  six  miles  an  hour,  without  power;  that 
be  had  the  car  under  control ;  that  under  such  circumstances  a 
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car  could  be  stopped  in  about  forty  feet  or  the  length  of  the  car; 
that  he  did  not  see  the  horse  on  the  track  at  all;  that  he  first 
saw  it  300  or  400  feet  away;  that  at  a  distance  of  thirty  feet 
the  horse  began  to  dance  toward  the  track;  that  he  then  used 
all  the  emergency  appliances  to  bring  the  car  to  a  stop;  that 
the  horse  threw  up  its  head  and  began  to  dance  toward  the  track, 
and  was  struck  by  the  corner  of  the  car  as  it  was  about  to  pass; 
that  he  did  not  know  of  anything  else  he  could  have  done  to 
avoid  the  collision ;  that  in  observing  the  horse  he  supposed  that 
when  it  got  right  to  him  it  would  do  like  lots  of  other  horses 
and  "shoot  past"  him.  A  car  allowed  to  drift  from  the  highest 
point  of  the  bridge  without  restraint  would  go  at  the  rate  of 
twenty  or  twenty-five  miles  an  hour  when  within  250  feet  of  the 
north  end  of  the  bridge.  Sometimes,  when  the  bridge  was  clear, 
the  motorman  would  make  up  time  in  crossing.  The  car  was 
of  an  improved  pattern  and  fitted  with  the  most  approved  ap- 
pliances. The  motorman  in  charge  had  had  an  experience  of 
two  months,  having  learned  to  operate  a  car  within  that  time. 
The  car  struck  the  horse  on  the  rump  with  force  sufScient  to 
turn  it  end  for  end,  and  threw  it  oflf  the  track  into  the  roadway, 
killing  it.  The  vestibule  of  the  car  was  broken  in.  When  the 
car  was  finally  stopped,  it  was  from  90  to  120  feet  beyond  the 
point  of  collision. 

The  evidence  is  voluminous.  There  is  much  conflict  in  the 
statements  of  the  different  witnesses  as  to  the  particulars  of  the 
incident ;  but  the  foregoing  statement  of  it  is  sufficient  to  demon- 
strate  that,  upon  the  assumption  that  plaintiff  negligently  put 
himself  in  a  position  of  peril  and  remained  there,  whereas  by  re- 
treating from  the  bridge  he  could  have  avoided  the  accident 
and  thus  saved  himself,  there  was  presented  a  case  for  the  jury 
upon  the  question  whether  the  motorman  took  such  precautions 
as  he  ought  to  avoid  the  collision,  after  he  discovered  plaintiff's 
perilous  position.  The  facts  bring  the  case  clearly  within  the 
rule  as  applied  by  this  court  in  Neary  v.  Northern  Pac.  Ry.  Co., 
37  Mont.  461,  19  L.  B.  A.,  n.  s.,  446,  97  Pac.  944,  and  41  Mont. 
480,  110  Pac.  226.  Of  course,  it  was  not  incumbent  upon  the 
motorman  to  stop  the  car  when  he  first  observed  the  plaintiff 


17  Mont.]  State  ex  bel.  Powers  v.  Daus.  227 

approaching  from  the  north,  or  even  when  he  observed  that  the 
horse  was  becoming  unmanageable.  It  was  nevertheless  his 
duty,  when  he  observed  that  the  horse  was  likely  to  carry  the 
plaintiff  in  front  of  the  car,  and  therefore  into  a  perilous  posi- 
tion, immediately  to  take  such  precautions  as  he  could  to  avoid 
a  collision.  The  evidence  justified  a  finding  that  he  failed  to 
do  so. 
The  judgment  is  therefore  afSrmed* 

Affirmed, 

Mb.  Justice  Holloway  and  Mb.  Justice  Sanneb  concur. 


STATE  EX  BEL.  POWERS,  IIblatob,  v.  DALE,  County  Cubbk, 

Respondent. 

(No.  3,301.) 
(Sabmitted  March  4,  1913.    Decided  April  7,  1913.) 

[131  Pac.  670.] 

New    Couniies — County   Seat — Unincorporated    Toums — Eligi- 
bility. 

L  Eeldf  that  an  unincorporated  town  was  eligible  to  become  a  can- 
didate for  counfy  seat  of  a  county  proposed  to  be  created  under  Chap- 
ter 112,  Laws  of  1911. 

Mandamus  by  the  state  on  the  relation  of  William  Powers 
against  J.  W.  Dale,  county  clerk  and  recorder  of  Valley  county. 
Writ  issued. 

Messrs.  N orris,  Hurd  &  Lewis,  for  Relator;  Mr.  Edwin  L. 
Norris  argued  the  cause  orally. 

Mr.  2>.  M.  Kelly,  Attorney  General,  Mr.  Louis  P.  Donovan, 
Assistant  Attorney  General,  Mr.  Thomas  Dignan,  and  Messrs. 
Wdsh,  Nolan  dk  Scallon,  for  Respondent,  submitted  a  brief ;  Mr. 
Wm.  Scallon  argued  the  cause  orally. 
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MR.  JUSTICE  SANNBB  delivered  the  opinion  of  the  court. 

Mandamiis  to  the  county  clerk  of  Valley  county  to  compel  the 
placing  of  the  name  of  Bainville  upon  the  ballot  as  a  candidate 
for  county  seat  at  a  special  election  for  the  creation  of  the  county 
of  Sheridan.  Upon  the  hearing  it  was  ordered  that  the  per- 
[1]  emptory  writ  issue  as  prayed.  The  effect  of  this  ruling 
was  to  decide  that  an  unincorporated  town  is  eligible  as  a  candi- 
date for  the  county  seat  of  a  county  proposed  to  be  created  under 
the  so-called  Leighton  Act.  (Laws  1911,  p.  205  et  seq,)  It 
seems  desirable,  in  compliance  with  section  6249,  Revised  Codes, 
that  we  give  briefly  the  reasons  which  have  moved  us  to  this 
conclusion. 

The  Leighton  Act  was  approved  March  6,  1911,  and  its  pro- 
visions touching  the  establishment  of  the  county  seat  of  a  pro- 
posed new  county  are:  "There  shall  also  be  printed  upon  said 
ballot  the  words  *for  the  county  seat,*  and  the  names  of  all 
cities  or  towns  which  may  have  filed  with  the  county  clerk  a 
petition  •  •  •  nominating  any  city  or  town  within  the 
proposed  new  county  for  the  county  seat,  and  the  voter  shall 
designate  his  choice  for  county  seat  by  marking  a  cross  (X) 
opposite  the  name  of  the  city  or  town  for  which  he  desires  to 
cast  his  ballot.  •  •  •  In  case  any  city  or  town  fails  to  re- 
ceive a  majority  of  all  the  votes  cast,  then  the  city  or  town  re- 
ceiving the  highest  number  of  all  votes  cast,  shall  be  designated 
as  the  temporary  county  seat.  •  •  •  If  upon  the  canvass 
of  the  votes  cast  at  such  election  it  appears  that  sixty-five  per 
cent    of    the    votes    cast    •     •     •     are    for    the    new    county 

•  •  •  the  board  of  county  commissioners  shall  •  •  • 
declare  such  territory  duly    formed  and  created  as  a  county 

•  •  •  and  that  the  place  receiving  the  highest  number  of 
votes  cast  at  said  election  for  county  seat  shall  be  the  county 
seat  of  said  county.     •    •     •     '' 

The  contention  in  the  brief  of  respondent  is  that  the  term 
"city  or  town,"  as  used  in  the  foregoing  extract,  refers  only 
to  an  incorporated  city  or  town,  for  the  following  reasons :  That, 
to  be  a  city  or  town,  a  community  must  be  incorporated,  other- 
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wise  it  is  merely  a  village  or  camp;  that,  whenever  the  legisla- 
ture has  intended  an  Act  to  apply  to  so-called  unincorporated 
cities  or  towns,  it  has  explicitly  so  declared ;  that,  in  the  absence 
of  a  contrary  intention,  the  term  "city  or  town"  must  be  con- 
atmed  with  reference  to  section  3202,  Revised  Codes,  in  which 
it  is  provided  that  "a  city  or  town  is  a  body  corporate  and 
politic,"  etc.;  that  there  is  nothing  in  the  Leighton  Act  from 
which  it  can  be  reasonably  inferred  that  the  term  **city  or 
town,"  as  used  therein,  is  not  intended  to  mean  an  incorporated 
city  or  town. 

The  term  "town"  has  a  general  and  popular,  as  well  as  a 
technical,  meaning.  In  conunon  parlance  it  has  had  an  almost 
unvarying  significance;  derived  from  the  Anglo-Saxon  "tun," 
it  originally  meant  "a  collection  of  houses  inclosed  by  a  hedge, 
wall,  or  palisade"  (Century  Dictionary);  it  still  meians  "any 
considerable  collection  of  dwelling-houses,  as  distinguished  from 
the  adjacent  country"  (Standard  Dictionary),  or  "an  aggrega- 
tion of  houses  so  near  to  one  another  that  the  inhabitants  may 
fairly  be  said  to  dwell  together"  (38  Cyc.  506).  That  it  is  used 
in  this  sense  many  times  in  our  Codes,  and  that  in  the  legislative, 
as  well  as  in  the  popular,  mind  there  is  such  a  thing  as  an 
unincorporated  town  which  is  not  a  mere  village  or  camp,  is 
readily  demonstrable.  For  instance.  Chapter  107,  Acts  of  the 
Twelfth  Legislative  Assembly  (Laws  1911,  p.  190) ,  was  approved 
on  the  same  day  and  was  under  consideration  by  the  legislature 
at  about  the  same  time  as  the  Leighton  Act.  Chapter  107  is 
"An  Act  providing  for  bonding  fire  districts  in  unincorporated 
cities  and  towns,"  and  clearly  presents,  under  the  term  "un- 
incorporated city  or  town,"  the  idea  of  a  conmiunity  entirely 
beyond  the  stage  of  a  mere  village  or  camp.  So,  also,  in  sec- 
tions 3514  and  3519  of  the  Revised  Codes,  there  is  a  distinct 
recognition  of  a  town  as  an  entity  without  incorporation  or 
municipal  character.  Again,  in  Article  VIII,  section  1,  the 
Constitution  of  Montana  provides  that  the  judicial  power  of 
the  state  shall  vest  in  certain  enumerated  tribunals  and  such 
inferior  courts  as  may  be  established  in  any  "incorporated  city 
or  town."    This  use  of  the  term  "incorporated,"  as  applied 
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to  cities  and  towns,  clearly  connoting  the  opposite  idea  of  nn- 
incorporated  cities  or  towns,  is  repeated  in  sections  3212,  3214, 
and  3481  of  the  Revised  Codes.  It  is  quite  true  that  in  both 
the  Cionstitution  and  the  Codes  the  term  "city  or  town"  is  used 
without  any  definite  prefix,  but  under  circumstances  which  make 
it  clear  that  only  incorporated  cities  or  towns  is  meant;  and  a 
further  investigation  also  discloses  the  frequent  legislative  use 
of  the  term  **city  or  town"  without  any  definite  prefix,  but 
under  circumstances  which  would  render  it  absurd  to  hold  that 
only  incorporated  cities  and  towns  is  meant.  Illustrations  of 
this  are :  Constitution,  Article  XV,  section  12 ;  Chapter  58,  Acts 
of  the  Twelfth  Legislative  Assembly;  Revised  Codes,  section 
6339,  subdivision  10 ;  sections  8483,  8535,  8547,  8548,  8582,  8765, 
8771,  8834.  It  seems  clear,  therefore,  that  no  consistency  what- 
ever has  been  observed  in  the  legislative  use  of  the  term  '*town"; 
and  it  is  not  correct  to  say  that,  whenever  an  unincorporated 
town  is  meant,  it  has  been  explicitly  so  declared,  or  that  the  use 
of  the  term  ''town,"  without  the  definite  prefix,  is  in  all  cases 
intended  to  be  an  incorporated  town,  within  the  meaning  of  sec- 
tion 3202.  On  the  contrary,  the  true  inference  is  that  the  term 
''town,"  as  used  in  the  Code,  is  a  term  of  varying  significance, 
and  so  uncertain  that  a  construction  resting  wholly  upon  it  would 
be  highly  unsatisfactory. 

Accepting,  however,  as  correct  the  canon  of  construction  pro- 
posed by  respondent  that,  where  a  term  has  both  a  technical 
and  a  common  meaning,  the  technical  meaning  must  be  applied 
whenever  reasonably  possible,  and  assuming  that  section  3202 
is  a  technical  definition  for  all  purposes  when  the  contrary  does 
not  appear,  we  think  it  is  not  difficult  to  see  that  in  the  Leighton 
Act  the  term  "town"  is  not  to  be  taken  in  the  sense  in  which 
it  is  defined  in  section  3202.  Counsel  for  respondent  say  "that 
the  legislature  is  presumed  to  know  existing  statutes  and  the 
state  of  the  law."  Very  well,  among  the  existing  statutes,  and 
included  in  the  state  of  the  law  when  the  Leighton  Act  was 
passed,  may  be  found  the  provisions  of  sections  2851  to  2856, 
Revised  Codes.  These  provisions  date  back  many  years  and  to 
a  time  when  incorporated  towns  in  Montana  were  few  and  far 
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between ;  to  a  time  when  county  seats  were  notoriously  situated 
at,  or  removed  from,  or  moved  to,  unincorporated  towns.  These 
provisions  in  effect  say  that  a  county  seat  may  be  moved  "from 
the  place  where  it  is  fixed,  by  law  or  otherwise,  to  another 
place";  that,  in  voting  at  an  election  to  move  a  county  seat, 
the  elector  must  vote  **for  the  place"  he  prefers  by  marking 
opposite  the  name  of  "the  place";  that,  if  two-thirds  of  the 
legal  votes  cast  by  those  voting  on  the  proposition  are  in  favor 
of  "any  particular  place,"  the  board  must  give  notice,  in  which 
"the  place  selected"  must  be  declared  the  county  seat.  No 
mention  whatever  is  made  in  these  provisions  of  a  city  or  town, 
and  no  reason  whatever  appears  for  holding  that,  in  this  pro- 
ceeding for  removing  a  permanent  county  seat,  the  place  selected 
must  be  an  incorporated  city  or  town.  So  that,  if  under  the 
Leighton  Act  only  incorporated  towns  are  contemplated  as 
eligible  for  county  seat,  we  are  brought  to  one  of  two  remark- 
able situations :  Either  (1)  as  to  all  counties  created  under  that 
law,  the  county  seat  must  be  an  incorporated  town,  while  in  all 
other  counties  it  need  not  be;  or  (2)  the  temporary  county  seat 
must  be  incorporated,  but  the  people  of  the  county  may  promptly 
thereafter  remove  it  to  a  town  that  is  not  incorporated.  Such 
a  conclusion  has  no  reason  apparent  or  suggested  to  support  it. 
Furthermore,  three  days  after  the  passage  of  the  Leighton 
Act,  there  was  approved  Chapter  135  (Acts  of  Twelfth  Legis- 
lative Assembly),  which  is  "An  Act  to  provide  for  the  designa- 
tion of  temporary  county  seats  and  for  the  location  of  per- 
manent county  seats  in  new  counties  or  in  counties  in  which  the 
permanent  county  seat  has  not  been  located."  In  this  Act  we 
look  in  vain  for  the  term  "city  or  town,"  or  for  any  evidence 
of  intention  to  require  incorporation  as  a  qualification  for  county 
seat.  On  the  contrary,  the  language  is  that  the  board  of  county 
commissioners  shall  by  resolution  "designate  some  place"  within 
the  county  as  temporary  county  seat,  and  "the  place  so  desig- 
nated" shall  be  the  temporary  county  seat;  if  the  commissioners 
cannot  agree,  each  shall  write  the  name  of  the  "place"  he  favors 
on  a  slip,  and  the  slips  shall  be  put  in  a  receptacle  and  one  of 
them  drawn  out,  and  the  "place"  named  on  the  slip  so  drawn 
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shall  be  the  temporary  county  seat.  At  the  succeeding  general 
election,  the  matter  must  be  submitted  to  the  people,  and  at 
such  election  the  elector  is  required  to  write  on  his  ballot  the 
name  of  the  "town  or  place"  at  which  he  desires  the  permanent 
county  seat  to  be  located,  and  a  ballot  so  marked  and  cast  is 
to  be  deemed  a  vote  for  the  "town  or  place"  so  marked;  and 
the  "town  or  place"  found  to  have  received  a  majority  of  the 
votes  cast  shall  be  the  county  seat,  etc.  This  Act  is  so  nearly 
contemporaneous  with  the  Leighton  Act  that  the  incongruity 
between  its  manifest  intent  and  the  construction  sought  by  the 
respondent  to  be  given  to  the  Leighton  Act  must  have  been  ob- 
vious to  the  legislature,  if,  as  a  matter  of  fact,  any  such  con- 
struction of  the  Leighton  Act  had  occurred  to  it  as  possible. 
If  it  cannot  be  supposed  that  the  same  session  intended  results 
so  incongruous  upon  subjects  so  intimately  related,  then  we 
must  adopt  the  only  harmonizing  conclusion,  viz.,  that  neither 
Act  presupposes  incorporation  as  a  qualification  to  become  a 
county  seat. 

The  respondent  has  failed  to  suggest  any  hypothesis,  and 
none  has  occurred  to  us,  for  supposing  that  to  the  legislative 
mind  any  special  reason  appealed  for  preferring  an  incorporated 
city  or  town  to  one  not  so  endowed.  But  there  is,  we  think, 
a  consistent  purpose  to  be  seen  in  the  Leighton  Act  to  submit 
the  entire  matter  to  the  vote  of  the  people,  and  it  is  in  line  with 
that  purpose  that  we  hold  the  choice  of  fixing  the  county  seat 
to  be  theirs,  as  among  all  feasible  locations,  whether  in  incor- 
porated towns  or  not. 

It  is  ordered  that  the  relator  have  of  the  respondent  his  costs 
herein  incurred,  which  are  taxed  at  $290.60. 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 
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STATE  sx  REL.  RTEESON,  Relator,  v.  DALE,  County  Clerk, 

Bbspondent. 

(No.  3,302.) 
(Sabmitted  March  4,  1913.    Decided  Apnl  7,  1913.) 

[131  Pac.  672.] 
(For  Bjllabiis  see  Sic^e  ex  ret  Powers  v.  Dale,  County  Clerk,  ante,  p.  227.) 

Mandamus,  by  the  state  on  the  relation  of  Qeorge  L.  Ryerson 
against  J.  "W.  Dale,  county  clerk  and  recorder  of  Valley  county. 
Writ  issued. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

Mandamus  to  the  county  clerk  of  Valley  county  to  compel 
that  officer  to  place  the  name  of  Medicine  Lake  upon  the  ballot 
as  a  candidate  for  county  seat  at  a  special  election  looking  to 
the  creation  of  the  county  of  Sheridan.  The  peremptory  writ 
issued  after  the  hearing,  our  reasons  being  the  same  as  given 
in  the  case  of  State  ex  rel.  Powers  v.  Dale,  County  Clerk,  ante, 
p.  227,  131  Pac.  670. 

Upon  application  of  the  relator,  it  is  ordered  that  he  have  of 
the  respondent  his  costs  herein  incurred,  which  are  taxed  at 
$196. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 
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MANTLE,  Rbsponmsnt,  v.  WHITE,  Appellant. 

(No.  3,236l) 
(Submitted  March  20,  1913.    Decided  April  9,  1913.) 

[132  Pac.  22.] 

Beal  Property — Trusts — Creaiion — Insufficiency  of  Writing — 
Presumptions  —  Pleadings  — Reply  — Estoppel  — Da  Minimis 
Doctrine, 

Beal  Property — ^Trusta— Insufficiency  of  Writing. 

1.  Held,  that  an  instrument  claimed  by  plaintiff  to  have  created  an 
express  trust  in  real  property  in  his  favor,  which  neither  indicated 
an  intention  on  the  part  of  the  plaintiff  to  create  a  trust  nor  showed 
that  defendant  was  accepting,  or  acknowledging  the  existence  of, 
one,  nor  the  purpose  of  its  creation,  nor  what  disposition  defend- 
ant was  to  make  of  the  property,  was  insufficient  to  constitute  the 
latter  a  trustee  as  alleged. 

game — Presumptions — Statute  of  Frauds. 

2w  From  the  fact  that  the  subject  of  an  alleged  trust  was  real  prop- 
erty, the  presumption  arises  that  the  creation  of  it  was  evidenced  by 
a  writing  as  required  by  the  statute  of  frauds. 

Same — Evidence — Pleadings— -Beply — Estoppel. 

3.  Plaintiff  having  iu  his  reply  specincally  denied  allegations  in  the 
answer  of  defendant  claimed  by  him  on  appeal  to  have  constituted 
a  sufficient  statement  to  meet  the  requirements  of  the  rules  for  estab- 
lishing an  express  trust  in  realty,  was  not  in  position  to  rely  upon 
defendant's  pleading  to  supplement  his  own  insufficient  showing  in  that 
respect. 

Personal  Property — ^Trusts — Creation. 

4.  A  trust  concerning  personal  property  may  be  created  in  parol. 

Appeal  and  Error — ^Reversal — De  Minimis  Doctrine. 

6.  Under  the  maxim  "De  minimis  non  curat  lex,"  a  new  trial  will  not 
be  ordered,  even  though  the  cause  was  tried  upon  an  erroneous  theory 
of  the  law  applicable,  where,  with  the  exception  of  $2.38,  the  claims  of 
the  plaintiff  were  offset  by  those  of  the  defendant. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mc- 
Cleman,  Judge. 

Action  by  Lee  Mantle  against  W.  McC.  White.  From  a  judg- 
ment for  plaintiff  and  an  order  denying  a  new  trial,  defendant 
appeals.  Reversed  and  remanded,  with  directions  to  dismiss 
oomplaint. 

Messrs.  Maury,  Templeman  &  Davies,  for  Appellant,  sub- 
mitted a  brief ;  Mr.  Templeman  argued  the  cause  orally. 

Assuming,  under  Montana  practice,  the  complaint  in  an  ac- 
tion to  enforce  an  express  trust  iu  lands  need  not  show  an  instra- 
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xnent  in  writing,  either  creating  or  declaring  tlie  trust,  may  an 
express  trust  in  lands  be  proven  by  oral  testimony  in  Montana  f 
This  court  has  answered  the  inquiry  in  the  negative  in  Ruther- 
ford V.  Talent,  6  Mont.  132,  9  Pac.  821,  Chowen  v.  Phelps,  26 
Mont.  524,  69  Pac.  54,  and  Lynch  v.  Herrig,  32  Mont.  267,  80 
Pac.  240. 

The  agreement  creating  the  express  trust  was  denied.  The 
statute  of  frauds  was  not  pleaded  as  a  defense.  It  was  not  neces- 
sary under  the  Montana  practice.  The  defendant  may  avail 
himself  of  such  defense.  (King  v.  Benson,  22  Mont.  256,  56  Pac. 
280 ;  Christiansen  v.  Aldrich,  30  Mont.  446,  76  Pac.  1007 ;  Mar- 
shall v.  Trerise,  33  Mont.  28,  81  Pac.  400 ;  Mitchell  v.  Henderson, 
37  Mont.  515,  97  Pac.  942.) 

Did  the  written  articles  of  dissolution  of  partnership  of  W. 
McC.  White  &  Company  create  or  declare  an  express  trust  in 
lands  of  which  the  plaintiff  may  avail  himself  t  They  lack  the 
unequivocal  intent  to  create  an  express  trust,  without  which  the 
writing  fails  as  an  express  trust  instrument.  We  may  perti- 
nently ask  here,  What  is  the  trust  f  What  is  the  purpose  of  the 
trust  f  Where  are  the  essentials  of  an  express  trust  instrument  t 
Where  are  any  signs  thereof,  and  such  positive  signs  as  are  re- 
quired by  the  courts?  (See  Skeen  v.  Marriott,  22  Utah,  73,  61 
Pac.  296 ;  Learned  v.  Tritch,  6  Colo.  432 ;  3  Words  and  Phrases, 
2611;  Pomeroy's  Equity  Jurisprudence,  3d  ed.,  sec.  1009.)  In 
the  case  of  resulting  trusts,  or  trusts  arising  by  operation  of  law, 
the  intentions  expressed  by  the  parties  at  the  time  may  not  be 
so  material  to  the  court ;  but  in  the  case  of  an  express  trust,  as 
the  trial  court  rules  here,  unequivocal  intent  is  the  cardinal  pre- 
requisite proof  required  by  the  court  in  support  thereof,  and  that 
for  the  manifest  reason  the  court  merely  undertakes  to  carry  out 
the  expressed  intent,  and  takes  no  chance  of  making  a  settlement 
concerning  which  possibly  the  settler  never  dreamed.  (BUss  v. 
Bliss,  20  Idaho;  467, 119  Pac.  451,  and  cases  cited.) 

If  the  articles  dissolving  and  settling  the  partnership  affairs 
did  not  constitute  an  express  trust,  then  most  clearly  does  the 
doctrine  of  laches  apply,  since,  from  the  moment  of  dissolution 
and  settlement  effected  thereby,  Mantle  and  Warren  would  have 
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had  the  right  to  get  from  the  defendant  their  shares,  and,  con- 
ceding the  right,  it  follows  that  Mantle  and  Warren  had  their 
appropriate  remedy  in  the  law.  The  evidence  uncontradictedly 
shows  that  neither  sought  any  enforcement  of  their  right  for  a 
period  of  more  than  sixteen  years  after  private  settlement 
effected, — ^that  is,  to  the  property  awarded  plaintiff  by  the  trial 
court,  and  we  know  of  no  enforceable  remedy  open  to'  them  at  the 
time.  That  the  evidence  shows  plaintiff's  right  barred  by  laches 
is  manifested  by  the  following  authorities:  Currier  v.  Studley, 
159  Mass.  17,  33  N.  E.  709 ;  Lendholm  v.  Bailey,  16  CJolo.  App. 
190,  64  Pac.  586 ;  Riddle  v.  WhitehiU,  135  U.  S.  621, 10  Sup.  Ct. 
Bep.  924,  34  L.  Ed.  283 ;  Kendall  v.  Hackworth,  66  Tex.  499,  18 
S.  W.  104. 

This  court  may  well  hold  that  whatever  action  Mantle  or  War- 
ren had  was  founded  upon  the  written  articles  of  dissolution.  If 
this  be  so,  and  the  written  articles  are  the  foundation  for  tJbe 
right  to  recover  herein,  then  plainly  is  plaintiff's  action  barred 
by  section  6445  of  the  Revised  Codes,  which  was  pleaded  as  a 
defense  in  the  answer  and  urged  before  the  trial  court.  They 
plainly  gave  Mantle  and  Warren  a  right  to  recover  their  shares 
forthwith,  and  the  articles  themselves  would  have  effectually  es- 
topped the  defendant  from  complaining  that  he  held  the  Mantle 
shares  in  trust  for  any  purpose  whatsoever.  This  seems  to  us  to 
be  self-evident,  but  was  not  thought  of  any  consequence  by  the 
trial  court.  Our  position  is  that  the  articles  were  conclusive 
upon  the  parties,  since  no  mistake,  fraud  or  accident  is  averred 
or  suggested  incident  to  their  execution.  (See  authorities  pre- 
viously cited;  and  Holmes  v.  Hawes,  43  N.  C.  21.  See,  also, 
this  court's  discussion  of  the  subject  of  limitations  in  Schaeffer 
V.  Miller,  41  Mont.  417,  137  Am.  St.  Rep.  746,  109  Pac.  970,  and 
Chowen  v.  Phelps,  26  Mont.  524,  69  Pac.  54.) 

Messrs.  F.  W.  Haskins,  John  H.  Smith,  Chas.  Mattison,  and 
M.  J,  Cavanaugh,  for  Respondent,  submitted  a  brief;  Messrs. 
Haskins  and  Cavanaugh  argued  the  cause  orally. 

No  precise  form  of  words  is  required  to  raise  a  use,  and  if  the 
words  amount  to  a  present  contract  of  sale  or  bargain,  a  use  is 
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raised.  ^Jackson  v.  Fish,  10  Johns.  (N.  Y.)  466.)  No  special 
words  or  form  necessary  to  raise  a  trust.  (Throop  v.  Hatch,  3 
Abb.  Pr.  (N.  T.)  23.)  The  written  agreement  of  October  19, 
1891,  constituted  a  continuing  and  executory  contract,  indefinite 
as  to  the  terms  of  its  existence,  but  positive  as  to  the  interests 
in  the  real  estate  held  by  appellant  for  the  benefit  of  Mantle  & 
Warren.  It  declared  the  interests  of  the  parties  but  was  silent 
as  to  the  time  it  should  be  delivered.  It  could  not  be  executed 
until  a  conveyance  of  the  title  was  made  by  "White ;  or  at  least 
until  some  act  by  him  amounting  to  an  ouster  or  repudiation  of 
his  trust,  brought  home  to  Mantle,  and  Warren.  As  White  before 
held  all  the  property  with  the  right  to  sell  it  for  the  benefit  of 
the  firm,  and  no  change  being  made  in  this  respect  by  the  writ- 
ing, sales  in  his  own  name  as  trustee  were  not  inconsistent  with 
the  trust  relation,  and  therefore  could  not  start  the  running  of 
the  statute  of  limitations  or  laches  in  his  favor.  {Bowes  v.  Can- 
non, 50  Colo.  262,  116  Pac.  339 ;  San  Pedro  Lumber  Co.  v.  Rey- 
nolds, 111  Cal.  588,  44  Pac.  309,  311 ;  Ganley  v.  Troy  City  Nat. 
Bank,  98  N.  Y.  487 ;  Mantle  v.  Speculator  Min.  Co.,  27  Mont.  473, 
71  Pac.  665.)  The  written  agreem!ent  was  a  valid  declaration 
of  an  express  trust  for  the  interests  specified  therein.  (Compo 
V.  Jackson  Iron  Co.,  49  Mich.  39,  12  N.  W.  901.)  Where  there 
is  a  writing  showing  that  the  legal  title  is  held  by  one  and  the 
equitable  title  by  another,  courts  will  imply  a  trust  from  the 
contract  of  the  parties,  though  there  are  no  words  of  trust  in  the 
writing.  (1  Perry  on  Trusts,  sec.  122 ;  Petersen  v.  Taylor,  4  Cal. 
Unrep.  49,  33  Pac.  436,  438.) 

The  writing  of  October  19  created  an  express  trust,  and  when 
it  comes  to  applying  to  it  the  statute  of  limitations,  or  the  doc- 
trine of  laches,  it  must  be  construed  as  an  express  trust.  (Pome- 
roy's  Equity  Jurisprudence,  sec.  1010;  Lane  v.  Lane,  8  Allen 
(Mass.),  350.)  If  such  a  trust  does  not  expire  by  its  terms,  or 
is  not  repudiated,  it  will  continue  to  exist  until  the  death  of  the 
trustee,  so  that  the  statute  will  not  run  against  it  until  that  time. 
(25  Cyc.  1169;  Shepherd  v.  Shepherd's  Estate,  108  Mich.  82,  65 
N.  W.  580;  Jewell  v.  JeweWs  Estate,  139  Mich.  578,  102  N.  W. 
1059;  Mabie  v.  Bailey,  95  N.  Y.  206;  Matter  of  Underhill,  1  Con. 
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541,  9  N.  Y.  Supp.  455.)  There  is  a  class  of  express  trusts  that 
are  not  expressly  declared  by  the  terms  of  the  instrument  but 
which  are  inferred  by  a  construction  of  all  the  terms  and  con- 
ditions. They  are  all  cases  where  the  intention  of  the  parties 
to  create  an  express  trust  for  some  purpose  ib  not  expressed  un- 
equivocally, but  the  court  infers  that  was  the  intention  of  the 
parties,  from  the  nature  of  the  transaction,  or  from  the  objects 
and  purposes  of  the  agreement.  When  such  a  trust  is  found 
by  the  court  to  exist,  it  is  in  every  sense  an  express  trust,  and 
has  no  resemblance  whatever  to  a  resulting  or  constructive  trust. 
To  call  this  cl€tss  of  trusts,  as  is  often  done,  implied  trusts,  is 
not  only  erroneous,  but  productive  of  confusion  and  mistake. 
(Pomeroy's  Equity  Jurisprudence,  sec.  1010;  Lane  v.  Lane,  8 
Allen  (Mass.),  350.)  The  statute  of  limitations  does  not  run 
against  express  trusts,  for  the  reason  that  the  possession  of  the 
trustee  is  the  possession  of  the  cestui  que  trust,  nor  does  the 
doctrine  of  laches  apply.  {White  v.  Costigan,  138  Cal.  564, 
72  Pac.  178.)  An  express  trust  need  not  be  created  by  a  writ- 
ing but  only  manifested  by  a  writing;  for  if  there  be  written 
evidence  of  the  trust,  the  danger  of  parol  evidenoe  against  which 
the  statute  is  directed  is  effectually  removed.  (Perry  on  Trusts, 
sec.  79.)  An  admission  in  a  verified  answer  is  sufficient  to  create 
a  trust.     (Stanton  v.  Qtiinan,  91  Cal.  1,  27  Pac.  517.) 

That  the  writing  was  sufficient  to  create  an  express  trust,  see 
Urann  v.  Coates,  109  Mass.  581, 117  Mass.  41 ;  Petersen  v.  Taylor, 
4  Cal.  Unrep.  49,  33  Pac.  436,  437 ;  1  Perry  on  Trusts,  sec.  122. 

Does  the  complaint  state  a  cause  of  action  t  Though  the 
trust  pleaded  was  required  by  law  to  be  in  writing,  it  was  not 
necessary,  as  claimed  by  the  defendant,  to  allege  it  was  in  writing. 
The  general  rule  is  that  where  a  complaint  sets  out  the  terms 
and  conditions  of  an  agreement  and  the  violation  of  tiiat  agree- 
ment is  charged  against  the  defendant,  if  it  is  such  an  instru- 
ment as  the  law  requires  to  be  in  writing,  and  the  complaint  is 
silent  as  to  whether  it  was  oral  or  in  writing,  courts  will  pre- 
sume it  was  a  lawful  written  instrument,  until  the  contrary 
appears.  (Van  Doren  v.  Tjader,  1  Nev.  380,  90  Am.  Dec.  498.) 
Where  it  is  alleged  in  a  complaint  that^  an  agreement  is  en- 
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tered  into,  if  the  law  requires  saoh  an  agreem<ent  as  is  alleged 
to  be  in  writing,  it  will  be  presumed  that  the  agreement  alleged 
is  in  writing,  and  the  complaint  will  not  be  subject  to  a  general 
demurrer.  {HefferUn  v.  Karlman,  29  Mont.  139,  74  Pac.  201 ; 
Sweetland  v.  Barrett,  4  Mont.  217,  1  Pac.  745 ;  Mayger  v.  Cruse, 
5  Mont.  485,  6  Pac.  333.)  In  the  absence  of  allegations  showing 
a  parol  agreement  on  the  face  of  the  complaint,  the  trust  agree- 
ment will  be  presumed  to  be  in  writing.  (Broder  v.  Conklin, 
77  Cal.  330,  19  Pac.  513;  Feeney  v.  Howard,  79  Cal.  525,  12 
Am.  St.  Rep.  162,  4  L.  R.  A.  826,  21  Pac.  984;  Wakefield  v. 
Oreenhood,  29  Cal.  597 ;  Swenson  v.  Swenson,  17  S.  D.  558,  97 
N.  W.  845.) 

Delay  alone  is  not  laches.  During  the  delay  some  new  condi- 
tion must  intervene  which  would  render  the  enforcement  of  the 
trust,  otherwise  unimpeachable,  contrary  to  the  principles  of 
equity.  {Du  Bois  v.  Clark,  12  Colo.  App.  220,  55  Pac.  750.) 
Neither  laches,  waiver  nor  acquiescence  can  be  predicated  upon 
mere  delay,  where  the  plaintiff  did  not  have  a  knowledge  of 
the  facts  giving  him  a  right  to  commence  his  action ;  and  no  con- 
duct of  his,  which  otherwise  might  be  sufficient  to  show  an  elec^ 
tion,  can  be  so  construed,  if  at  the  time  he  was  ignorant  of  his 
rights.  (24  Am.  &  Bug.  Ency.  of  Law,  2d  ed.,  p.  626.)  The 
burden  of  proving  laches  and  the  facts  giving  rise  to  his  right 
to  relief  on  this  ground  is  on  the  defendant.  {Baker  v.  Lever, 
67  N.  Y.  304,  23  Am.  Rep.  117 ;  Baker  v.  Spencer,  47  N.  T.  562 ; 
Engeman  v.  Taylor,  46  W.  Va.  669,  33  S.  E.  922,  940.)  Laches 
will  not  be  imputed  to  a  cestui  que  trust  because  of  his  failure 
of  action,  so  long  as  the  acts  of  the  trustee  are  consistent  with 
his  duty  under  his  trust.  {Carter  v.  Vhlein  (N.  J.),  36  Atl. 
956.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court 

Prior  to  October  1,  1891,  Lee  Mantle,  Charles  S.  Warren,  W. 
McC.  White,  and  L.  C.  White  were  copartners  doing  business 
in  Silver  Bow  county  as  W.  McC.  White  &  Co.  On  October  19, 
1891,  the  partners  executed  an  instrument  in  writing,  as  follows : 
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''On  th€  first  day  of  October,  A.  D.  1891,  the  firm  of  W.  McC. 
White  &  Co.  was  dissolved  by  mutual  consent,  Lee  Mantle  and 
Charles  S.  Warren  retiring  therefrom.  In  settlement  made,  Lee 
Mantle  and  Charles  S.  Warren  have  paid  jointly  V9  of  the  net 
liabilities  of  the  firm  less  credits  to  their  accounts;  the  balance 
paid  amounting  to  $1,487.59.  Said  Mantle  and  Warren  shall 
receive  V7  o^  &^  undivided  ^  interest  in  the  Montana  Avenue 
Addition;  also  V7  of  &Q  undivided  llSyg  acres  in  the  south  % 
of  the  S.  W.  %  of  section  29  and  the  north  y2  of  sec.  32,  T.  3 
N.  B.  7  W.,  same  being  subject  to  a  mortgage  from  McC.  White 
et  al.  to  Frederick  Cook  and  James  O'Brien  which  is  offset  by 
a  mortgage  E.  A.  Macrum  to  W.  McC.  White  et  al. ;  also  V7  of 
$625.00  and  2  yrs.  int.  on  same  due  July  15,  1892 ;  also  V9  ^^- 
divided  interest  in  the  Bottle  Placer  comprising  the  N.  E.  of 
sec.  25  %,  same  being  subject  to  the  proportion  of  pledged  pay- 
ment of  $1,000  in  the  event  of  sale  thereof ;  also  Vg  interest  in 
$500  note  of  W.  K.  Quarles,  V9  of  30  shares  stock  Security  Ab- 
stract Co.,  V9  of  500  shares  stock  Butte  Sewer  Pipe  &  Tile  Co., 
&  Vj  of  $100  bond  of  the  Silver  Bow  Club." 

Some  time  in  1908  this  suit  was  commenced  by  Mantle,  as  the 
successor  of  the  Mantle  and  Warren  interests,  to  have  McC. 
White  declared  to  be  a  trustee  of  certain  of  the  properties 
originally  held  by  the  copartnership,  and  for  an  accounting.  It 
is  alleged  that  at  the  time  of  the  dissolution  it  was  agreed  by 
Mantle  and  Warren,  on  the  one  hand,  and  McC.  White,  on  the 
other,  that  the  record  title  to  the  Mantle  and  Warren  interests 
should  be  held  by  White  in  trust  for  the  use  and  benefit  of 
Mantle  and  Warren,  and  that  White  should  upon  demand  convey 
the  property  to  Mantle  and  Warren,  or  to  such  person  or  persons 
as  they  might  nominate.  The  assignment  of  the  Warren  interest 
and  a  demand  upon  and  refusal  by  the  defendant  are  then 
pleaded,  followed  by  the  prayer.  Defendant  White  in  his  an- 
swer sets  forth  a  copy  of  the  writing  of  October  19,  1891;  he 
denies  the  creation  of  any  trust  and  alleges,  as  affirmative  de- 
fenses, (1)  the  substitution  of  a  new  agreement  by  which  all 
the  property  rights  of  the  members  of  the  copartnership  were 
determined  and  a  complete  adjustment  and  settlement  made, 
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and  (2)  he  pleads  the  bar  of  the  statutes  of  limitation.  Issues 
were  joined  ui)on  the  affirmative  allegations  of  the  answer,  and 
a  trial  to  the  court  without  a  jury  had,  which  resulted  in  find- 
ings and  judgment  in  favor  of  the  plaintiff.  From  that  judg- 
ment and  an  order  denying  him  a  new  trial,  the  defendant  ap- 
pealed. 

There  are  some  twenty-eight  findings  of  fact  and  nine  separate 
oonclusions  of  law  by  the  trial  court,  but  they  are  all  made  to 
hinge  upon  the  determination  of  a  single  question  raised  by  the 
lower  court's  first  conclusion  of  law,  which  reads  as  follows: 
'*That  by  operation  of  the  written  agreement  of  October  19, 1891, 
admitted  in  the  pleadings,  the  defendant  became  the  trustee  of 
an  express  trust  of  the  property,  real  and  personal,  mentioned 
in  said  agreement  and  allotted  to  the  plaintiff  and  Chas.  S. 
Warren.*'  Did  this  memorandum  constitute  White  a  trustee 
of  an  express  trust  in  favor  of  Mantle  and  Warren  t  If  it  had 
been  executed  since  the  adoption  of  our  Codes  in  1895,  it  is  very 
clear  that  it  would  not  have  the  effect  attributed  to  it  by  the 
trial  court,  for  it  fails  altogether  to  meet  the  requirements  of 
the  rules  which  the  Codes  prescribe.  The  Codes  declare:  ''A 
trust  is  either  (1)  voluntary;  or  (2)  involuntary."  (Rev. 
Codes,  sec.  5364.)  ''A  voluntary  trust  is  an  obligation  arising 
out  of  a  personal  confidence  reposed  in  and  voluntarily  accepted 
by  one  for  the  benefit  of  another."  (Sec.  5365.)  "An  invol- 
untary trust  is  one  which  is  created  by  operation  of  law." 
(Sec.  5366.)  **The  person  whose  confidence  creates  the  trust 
is  called  the  trustor;  the  x>erson  in  whom  the  confidence  is  re- 
posed is  called  the  trustee ;  and  the  person  for  whose  benefit  the 
trust  is  created  is  called  the  beneficiary."  (Sec.  5367.)  ** Sub- 
ject to  the  provisions  of  section  4537,  a  voluntary  trust  is  created, 
as  to  the  trustor  and  beneficiary,  by  any  words  or  acts  of  the 
trustor,  indicating  with  reasonable  certainty:  (1)  An  intention 
on  the  part  of  the  trustor  to  create  a  trust;  and  (2)  the  subject, 
purpose  and  beneficiary  of  the  trust."  (Sec.  5370.)  "Subject 
to  the  provisions  of  section  4537,  a  voluntary  trust  is  created,  as 
to  the  trustee,  by  any  words  or  acts  of  his  indicating,  with  rea- 
sonable certainty:  (1)  His  acceptance  of  the  trust,  or  his  ac- 
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knowledgment,  made  upon  sufficient  consideration,  of  its  ex- 
istence; and  (2)  the  subject,  purpose  and  beneficiary  of  the 
trust."  (Sec.  5371.)  *'No  trust  in  relation  to  real  property 
is  valid  unless  created  or  declared:  (1)  By  a  written  instrument, 
subscribed  by  the  trustee  or  by  his  agent  thereto  authorized  by 
writing;  (2)  by  the  instrument  under  which  the  trustee  claims 
the  estate  affected;  or  (3)  by  operation  of  law."     (Sec.  4537.) 

At  the  time  the  writing  was  executed,  section  217,  Fifth  Divi- 
[1]  sion,  Compiled  Statutes  of  1887,  was  in  force.  So  far  as 
applicable  that  section  provides:  "No  •  •  •  trust  •  •  • 
concerning  lands,  or  in  any  manner  relating  thereto,  shall  here- 
after be  created,  granted,  assigned,  surrendered,  or  declared, 
unless  by  act  or  operation  of  law,  or  by  deed  or  conveyance  in 
writing  subscribed  by  the  party  creating,  granting,  assigning, 
surrendering,  or  declaring  the  same,  or  by  his  lawful  agent  there- 
unto authorized  by  writing."  A  review  of  the  authorities  will 
disclose  that,  so  far  as  applicable  to  the  facts  of  this  case,  no 
appreciable  change  in  the  rules  of  law  was  wrought  by  the  adop- 
tion of  our  Codes.  Indeed,  it  was  the  general  purpose  of  the 
Codes  to  crystallize  in  concrete  form  the  rules  of  law  as  they 
already  existed. 

After  referring  to  the  rule  under  the  statute  of  frauds  re- 
quiring a  trust  concerning  real  estate  to  be  created,  manifested 
or  proved  by  writing,  the  author  of  the  article  on  Trusts,  in  39 
Cyc  57,  says:  "While  it  is  essential  to  the  creation  of  a  trust 
that  there  be  an  explicit  declaration  of  trust,  or  circumstances 
which  show  beyond  reasonable  doubt  that  a  trust  was  intended 
to  be  created,  no  formal,  technical,  or  particular  words  are  neces- 
sary, but  it  is  sufficient  if  an  intention  to  create  a  trust  and  the 
subject  matter,  purpose  and  beneficiary  are  stated  with  rea- 
sonable certainty.  Indeed,  the  use  or  nonuse  of  the  technical 
words  'trust'  and  'trustee'  is  not  controlling,  although  it  will 
be  given  weight,  it  being  held  that  their  absence  does  not  pre- 
vent a  declaration  of  trust  from  being  sufficient,  and  that  their 
use  is  not  of  itself  sufficient  to  create  a  trust.  Where  no  intent 
to  create  a  trust  appears,  none  will  be  held  to  exist,  regardless 
of  the  form  of  words  used. ' '    The  same  doctrine  is  stated  in  28 
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American  and  English  Encyclopedia  of  Law,  second  edition,  879, 
as  follows:  "The  statute  requires  that  the  written  evidence,  al- 
though it  need  not  be  expressed  in  formal  or  technical  language, 
must  be  sufficient  to  establish  the  whole  trust ;  not  only'  that 
there  is  a  trust,  but  what  it  is.  It  should  identify  the  property 
or  interests  to  which  the  trust  relates,  or  should  afford  means 
by  which  that  identity  may  be  made  certain,  and  it  should  dis- 
close the  terms  of  the  trust." 

In  1  Beach  on  Trusts  and  Trustees,  section  40,  it  is  said:  "But 
while  no  form  of  words  is  prescribed,  or  is  essential,  the  instru- 
ment by  which  the  creation  of  a  trust  is  manifested  must  be 
properly  executed,  and  it  must  set  forth  with  sufficient  clearness 
and  definiteness  the  intention  to  create  a  trust.  The  writing 
must  show,  not  only  that  a  trust  of  legal  estate  was  created,  but  it 
must  indicate  also  the  nature  and  terms  of  the  trust." 

In  1  Perry  on  Trusts  and  Trustees,  section  82,  the  same  rules 
are  stated  as  follows:  "Any  agreement  or  contract  in  writing, 
made  by  &  person  having  the  power  of  disx>05al  over  property, 
whereby  such  person  agrees  or  directs  that  a  particular  parcel 
of  property  or  a  certain  fund  shall  be  held  or  dealt  with  in  a 
particular  manner  for  the  benefit  of  another,  in  a  court  of  equity 
raises  a  trust  in  favor  of  such  other  person  against  the  person 
making  such  agreement,  or  any  other  person  claiming  under  him 
voluntarily  or  with  notice;  and  the  statute  of  frauds  will  be 
satisfied  if  the  trust  can  be  manifested  or  proved  by  any  subse- 
quent acknowledgment  by  the  trustee,  as  by  an  express  declara- 
tion, or  any  memorandum  to  that  effect,  or  by  a  letter  under 
his  hand,  or  by  his  answer  in  chancery,  or  by  his  affidavit,  or  by 
a  recital  in  a  bond  or  deed,  or  by  a  pamphlet  written  by  the 
trustees,  or  by  an  entry  in  a  bank  deposit  book ;  in  short,  by  any 
writing  by  which  the  fiduciary  relation  between  the  parties  and 
its  terms  can  be  clearly  read." 

In  Flint  on  Trusts  and  Trustees,  section  34,  it  is  said:  "No 
particular  expressions  are  necessary  to  create  a  trust;  any  lan- 
guage clearly  showing  the  settler's  intention  is  sufficient  if  the 
objects,  property,  and  the  disposition  of  it  are  definitely  stated; 
and  the  statute  wiU  be  satisfied  if  the  trust  can  be  manifested 
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or  proved  by  any  subsequent  acknowledgment  by  the  trustee,  as 
by  an  express  declaration  by  him,  or  any  memorandum  to  that 
effect,  or  a  letter  by  him,  or  his  answer  in  equity,  or  his  affidavit, 
or  a  recital  in  a  bond,  or  deed,  or  pamphlet,  by  the  trustee; 
finally  by  any  writing  showing  the  fiduciary  relation  of  the 
parties  and  the  conditions  of  it." 

Tested  by  these  general  rules  which  were  in  force  at  the  time 
the  writing  of  October  19,  1891,  was  executed,  or  by  the  rules 
prescribed  by  the  Code,  and  the  result  is  the  same.  There  is  not 
the  slightest  indication  in  the  writing  that  Mantle  and  Warren, 
or  either  of  them,  intended  to  create  a  trust.  Neither  is  there 
any  intimation  by  White  that  he  was  accepting  a  trust  or  ac- 
knowledging the  existence  of  one.  And  it  certainly  cannot  be 
insisted  that  this  writing  reveals  the  purpose  for  which  this  trust 
was  created,  if  created  at  all.  No  one  would  have  the  temerity 
to  say  that  this  writing  discloses  upon  its  face  that  White  was 
to  make  any  disposition  of  the  Mantle  and  Warren  interests. 
The  fair,  reasonable  construction  to  be  given  to  the  language 
employed  in  the  writing  would  tend  rather  to  establish  that  it 
was  the  purpose  of  all  the  parties  to  dissolve  whatever  relation- 
ship of  trust  or  confidence  existed  by  virtue  of  the  partnership, 
and  to  reduce  the  parties  to  the  condition  of  strangers  dealing 
with  each  other  at  arm's  length. 

It  will  not  do  for  respondent  to  urge  his  suggestion  that,  if  the 
evidence  fails  to  establish  an  express  trust,  it  may  be  sufficient 
to  constitute  the  transaction  a  constructive  or  resulting  trust. 
There  is  not  anything  in  the  pleadings  to  justify  such  a  conclu- 
sion. The  complaint  counts  upon  an  express  trust;  and  while 
the  particular  character  of  the  transaction  by  which  the  alleged 
trust  was  created  is  not  revealed  by  the  complaint,  from  the 
[2]  fact  that  the  trust — if  one  was  created — had  to  do  with  real 
property,  the  presumption  arises  that  such  trust,  if  created  by 
the  voluntary  act  of  the  parties,  was  evidenced  by  an  instrument 
in  writing  in  conformity  with  the  provisions  of  our  statute  of 
frauds.  {Eefferlin  v.  Karlman,  29  Mont.  139,  74  Pac.  201; 
Sweetland  v.  Barrett,  4  Mont.  217,  1  Pac.  745 ;  Mayger  v.  Cruse, 
5  Mont.  485,  6  Pac.  333.)     The  record  discloses  that  plaintiff 
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relied  upon  this  written  instrument  of  October  19,  1891,  and 
the  trial  court  made  it  the  basis  of  its  decree. 

It  is  also  suggested  in  the  brief  of  respondent  that  there  is  a 
[3]  sufScient  statement  in  the  verified  answer  of  this  defendant 
in  the  court  below  to  meet  the  requirements  of  the  rules  for  es- 
tablishing an  express  trust;  but  in  this  respondent  overlooks 
three  important  facts:  (1)  If  the  answer  be  accepted  as  establish- 
ing a  trust,  it  is  a  trust  for  a  purpose  altogether  different  from 
that  which  the  court  found  was  created;  (2)  the  respondent 
in  his  reply  specifically  denied  the  allegations  in  the  answer, 
upon  which  he  now  relies  for  assistance;  and  (3)  the  trial  court 
found  that  those  allegations  in  defendant's  answer  were  not  true. 
In  the  light  of  these  facts  it  ill  becomes  respondent  to  make 
this  suggestion. 

While  there  is  no  magic  in  the  word  ** trust"  or  "trustee," 
and  any  agreement,  however  informal,  which  indicates  with 
reasonable  certainty  the  intention  of  the  trustor  to  create  a  trust, 
the  acceptance  or  acknowledgment  thereof  by  the  trustee,  and 
the  subject,  purpose,  and  beneficiary,  will  be  held  to  be  sufficient, 
still  this  court  cannot  change  the  law  in  aid  of  a  litigant.  Every 
element  essential  to  the  creation  of  a  trust  is  wanting  in  this 
writing,  and  to  hold  it  sufficient  involves  the  necessity  of  writing 
or  reading  into  it  provisions  not  found  there,  and  to  that  extent 
making  for  the  parties  a  contract  materially  different  from  the 
one  they  made  for  themselves.  And  the  reason  for  the  rules 
applied  here  is  not  wanting.  In  the  light  of  the  facts  of  this 
particular  case,  the  righteousness  of  those  rules  is  apparent. 
For  more  than  sixteen  years  this  plaintiff  permitted  the  defend- 
ant to  pay  all  the  taxes  upon  the  lands  in  dispute  and  stood 
by  without  protest,  and  saw  him  handle  the  property  in  con- 
troversy as  his  own ;  and  now,  after  the  lapse  of  all  these  years, 
without  explanation  for  his  delay,  he  seeks  to  avoid  the  defense 
of  laches  or  the  defense  of  the  bar  of  the  statutes  of  limitation 
by  claiming  that  the  defendant  during  all  those  years  was  the 
trustee  of  an  express  trust  for  his  use  and  benefit.  It  was  doubt- 
less to  prevent  the  assertion  of  just  such  stale  demands  as  this, 
under  the  guise  of  the  enforcement  of  a  trust,  that  the  rule  was 
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adopted  that  the  evidence  of  cmch  relationship  shall  be  direct 
and  certain  (Skeehm  v.  SuUivan,  126  Gal.  189,  58  Pac  543) ; 
and,  if  it  concerns  real  estate,  that  it  shall  have  the  added  sta- 
bility famished  by  a  writing. 

In  so  far  as  the  plaintiff  seeks  to  establish  an  express  trust 
concerning  real  estate,  he  fails  altogether.  A  trust  concerning 
[4]  personal  property  might  have  been  created  in  parol  {Hell- 
man  V.  McWaiiams,  70  Cal.  449, 11  Pac.  659) ;  but  the  trial  court 
as  well  as  the  parties  apparently  proceeded  upon  the  theory 
that  the  rights  of  the  parties  were  to  be  determined  altogether 
by  the  writing  of  October  19,  1891.  The  theory  adopted  was  an 
[5]  erroneous  one,  and  a  retrial  of  the  cause,  so  far  as  it  affects 
the  personal  property,  upon  a  correct  theory  would  be  required, 
but  for  the  fact  that  the  findings  and  conclusions  of  the  trial 
court  disclose  that  upon  the  disposition  of  the  shares  of  stock 
in  the  Butte  Sewer  Pipe  and  Tile  Company,  and  the  note  for 
$625  and  interest,  the  only  items  of  personal  property  in  con- 
troversy, the  rights  of  the  parties  plaintiff  and  defendant  are 
substantially  equal,  and  that  the  claims  of  one  are  offset  by  the 
claims  of  the  other.  The  difference  amounts  to  about  $2.38, 
and  is  insufficient  to  justify  any  further  court  proceedings  under 
the  maxim  '^De  mininus  non  curat  lex.** 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded to  the  district  court,  with  direction  to  dismiss  the  com- 
plaint. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Sanner  concur. 

Rehearing  denied  May  5,  1913. 
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BENNETT,  Respondent,  v.  QUINLAN,  Appellant. 

(No.  3,237.) 
(Submitted  March  21,  1913.    Decided  April  15,  1913.) 

[131  Pac.  1067.] 

Wafer  Rights — Adverse  Claims — Coniplaini — Suffld&ncy — Res 
Ad  judicata  —  Parol  Evidence — Presumptions — Parties — Stat- 
utes. 

Water  Big^hts — Adverse  Claims — Complaint — Sufficiency. 

1.  The  complaint  in  an  action  to  determine  conflicting  claims  to  a 
water  right,  alleging  that  plaintiff  was  the  owner  of  an  undivided 
one-half  interest  in  said  right  and  that  defendant  claimed  an  interest 
therein  adverse  to  that  of  plaintiff,  but  that  such  claim  was  without 
right,  was  sufficient  to  put  the  defendant  upon  his  defense. 

Same^Determination   of  Bights   of    Defendants   Inter   Sese — Bes   Adjat- 
dicata — ^Presumptions— Parties — Statutes. 

2.  The  provision  of  section  4852,  Bevised  Codes,  that  in  a  water 
right  suit  the  plaintiff  may  make  any  and  all  persons  who  have  di- 
verted water  from  the  stream  in  controversy  parties,  and  the  court 
may  in  one  judgment  settle  the  rights  of  all  of  them  in  one  decree, 
being  permissive  only,  there  was  no  presumption  that  the  respective 
interests  of  joint  owners  in  an  undivided  water  right  had  been  adju- 
dicated iTUer  sese  in  a  suit  in  which  their  predecessors  were  code- 
fendants,  in  the  absence  of  a  showing  to  that  effect  upon  the  face  of 
the  decree  or  the  judgment-roll. 

Same — Bes  Adjudicaia — ^Decree — ^Parol  Evidence — Admissibility. 

3.  Where,  because  of  the  loss  or  destruction  of  the  record  in  a 
water  right  suit  (with  the  exception  of  the  findings  and  decree),  it 
was  impossible  to  determine  whether  the  respective  rights  of  two 
codefendants  had  been  adjudicated  inter  sese,  the  trial  court  in  a 
subsequent  action  between  their  successors  properly  admitted  parol 
evidence  to  determine  what  rights  had  been  determined  in  such  ac- 
tion. 

Same — Decree — Joint  Interest — ^Presumptions. 

4.  The  presumption,  if  any,  that  where  parties  were  by  decree 
awarded  a  joint  interest,  without  specifically  fixing  the  extent  of  the 
interest  of  each,  they  were  each  entitled  to  an  equal  share  therein, 
was  not  conclusive,  as  between  their  successors  in  interest  who  had 
full  knowledge  of  the  extent  of  the  rights  of  their  predecessors,  but 
prima  facie  only. 

Appeal  from  District  Court,  Powell  County;  Oeo.  B.  Winston, 
Judge. 

Action  by  James  H.  Bennett  against  H.  J.  Quinlan.  From 
a  judgment  for  plaintiff  and  an  order  denying  him  a  new  trial, 
defendant  appeals.    Affirmed. 
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Mr,  J.  H.  Duffy,  and  Mr.  W.  A.  Pennington,  for  Appellant, 
submitted  a  brief  and  argued  the  cause  orally. 

Mr.  8.  P.  Wilson  and  Mr.  John  H.  Tolan,  for  Respondent, 
submitted  a  brief  and  argued  the  cause  orally. 

A  matter  will  not  be  considered  as  res  adjudicata  unless  it 
appears  from  the  judgment  or  from  the  judgment-roll  to  have 
been  adjudicated.  (Sloan  v.  Byers,  37  Mont.  503,  97  Pac.  855 ; 
McNinch  v.  Crwwford,  30  Mont.  297,  76  Pac.  698;  Whited  v. 
Cavin  et  al.,  55  Or.  98,  105  Pac.  396 ;  Parnham  on  Water,  p.  21  ; 
Hough  V.  Porter,  51  Or.  318,  95  Pac.  732,  98  Pac.  1083,  102 
Pac.  728.)  He  who  claims  matter  to  have  been  adjudicated 
has  the  burden  of  proving  such  adjudication.  (Eleinschmidt 
V.  Binzel,  14  Mont.  31,  43  Aul  St.  Rep.  604,  35  Pac.  460; 
PacJcett  V.  Sickles,  5  Wall.  (U.  S.)  592,  18  L.  Ed.  550;  Russel 
V.  Place,  94  U.  S.  608,  24  L.  Ed.  214;  Glass  v.  Basin  &  Bay 
State  Min.  Co.,  34  Mont.  88,  85  Pac.  746 ;  Rudd  v.  Cornell,  171 
N.  Y.  114,  63  N.  E.  823 ;  Reynolds  v.  Aetna  Life  Ins.  Co.,  160 
N.  Y.  635,  55  N.  E.  305;  State  v.  Kaemmerling,  83  Kan.  383, 
111  Pac.  443 ;  Savage  v.  City  of  Tacoma,  61  Wash.  1,  112  Pac. 
78 ;  Evans  v.  Swan,  38  Colo.  92,  88  Pac.  149 ;  0  'Neil  v.  Fort  Lyon 
Canal  Co.,  39  Colo.  487,  90  Pac.  849 ;  Waterhouse  v.  Levine,  182 
Mass.  407,  65  N.  E.  822 ;  Water  Commrs.  v.  Cramer,  61  N.  J.  L. 
270,  68  AuL  St.  Rep.  705,  39  Atl.  671 ;  Aetn^i  Life  Ins.  Co.  v. 
Board  of  Commrs.,  117  Fed.  82,  54  C.  C.  A.  468 ;  Grand  Valley 
Irr.  Co.  v.  Fruita  Imp.  Co.,  37  Colo.  483,  86  Pac.  324 ;  Bond  v. 
Markstrum,  102  Mich.  11,  60  N.  W.  282;  In  re  Wilson's  Estate, 
147  Cal.  108,  81  Pac.  313 ;  Eeagy  v.  Wellington  Nat.  Bank,  12 
Okl.  33,  69  Pac.  811 ;  Draper  et  al.  v.  Medlock,  122  Ga.  234,  2 
Ann.  Cas.  650,  69  L.  R.  A.  483,  50  S.  E.  113 ;  Ortiz  v.  First  Nat. 
Bank  of  Las  Vegas,  12  N.  M.  519,  78  Pac.  529;  Harrison  v. 
Remington  Paper  Co.,  140  Fed.  385,  72  C.  C.  A.  405,  3  L.  R.  A. 
(n.  s.)  954;  Beronio  Vesven  Co.  v.  L.  Co.,  129  Cal.  323,  79  Am.  St. 
Rep.  118,  61  Pac.  958 ;  Wiltrout  v.  Showers,  82  Neb.  777,  118 
N.  W.  1180;  Logan  v.  Trayser,  11  Wis.  579,  46  N.  W.  877; 
Jones  V.  Vert,  121  Ind.  140,  16  Am.  St.  Rep.  379,  22  N.  E.  882 ; 
Koelsch  V.  Mixer,  52  Ohio  St.  207,  39  N.  E.  417;  Hoffman  v. 
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Savertham,  137  Mich.  60,  100  N.  W.  183 ;  Sanford  v.  King,  19 
S.  D.  334, 103  N.  W.  28 ;  23  Cyc  1279,  1532.) 

MB.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  oaurt 

This  action  was  brought  to  have  determined  the  extent  of  the 
respective  interests  of  the  plaintiff  and  defendant  in  a  water 
right  acquired  by  their  predecessors  by  appropriation  for  agri- 
cultural purposes  from  Race  Track  creek,  formerly  in  Deer 
Lodge,  now  in  Powell  county.  The  original  appropriation  was 
small,  and  was  made  by  John  Duncan  in  1871.  It  was  enlarged 
to  400  inches  by  Duncan  and  L.  Strickland  in  1872 ;  the  diver- 
sion being  completed  on  June  5  of  that  year.  They  each  held 
a  possessory  right  upon  the  public  lands  lying  along  the  south 
side  of  the  stream.  They  made  the  appropriation  jointly,  and 
constructed  a  ditch  which  they  used  in  common  to  a  point  at 
which  a  change  in  the  direction  became  necessary  in  order  that 
each  might  convey  the  amount  of  water  needed  to  his  own  lands. 
From  this  point  each  constructed  his  own  ditch.  Title  to  the 
lands  held  by  them,  respectively,  was  subsequently  acquired  by 
them  or  their  respective  successors  by  patent  directly  from  the 
federal  government  or  by  deed  from  the  Northern  Pacific  Rail- 
road Company.  In  1881  one  Magone  succeeded  Strickland  in 
his  right  to  a  portion  of  the  lands  then  held  by  him,  and  to  his 
entire  interest  in  the  water  right  and  ditch.  Magone  subse- 
quently acquired  other  lands.  On  April  1,  1910,  the  plaintiff 
purchased  substantially  aU  of  his  holdings,  including  his  interest 
in  the  water  right  described  in  the  conveyance  as  an  undivided 
one-half  interest.  In  1884  John  and  Henry  Quinlan  succeeded 
by  purchase  to  the  rights  and  interests  of  Duncan,  including 
that  held  by  him  in  the  ditch  and  water  right.  The  defendant, 
a  son  of  Henry  Quinlan,  thereafter  became,  and  when  this  action 
was  brought  and  tried  was,  the  owner  of  the  Duncan  interests 
by  conveyance  from  his  father  and  John  Quinlan.  In  1887 
Magone  and  the  two  Quinlans,  desiring  to  cultivate  portions  of 
their  land  lying  upon  the  slope  above  the  Strickland-Duncan 
ditch,  jointly  constructed  a  second  ditch  from  a  point  on  the 
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creek  about  three  and  one-half  males  above  the  head  of  the  Strick- 
land-Duncan ditch.  They  used  this  in  common,  just  as  they 
did  the  old  ditch,  down  to  a  point  at  which  it  became  necessary 
for  each  to  construct  a  branch  for  his  own  use.  The  diversion 
through  this  ditch  was  not,  nor  was  it  intended  to  be,  an  addi- 
tional appropriation.  The  water  diverted  through  it  was  used 
under  the  old  right.  In  1890  an  action  was  brought  by  one  P.  H. 
Meagher,  who  owned  lands  lying  on  Bace  Track  creek  near  the 
Magone  and  Quinlan  lands,  and  also  claimed  prior  right  to  the 
use  of  water  from  the  creek,  to  have  the  relative  priorities  of  all 
the  rights  appropriated  from  it  settled  and  determined.  This 
case  is  referred  to  in  the  pleadings  and  evidence  under  the  title 
of  Meagher  v.  Olover  et  al.  All  the  claimants  of  rights  from 
the  creek  were  made  parties  defendant,  including  Magone  and 
the  Quinlans.  The  court  found  the  dates  and  amounts  of  the 
respective  appropriations,  and  on  July  22,  1890,  rendered  a  de- 
cree determining  the  rights  and  priorities  of  all  of  the  partiee 
accordingly.  With  reference  to  the  Magone-Quinlan  right  the 
court  found:  ''(1)  That  the  said  defendants  in  the  year  1871 
appropriated  of  the  waters  of  Bace  Track  creek,  described  in 
plaintiff's  complaint,  400  inches  thereof,  measured  as  provided 
by  the  statutes,"  etc,  ^'  (2)  That  said  water  was  appropriated 
by  means  of  a  ditch  of  sufficient  capacity  to  convey  said  amount 
of  water."  The  decree,  after  reciting  that  the  cause  was  heard 
upon  the  complaint,  the  separate  answers  of  the  several  defend- 
ants, and  ''the  stipulation  on  file  herein,"  adjudged  that  ''the 
plaintiff  and  each  of  the  defendants  are  the  owners  and  entitled 
to  the  use  of  the  waters  of  Bace  Track  creek,  •  •  •  gaid 
waters  to  be  diverted  from  said  creek  •  •  •  in  the  order 
and  manner  hereinafter  named:  •  •  •  (8)  John  Quinlan, 
Henry  Quinlan,  and  Ed  Magone,  four  hundred  inches.  •  •  • 
That  the  water  be  measured  according  to  the  statutes  of  the  state 
of  Montana  for  the  measurement  of  water."  It  further  ordered 
and  adjudged  "that  the  plaintiff  and  each  of  the  defendantSi 
in  the  order  named,  have  the  right  to  the  use  of  the  waters  of 
Bace  Track  creek  for  the  purposes  of  irrigation,  domestic  use, 
and  for  watering  stock.    That  the  defendants  and  each  of  them 
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are  hereby  enjoined  and  restrained  forever  from  diverting  or 
interfering  with  the  waters  of  said  creek,  except  that  each  of 
said  defendants  may  in  the  order  named  make  reasonable  use 
thereof  in  the  amount  named  and  for  the  purposes  mentioned, 
and  until  each  defendant  has  used  the  water  in  the  manner  and 
amount  mentioned  [and]  each  other  defendant  is  restrained 
from  using  or  diverting  the  same." 

The  oomplaiat  contains  two  counts.  In  the  first  the  plaintiff 
bases  his  claim  to  an  undivided  one-half  interest  upon  the  decree. 
He  alleges  that  defendant  claims  adversely  to  him,  and  under 
such  claim  is  interfering  with  the  use  and  enjoyment  of  his 
right.  In  the  second  count  he  alleges  title  and  right  to  the  use 
of  an  undivided  one-half  interest,  and  an  adverse  claim  by  de- 
fendant which  is  without  right.  The  prayer  is  for  a  decree 
declaring  that  the  plaintiff  is  the  owner  of  an  undivided  one-half 
interest,  and  that  defendant's  adverse  claim  be  adjudged  to  be 
without  foundation.  In  his  answer  to  the  first  count  defendant 
admits  the  existence  and  validity  of  the  decree;  but  denies  that 
plaintiff  by  the  terms  thereof  is  entitled  to  an  undivided  half 
interest  in  the  amount  awarded  therein  to  the  predecessors  of 
the  plaintiff  and  defendant,  or  any  other  or  greater  interest  than 
one-third,  or  133%  inches.  He  denies  aU  of  the  allegations  of 
the  second  count,  except  that  he  asserts  an  interest  adverse  to 
plaintiff  to  the  extent  of  the  difference  between  a  one-half  and 
a  one-third  interest,  and  pleads  the  decree  as  an  adjudication 
that  Magone  and  the  two  Quinlans  were  each  the  owner  and 
entitled  to  a  one-third  interest,  and  alleges  that  defendant  is  es- 
topped thereby  to  claim  any  other  or  greater  interest.  There 
was  issue  by  reply. 

The  substantive  question  presented  to  the  district  court  for 
determination  was  whether  the  decree  of  July  22,  1890,  was  to 
be  taken  as  a  conclusive  adjudication  of  the  extent  of  the  rights 
of  Magone  and  the  two  Quinlans  inter  sese,  and  hence  those  of 
plaintiff  and  defendant,  their  successors,  or  whether  it  should 
be  construed  by  the  aid  of  extrinsic  evidence  and  their  rights 
declared  accordingly.  The  court  held  that,  since  the  decree 
does  not  upon  its  face  appear  to  have  adjudicated  the  rights  of 
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these  parties  and  such  adjudication  was  not  actually  or  neces- 
sarily included  in  it,  their  respective  interests  were  to  be  ascer- 
tained from  evidence  of  the  facts  as  they  actually  existed  when 
the  right  was  initiated  and  when  the  decree  was  rendered.  Ac- 
cordingly, over  objection  of  defendant,  it  heard  the  evidence, 
found  in  favor  of  plaintiff,  and  adjudged  him  to  be  the  owner 
of  an  undivided  one-half  interest.  The  defendant  has  appealed 
from  the  decree  and  an  order  denying  him  a  new  triaL 

The  integrity  of  the  decree  is  assailed  on  the  grounds  (1) 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action;  and  (2)  that  the  former  decree  was 
an  adjudication  of  the  interests  of  the  parties  inter  sese,  and 
that  the  court  erred  in  not  accepting  it  as  such.  The  first  con- 
tention may  be  dismissed  with  the  remark  that,  whatever  may 
be  its  merits  when  referred  to  the  first  count  in  the  complaint, 
it  must  be  overruled  as  to  the  second  count.  As  appears  from 
the  foregoing  statement,  it  is  alleged  therein  that  the  plaintiff  is 
[1]  the  owner  of  the  property  described,  that  defendant  claims 
an  interest  therein  adverse  to  that  of  plaintiff,  and  that  such 
claim  is  without  right.  This  is  sufficient  to  put  the  defendant 
upon  his  defense.  {Montana  Ore  Pur.  Co.  v.  Boston  &  Mont. 
C.  etc.  Co.,  27  Mont.  288,  70  Pac.  1114;  Merk  v.  Bowery  Min. 
Co.,  31  Mont.  298,  78  Pac.  519 ;  Castro  v.  Barry,  79  Cal.  443,  21 
Pac.  946 ;  17  Ency.  PL  &  Pr.  326 ;  2  Pomeroy  's  Equitable  Rem- 
edies, sec.  741.) 

The  second  contention  is  equally  without  merit.  Section  7917, 
Revised  Codes,  provides :  *  *  That  only  is  deemed  to  have  been  ad- 
judged in  a  former  judgment  which  appears  upon  its  face  to 
have  been  so  adjudged,  or  which  was  actually  and  necessarily 
included  therein  or  necessary  thereto."  Section  4852  is  in  part 
[2]*  as  follows:  "In  any  action  hereafter  commenced  for  the 
protection  of  rights  acquired  to  water  under  the  laws  of  this 
state,  the  plaintiff  may  make  any  or  all  persons  who  have  di- 
verted water  from  the  same  stream  or  source  parties  to  such 
action,  and  the  court  may  in  one  judgment  settle  the  relative 
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priorities  and  rights  of  all  the  parties  to  snoh  action."  If  this 
latter  provision  were  to  be  taken  as  mand«itory,  the  defendant 
might  well  insist  that  the  decree  in  the  case  of  Meagher  v.  Glover 
was  to  be  accepted,  not  only  as  an  adjudication  of  the  amounts 
and  priorities  of  the  different  appropriations  mentioned  therein, 
but  also  of  the  rights  of  joint  owners  in  any  appropriation  inter 
sese.  But,  as  pointed  out  in  Sloan  et  al.  v.  Byers  ei  al.,  37  Mont. 
503,  97  Pac.  855,  the  terms  of  this  provision  are  permissive  only. 
Therefore,  though  the  rights  of  all  the  parties — whether  arising 
out  of  joint  or  independent  appropriations — ^may  be  adjudicated 
in  a  single  decree  under  the  rule  declared  by  section  7917,  supra, 
no  presumption  attaches  that  any  such  adj-udication  has  in  fact 
been  had,  unless  the  fact  appears  upon  the  face  of  the  decree 
itself,  or,  in  any  event,  from  the  judgment-roll.  True,  it  was 
said  in  McNinch  v.  Crawford,  30  Mont.  297,  76  Pac.  698,  that 
in  an  action  brought  under  section  4852,  supra,  each  party  is  an 
antagonist  of  every  other  party.  This  statement  was  made  with 
reference  to  the  condition  of  the  issues  presented  in  that  case 
and  is  to  be  so  taken  and  understood,  and  not  to  mean  that  in 
such  an  action  every  possible  right  touching  the  subject  matter 
in  controversy  is  to  be  presumed  to  have  been  adjudicated  by 
the  final  decree,  whether  it  was  put  in  issue  or  not,  or  whether 
it  was  necessarily  involved  in  the  issues  tried.  As  was  suggested 
in  Sloan  et  al.  v.  Byers  et  aZ.,  supra,  it  is  doubtful  whether  the 
legislature  has  power  to  compel  parties  to  litigate  their  rights 
when  neither  questions  that  of  the  other  nor  has  committed  a 
wrong  with  reference  to  it,  for  which  the  other  is  demanding 
redress.  Hence  in  Sloan  et  cA,  v.  Byers  et  al.,  inasmuch  as 
neither  the  decree  nor  the  judgment-roll  in  a  former  controversy 
over  the  water  in  the  same  stream  showed  that  the  extent  of  the 
interests  of  joint  owners  inter  sese  in  the  particular  right  in 
question  had  in  fact  been  adjudicated,  it  was  held  that  the  de- 
cree in  the  former  action  did  not  estop  the  parties  thereto  from 
having  these  rights  adjudicated  in  a  second  action.  In  that  case 
the  entire  record  in  the  former  action  was  before  the  court  at 
the  hearing.    In  the  case  at  bar  it  was  shown  that  the  record 
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in  the  case  of  Meagher  v.  Glover,  except  the  findings  and  decree, 
£3]  had  been  lost  or  destroyed.  It  cannot  be  determined  from 
an  examination  of  these  remnants  of  the  record  that  Magone 
'  and  the  Quinlans  interpleaded  each  other,  or  that  there  was  any 
controversy  between  them  as  to  the  extent  of  their  rights  inter 
sese.  Indeed,  so  far  as  they  furnished  a  basis  for  any  inference, 
it  is  that  the  court  adjudicated  to  them  a  common  right  in  the 
ditch  and  water  both,  without  regard  to  the  extent  of  their  in- 
dividual interests.  The  findings  refer  to  the  right  as  a  single 
entity — ^the  property  of  all  of  these  defendants.  The  decree  re- 
fers to  it  in  the  same  way;  whereas,  if  they  had  interpleaded 
each  other  and  had  submitted  their  rights  to  the  court  for  ad- 
judication, the  decree  would  undoubtedly  have  said  so  in  un- 
mistakable terms.  It  is  true  that  the  introductory  recitals  in 
the  decree  state  that  the  cause  was  heard  upon  the  complaint, 
the  separate  answers  of  the  defendants,  and  ''the  stipulation 
on  file  herein,"  but  when  we  note  that  in  the  enumeration  of 
the  several  rights  adjudicated — ^thirty-five  in  all — several  of 
them  were  jointly  awarded  to  two  or  more  persons,  we  do  not 
think  that  statement  imports  into  the  adjudging  portion  of  the 
decree  any  greater  certainty.  The  court,  having  found  itself 
thus  left  without  evidence  in  the  record  to  enable  it  to  ascertain 
the  issues  made  and  tried,  properly  refused  to  accept  the  decree 
as  conclusive,  and  held  that  recourse  must  be  had  to  parol  evi- 
dence to  ascertain  what  in  fact  had  been  adjudicated  by  it,  and 
that,  if  the  Magone  and  Quinlan  rights  had  not  been  determined, 
it  was  incumbent  upon  it  to  determine  them.  (Kleinschmidt  v. 
Binzel,  U  Mont.  31,  43  Am.  St.  Rep.  604,  35  Pac.  460.) 

In  Bussell  v.  Place,  94  U.  S.  608,  24  L.  Ed.  214,  in  speaking  of 
the  admissibility  of  parol  evidence  to  show  what  issues  had  been 
tried  in  a  former  controversy,  the  court  said:  *'It  is  undoubtedly 
settled  law  that  a  judgment  of  a  court  of  competent  jurisdiction, 
upon  a  question  directly  involved  in  one  suit,  is  conclusive  as 
to  that  question  in  another  suit  between  the  same  parties.  But 
to  this  operation  of  the  judgment  it  must  appear,  either  upon 
the  face  of  the  record  or  be  shown  by  extrinsic  evidence,  that 
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the  precise  questian  was  raised  and  determined  in  the  former 
suit.  If  there  be  any  uncertainty  on  this  head  in  the  record,  as, 
for  example,  if  it  appear  that  several  distinct  matters  may  have 
been  litigated,  upon  one  or  more  of  which  the  judgment  may 
have  passed,  without  indicating  which  of  them  was  thus  liti- 
gated, and  upon  which  the  judgment  was  rendered,  the  whole 
subject  matter  of  the  action  will  be  at  large,  and  open  to  a  new 
contention,  unless  this  uncertainty  be  removed  by  extrinsic  evi- 
dence showing  the  precise  point  involved  and  determined.  To 
apply  the  judgment,  and  give  effect  to  the  adjudications  ac- 
tually made,  when  the  record  leaves  the  matter  in  doubt,  such 
evidence  is  admissible."  This  case  is  cited,  with  others  to  the 
same  effect,  in  Kleinschmidt  v.  Binzel,  and  the  above  paragraph 
is  therein  quoted  with  approval. 

There  was  scarcely  any  conflict  in  the  evidence  as  to  what  the 
facts  were,  either  as  to  the  issues  tried  in  Meagher  v.  Glover, 
or  as  to  what  the  relative  rights  of  Magone  and  the  Quinlans 
inter  seee  were,  and  hence  what  are  those  of  the  plaintiff  and 
the  defendant.  The  court  found  that  I^Iagone  and  the  Quin- 
lans made  common  cause  as  against  all  the  other  parties,  but 
that  as  among  themselves  there  was  no  controversy  whatever. 
There  is  no  complaint,  nor  is  there  any  foundation  for  any,  that 
the  findings  are  not  supported  by  the  evidence. 

Counsel  say  in  their  brief  that,  inasmuch  as  the  decree  in 
Meagher  v.  Glover  adjudged  the  right  to  Magone  and  the  Quin- 
[4]  lans  jointly,  the  legal  presumption  attaches  that  their  shares 
were  equal,  and  that,  since  the  defendant  acquired  the  Quin- 
lan interests  by  purchase,  the  presumption  is  conclusive  that 
he  thus  became  the  owner  of  a  two-thirds  interest.  They  in- 
voke the  rule  recognized  generally  in  this  country  that  when 
two  or  more  parties  acquire  an  estate  by  the  same  act,  deed, 
or  devise,  and  no  indication  is  therein  made  to  the  contrary, 
they  are  presumed  to  hold  as  tenants  in  common  (Washburn 
on  Real  Property,  sec.  878),  and  insist  that  the  decree  should, 
for  this  reason,  have  been  accepted  .as  conclusive.  As  we  have 
already  pointed  out,  the  decree  does  not  on  its  face  purport 
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to  adjudicate  the  rights  of  the  parties  inter  sese.  This  made 
it  incumbent  upon  the  district  court  to  ascertain  what  issues 
were  determined,  and  to  determine  such  as  it  appeared  were 
not  within  the  issues  tried  in  that  case.  The  title  of  the  par- 
ties did  not  vest  under  the  decree  in  any  sense  of  the  term 
"vest."  The  question  as  to  the  extent  of  the  interests  of  the 
parties  was  thus  left  at  large,  to  be  determined  by  reference 
to  the  evidence  showing  the  inception  of  the  interests,  viz,,  the 
original  appropriation,  and  the  rights  claimed  and  conceded 
by  each  of  the  joint  owners  up  to  the  date  of  the  decree  and  subse- 
quent to  that  time.  The  court  found,  in  effect,  that  the  extent  of 
the  interest  acquired  by  the  predecessor  of  plaintiff  under  the  orig- 
inal appropriation  was  an  undivided  one-half.  There  is  no  con- 
flict in  the  evidence  on  this  point.  While  the  findings  are  not 
specific  as  to  what  the  course  of  conduct  observed  by  the  parties 
subsequent  to  the  date  of  the  appropriation  was,  the  evidence  is 
dear  that  Duncan  and  Strickland  each  claimed  for  himself,  and 
conceded  to  the  other,  a  one-half  interest ;  that  Magone  on  the  one 
hand,  and  the  Quinlans  on  the  other,  after  they  had  acquired  the 
interests  of  these  appropriators,  made  the  same  claims  and 
concessions,  and  that  no  claim  was  made  by  anyone  to  the 
contrary  until  long  after  the  decree  was  rendered.  Indeed, 
neither  Henry  nor  John  Quinlan  ever  questioned  the  extent  of 
Magone 's  right.  It  was  first  seriously  questioned  by  the  de- 
fendant after  he  had  succeeded  to  the  Quinlan  interests,  and 
then  only  after  the  plaintiff  had  acquired  the  Magone  interest. 
Let  it  be  assumed,  however,  that  the  decree  furnished  a  basis 
for  the  presumption  that  Magone  and  the  Quinlans  were  en- 
titled to  a  one-third  interest  each.  As  between  them,  this  pre- 
sumption was  prima  facie  only,  and  could  be  overturned  by 
evidence  showing  the  facts.  {Skids  v.  Stark,  14  Ghi.  429; 
Edwards  v.  Edwards,  39  Pa.  369;  38  Cyc.  74.)  Though  a  dif- 
ferent rule  might  apply  to  persona  who  purchased  from  them 
without  notice  of  the  actual  condition  of  the  title,  and  on  this 
point  we  express  no  opinion,  the  evidence  shows  that  both  the 
plaintiff  and  the  defendant  at  the  date  of  the  conveyances  un- 
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der  which  they  hold  had  full  knowledge  of  the  extent  of  the 
rights  of  their  predecessors.  Therefore,  the  presumption  was 
only  prima  facie  as  to  them. 

The  judgment  and  order  are  afSrmed. 

'Affirmed. 

Mr.  Justice  Holloway  and  Mr.  Justice  Sannbr  concur. 

Rehearing  denied  May  5,  1913. 


MOSS,  Respondent,  v.  QOODHART,  Appellant. 

(No.  3,239.) 
(Submitted  March  22,  1913.     Decided  April  15,  1913.) 

[131  Pac.  1071.] 

Corporations — National  Banks — Receivers — Action  by  Stock- 
holder —  Complaint  —  Demand  for  Redress  —  Upon  Whom  — 
Appeal  and  Error — Theory  of  Case — Equity — Instructions — 
Evidence  —  Erroneous  Admission  —  Presumptions  —  Cross-ex- 
amination— Scope. 

Appeal  and  Error — Theory  of  Case — Equity — Instructiona. 

1.  Where  appellant  acquiesced  in  the  trial  of  a  cause  as  a  suit  in 
equity,  he  was  bound  on  appeal  by  the  theory  thus  adopted,  and  was 
therefore  not  in  position  to  complain  of  alleged  error  in  giving  or 
refusing  instructions  to  the  jury. 

Equity — Instructions — General  Verdict — Submission  to  Jury  Erroneous. 

2.  In  an  equity  case  tried  with  a  jury,  only  the  formal  instructions 
should  be  given,  and  a  general  verdict  should  not  be  submitted. 

Same — Evidence — Erroneous  Admission — Presumptions — Appeal. 

3.  On  appeal  in  an  equity  suit,  the  presumption  obtains  that  the 
district  court  in  arriving  at  its  decision  disregarded  any  erroneously 
admitted  evidence,  unless  it  appears  that  it  influenced  the  decision 
in  some  material  aspect. 

Corporations  — National    Banks — Receivers  — ^Stockholder's    Action  — De- 
mand— Complaint. 

4.  The  rule  that  to  entitle  a  stockholder  to  prosecute  an  action  for 
redress  of  an  injury  to  the  corporation,  as  distinguished  from  one 
which  he  himself  has  suffered,  he  must  allege  that  he  has  made  de- 
mand upon  the  corporate  authorities  (or  the  receiver  in  charge)  to 
act,  or  make  it  apparent  that  a  demand  upon  them  (or  him)  would 
have   been   useless,  is  applicable  to  nations^  banks;   in  case  of  each 
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a  corporation  he  must  allege  demand  upon  the  board  of  directors,  the 
receiver  or  the  controller  of  the  currency. 

Evidence — Complaint — Insufficiency — When  Treated  as  Amended. 

5.  Where  evidence  is  admitted,  without  objection,  in  aid  of  a  fact 
necessary  to  state  a  cause  of  action  but  not  alleged  in  the  complaint, 
the  pleading  will,  after  judgment,  be  treated  as  amended  to  admit 
such  proof. 

Same — Cross-examination — Scope. 

6.  The  right  of  cross-examination  is  a  substantial  one,  and  should 
not  be  unduly  restricted,  but  the  fullest  scope  should  be  allowed  to 
the  end  that  the  jury  may  be  advifled  of  all  facts  having  a  legitimate 
bearing  upon  the  issues  presented. 

Appeal  from  District  Court,  Yellowstone  County;  Oeo,  W. 
Pierson,  Judge. 

Action  by  P.  B.  Moss  against  Richard  W.  (Joodhart.  Prom 
a  judgment  for  plaintiff  and  an  order  denying  him  a  new  trial, 
the  defendant  appeals.    Reversed  and  remanded. 

Mr.  W.  M.  Johnston,  and  Mr.  H.  J.  Coleman,  for  Appellant, 
submitted  a  brief;  Mr.  Johnston  argued  the  cause  orally. 

It  is  an  elenuentary  principle  of  the  law  that  a  neglect  of 
duty,  where  no  loss  occurs,  cannot  give  rise  to  a  right  of  action. 
(1  Cyc.  666,  667.)  The  first  ground  upon  which  we  seek  a 
reversal  of  the  judgment  in  this  cause  is  based  upon  this  ele- 
mentary and  undisputable  principle;  and  in  order  to  recover 
damages  from  the  receiver,  or  trustee,  for  shrinkage  in  or  loss 
of  a  trust  fund,  a  loss  to  or  of  the  trust  fund  must  be  shown. 
(Taft  V.  Smith,  186  Mass.  31,  70  N.  E.  1031;  34  Cyc.  269, 
note  65;  In  re  Cornell,  110  N.  Y.  351,  18  N.  E.  142.)  None 
has  been  shown  here. 

An  action  on  behalf  of  a  corporation  cannot  be  maintained 
by  a  stockholder  unless  the  corporation  or  its  directors  have 
declined  to  bring  the  action,  and  the  interests  of  the  stock- 
holders make  it  necessary  that  one  should  be  instituted.  A 
demand  is  a  condition  precedent  to  action  (4  Thompson  on 
Corporations,  4681;  10  Cyc.  975  et  seq.)y  and  when  a  corpora- 
tion becomes  insolvent  and  goes  into  the  hands  of  a  receiver,  the 
corporate  right  of  action  passes  to  such  receiver,  and  in  case 
of  an  insolvent  national  bank,  to  the  controller  of  the  cur- 
rency, uprn  whom  such  demand  must  be  made  before  suit  can 
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be  brought  by  a  stockholder.  (See  Wallace  v.  Lincoln  Savings 
Bank,  89  Tenn.  630,  24  Am.  St  Rep.  625,  15  S.  W.  448 ;  Will- 
iams V.  Halliard,  38  N.  J.  Eq.  373 ;  Ackerman  v.  Halsey,  37  N. 
J.  Eq.  356 ;  Jones  v.  Johnson,  86  Ky.  530,  6  S.  W.  582 ;  Bank  v. 
Caperton,  87  Ky.  306,  12  Am.  St.  Rep.  488,  8  S.  W.  885 ;  Brinck- 
erh/>ff  V.  Bosiwick,  88  N.  Y.  52 ;  Farwell  v.  Oreat  Western  Tel 
Co.,  161  111.  522,  44  N.  E.  891 ;  Coble  v.  Beall,  130  N.  C.  533, 41 S. 
E.  793;  Fisher  v.  Andrews,  37  Hun  (N.  Y.),  176;  Brinckerhoff 
V.  Bosiwick,  23  Hun  (N.  Y.),  237.)  In  O'Connor  v.  Virginia 
Passenger  &  Bower  Co.,  184  N.  Y.  46,  76  N.  E.  1082,  the  court 
says:  "In  a  derivative  action  of  the  character  of  the  present 
one,  the  complaint  should  allege  that*  the  corporation,  on  being 
applied  to,  refused  to  prosecute  and  that  this  averment  con- 
stitutes an  essential  element  of  the  cause  of  action."  To  the 
same  effect  are :  Chreaves  v.  Oouge,  69  N.  Y.  154 ;  Flynn  v.  Brook- 
lyn City  R.  Co.,  158  N.  Y.  493,  53  N.  E.  520;  Ide  v.  Bascomb, 
18  Colo.  App.  415,  72  Pac.  62. 

The  only  ground  arising  at  the  trial  upon  which  a  liability 
in  Mr.  Ooodhart  could  be  predicated  is  that  of  failing  to  use 
due  care  and  judgment  in  dealing  with  the  ajssets  of  the  First 
National  Bank  of  Billings.  In  the  case  of  Taft  v.  Smith,  supra, 
the  court  says:  ''A  trustee,  in  making  investments  and  in  the 
general  management  of  the  trust,  is  held  only  to  good  faith 
and  sound  discretion,  and  is  not  liable  for  the  consequences  of 
an  error  in  judgment,  unless  the  error  is  such  as  to  show  that 
he  acted  in  bad  faith,  or  failed  to  exercise  sound  discretion.** 
{Wagner  v.  Swift's  Iron  etc.  Works  (Ky.),  26  S.  W.  720.) 
All  the  cases  agree  that  a  receiver  is  not  bound  to  use  any 
greater  care,  prudence  or  foresight  than  a  man  of  ordinary 
care,  skill  and  prudence  would  use  in  his  own  affairs  and  with 
his  own  property,  under  the  same  circumstances.  Nor  is  a 
receiver  liable  for  any  mere  error  in  judgment.  (Windon  v. 
Stewart,  43  W.  Va.  711,  28  S.  E.  776;  United  States  v.  Chtirch 
of  Jesus  Christ,  6  Utah,  9,  21  Pac.  510;  Ripley  v.  McGavic,  120 
Iowa,  52,  94  N.  W.  452;  Browmng  v.  Stiles  (N.  J.),  65  Atl. 
457;  Appeal  of  Bailey  (Pa.),  5  Atl.  49;  Hamm  v.  Livestock  Co. 
et  qI.,  13  Tex.  Civ.  App.  441,  35  S.  W.  427;  In  re  Cousins'  Es- 


260  Moss  V.  GooDHABT.  [Mar.  T.  '13 

tate,  111  Cal.  441,  44  Pac.  182;  Ellig  v.  KagUe,  9  Cal.  683; 
Bumgardner  v.  Harris,  92  Va.  188,  23  S.  E.  229;  Thompson  v. 
Broum,  4  Johns.  Ch.  (N.  Y.)  619.) 

Mr.  0  F.  Ooddard,  and  Mr,  F.  L.  Tilton  submitted  a  brief 
in  behalf  of  Respondent;  Mr.  C.  B.  Nolan,  of  counsel,  argued 
the  cause  orally. 

We  maintain  that  each  and  every  stockholder  in  the  First 
National  Bank  of  Billings,  by  virtue  of  this  personal  liability, 
had  a  financial  interest  in  the  collection  of  the  assets  of  the 
bank,  which  interest  was  personal,  and  independent  of  and 
separate  from  the  interest  of  the  corporation  itself.  A  sac- 
rifice of  any  of  the  assets  of  the  bank  meant  an  equal  personal 
and  individual  loss  to  the  stockholders  thereof  entirely  dis- 
tinct from  the  loss  to  the  corporation.  We  do  not  maintain  that 
there  was  any  right  of  action  in  the  plaintiff  below  because  of 
the  loss  to  and  decrease  in  the  value  of  his  stock  in  the  bank. 
A  right  of  action  based  upon  this  ground  would  unquestionably 
be  in  the  corporation  itself,  or  in  the  receiver  thereof.  (Howe 
V.  Barney,  45  Fed.  668 ;  Eirsch  v.  Jones,  56  Fed.  137 ;  McMullen 
V.  Ritchie,  64  Fed.  253.)  Aside  from  the  decrease  in  the  value 
of  his  stock,  and  the  loss  attendant  thereon,  the  plaintiff  is  un- 
der a  personal  liability  to  the  amount  of  the  par  value  of  the 
stock,  and  that  in  bringing  this  suit  he  brought  it  for  his  own 
personal  benefit.  He  was  the  owner  of  practically  all  of  the 
stock  of  the  corporation,  and,  so  far  as  appears,  every  dollar 
more  that  wa:;  realized  from  the  assets  of  the  bank  meant  that 
much  less  to  be  paid  by  the  plaintiff  out  of  his  own  pocket.  In 
the  case  of  Dewing  v.  Perdicaries,  96  U.  S.  193,  24  L.  Ed.  654, 
the  court  laid  down  the  rule  as  follows:  ** Where  a  cause  of 
action  affects  the  entire  interests  of  a  corporation  as  such,  the 
corporation  is  the  proper  party  to  sue.  Where  it  affects  espe- 
cially a  stockholder,  he  has  the  same  right  to  sue  pro  interesse  sua 
as  anyone  else.  In  the  latter  case  it  may  or  may  not  be  neces- 
sary to  make  the  corporation  a  party." 

The  rule  as  laid  down  by  the  courts  generally  ind*elation  to 
the  degree  of  care  and  prudence  required  of  receivers  in  the 
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exercise  of  their  duties  is  well  settled.  '*A  receiver  is  bound 
to  the  exercise  of  prudence  and  good  faith  in  all  his  deal- 
ings with  the  trust  estate,  and  to  bring  to  the  discharge  of 
his  official  duties  the  same  measure  of  skill  and  prudence, 
and  the  same  personal  supervision  that  he  would  give  if  the 
estate  was  his  own."  (Heffron  v.  Milligan,  40  111.  App.  291; 
StcUe  Cent.  8av.  Bank  v.  Fanning  Chain  Co.,  118  Iowa,  698; 
92  N.  W.  712;  Schwartz  v.  Keystone  Oil  Co.,  153  Pa.  283,  25 
Atl.  1018.)  See,  also,  34  Cyc.  253,  where  the  rule  is  laid  down 
as  follows:  *'The  degree  of  care  proper  to  be  exercised  in  the 
preservation  of  funds  arising  from  the  seizure  of  the  property 
of  a  citizen  requires  that  a  receiver  intrusted  with  such  fund 
should  be  held  to  a  rigid  accountability."  Testing  the  actions 
of  the  appellant  herein  by  this  rule,  we  think  that  a  clear  pre- 
ponderance of  the  evidence  supports  the  findings  as  to  the 
lack  of  oare  and  prudence  on  the  part  of  the  defendant  Gtood- 
hart  in  the  transaction. 

MB.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

On  July  2,  1910,  P.  B.  Moss  was  president  of  and  principal 
stockholder  in  the  First  National  Bank  of  Billings,  when  by 
order  of  the  controller  of  the  currency  the  bank  was  closed. 
Richard  W.  Goodhart  was  appointed  receiver  and  immediately 
took  possession  of  the  bank's  books  and  assets,  and  continued 
to  act  as  such  receiver  until  superseded  by  Philip  Tillinghast, 
on  October  25,  1910.  When  Qoodhart  took  possession,  C.  D. 
Prather  was  indebted  to  the  bank  upon  a  promissory  note  for 
$15,000.  The  indebtedness  was  secured,  in  part  at  least,  by 
a  chattel  mortgage  upon  certain  range  horses  and  cattle.  Prior 
to  the  maturity  of  the  Prather  note,  and  about  September  19, 
1910,  a  sale  of  the  mortgaged  property  to  R.  D.  Currier  was 
effected  for  $5,000,  which  amount  was  paid  to  the  receiver  and 
by  him  credited  on  Prather  *s  note.  After  Tillinghast  succeeded 
to  the  receivership,  this  action  was  commenced  by  Moss  against 
Qoodhart  and  Currier.  The  complaint  recites  the  facts  above 
more  in  detail,  alleges  that  the  mortgaged  property  was  rea- 
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sonably  worth  $11,700;  that  Goodhart  and  Currier  entered  into 
a  conspiracy  to  force  Prather  to  sell  the  property  to  Currier 
for  a  sum  much  less  than  the  fair  value;  and  that  Goodhart, 
by  threats  and  menaces,  succeeded  in  compelling  the  sale,  to 
the  injury  of  the  stockholders  and  creditors  of  the  bank  in  the 
sum  of  $6,700.  It  is  further  alleged  that  on  or  about  Novem- 
ber 22,  1910,  the  plaintiff  ''made  demand  upon  the  said  Til- 
linghast,  as  receiver  of  the  said  bank,  to  bring  suit  against  the 
said  defendant  Goodhart  and  the  said  defendant  Currier  to 
set  aside  said  sale  of  said  property,  and  for  an  accounting  to 
the  said  trust  for  the  value  thereof,  which  demand  was  by 
the  said  Tillinghast,  receiver  of  the  said  bank  as  aforesaid,  then 
and  there  refused."  The  concluding  paragraph  of  the  com- 
plaint and  the  prayer  read  as  follows:  **This  suit  is  brought 
and  prosecuted  in  the  interests  of  this  plaintiff  and  of  the 
other  stockholders  of  said  bank,  as  well  as  in  the  interests  of 
all  of  the  creditors  of  said  bank,  to  the  end  that  justice  and 
equity  may  be  done  in  the  premises.  Wherefore  the  plaintiff 
demands  that  the  said  sale,  or  pretended  sale,  of  the  said  horses 
and  cattle  made  by  the  said  C.  D.  Prather  to  the  said  Currier 
be  declared  null  and  void,  and  that  the  bill  of  sale  executed 
on  such  sale  by  the  said  C.  D.  Prather  to  the  said  Currier  be 
declared  null  and  void  and  of  no  effect,  and  that  the  defendant 
herein  be  required  to  account  to,  and  pay  over,  to  the  said 
Philip  Tillinghast,  the  receiver  of  the  First  National  Bank  of 
Billings,  and  to  said  trust,  the  said  sum'  of  $6,700,  to  be  by 
the  said  Tillinghast  treated  as  other  funds  and  assets  of  the 
said  trust,  and  for  such  other  and  further  relief  as  the  court 
may  find  meet  and  agreeable  to  equity,  and  for  costs  of  suit." 
To  this  complaint  a  demurrer,  general  and  special,  was  inter- 
posed and  overruled,  and  the  defendants  then  answered,  denying 
all  the  allegations  of  conspiracy,  intimidation,  or  wrong  con- 
duct on  the  part  of  either  of  them,  and  ailing  that  the  sale 
of  the  mortgaged  property  was  made  in  good  faith  for  the  rea- 
sonable value  thereof  and  for  the  best  interests  of  the  bank 
and  its  creditors.  The  affirmative  allegations  of  the  answer 
were  put  in  issue  by  reply. 
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The  cause  was  tried  to  the  court  sitting  with  a  jury.  At 
the  close  of  the  testimony,  instructions  upon  the  questions  of 
law  involved  were  settled  and  submitted  to  the  jury.  A  gen- 
eral verdict  in  favor  of  the  plaintiff  and  against  the  defend- 
ants for  $3,312.50,  and  also  twelve  special  findings,  were  re- 
turned. Counsel  for  the  defendants  moved  the  court  to  adopt 
four  of  the  findings  as  made,  to  reject  the  general  verdict  and 
the  other  special  findings,  and  also  to  find  in  favor  of  the 
defendants  upon  some  eight  questions  which  were  presented. 
The  court  denied  the  request,  rejected  the  first  two  special 
findings  made  by  the  jury,  adopted  the  others  and  the  general 
verdict  as  against  defendant  Goodhart,  but  in  favor  of  defend- 
ant Currier,  and  further  found:  **That  the  defendant  Richard 
W.  Goodhart  carelessly,  negligently,  and  wantonly  failed  to 
represent  the  best  interests  of  his  trust,  the  said  plaintiff,  the 
First  National  Bank  of  Billings  and  its  stockholders  and  cred- 
itors, and  sold  the  property  described  in  the  complaint  for  a 
sum  less  than  its  reasonable  market  value  to  the  damage  of  the 
said  Fiist  National  Bank,  its  creditors,  and  the  said  P.  B.  Moss 
in  the  sum  of  $3,312.50."  The  conclusion  of  the  trial  court 
was  that  the  plaintiff  should  recover  the  amount  of  the  verdict 
for  the  benefit  of  the  bank,  its  receiver,  creditors,  and  stock- 
holders. The  judgment  rendered  recites  that:  **P.  B.  Moss  do 
have  and  recover  of  and  from  the  said  defendant  Richard  W. 
Goodhart  the  sum  of  $3,312.50  together  with  interest  thereon 
at  the  rate  of  8  per  cent,  per  annum  from  the  date  hereof  un- 
til paid,  and  together  with  costs  and  disbursements  incurred 

in  said  action,  amounting  to  the  sum  of  $ ."    It  is  from 

that  judgment  and  from  an  order  denying  him  a  new  trial  that 
defendant  Goodhart  appeals. 

1.  The  errors  assigned  upon  the  instructions  given  and  re- 
fused, and  upon  the  rulings  of  the  court  admitting  evidence, 
are  not  available  to  appellant.  It  is  unnecessary  for  us  to 
determine  the  character  of  this  action;  whether  it  is  a  suit  in 
equity  to  set  aside  the  sale  of  the  niortgaged  property,  or  for 
an  accounting,  or  an  action  at  law  for  damages.  It  appears 
[1]    from  the  record  that  the  cause  was  tried  upon  the  theory 
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that  it  is  a  suit  in  equity,  and  appellant  is  bound  by  the  theory 
he  adopted  in  the  court  below.  {Cohen  v.  Clark,  44  Mont.  151, 
119  Pac.  775;  Galvin  v.  0 'Gorman,  40  Mont.  391,  106  Pac.  887; 
Dempster  v.  Oregon  Slwrt  Line  Ry.  Co.,  37  Mont.  335,  96  Pac. 
717.)  Upon  that  theory  no  error  can  be  predicated  upon  the 
giving  or  refusal  to  give  instructions.  No  instructions  except 
[2]  the  formal  ones  should  be  given ;  no  general  verdict  should 
be  submitted;  and,  if  evidence  be  admitted  which  should  not 
be,  the  presumption  prevails  that  the  trial  court  disregarded  it, 
[3]  unless  it  appears  that  it  influenced  the  decision  in  some 
material  aspect.  (Bordeaux  v.  Bordeaux,  43  Mont.  102,  115 
Pac.  25;  Bumping  v.  Bumping,  41  Mont.  33,  108  Pac.  10;  San^ 
ford  V.  Gates,  21  Mont.  277,  53  Pac.  749.) 

2.  The  principal  controversy  is  over  the  right  of  plaintiff 
Moss  to  maintain  this  action.  The  plaintiff's  allegation  that 
before  commencing  this  action  he  demanded  of  Tillinghast  that 
he  bring  it  and  that  this  demand  was  refused  is  denied  in  the 
answer.  There  was  not  any  proof  whatever  offered  in  support 
[4]  of  the  allegation.  Counsel  for  respondent  concede  the 
general  rule  to  be,  as  heretofore  stated  by  this  court,  that  a 
stockholder  cannot  prosecute  an  action  for  redress  for  an  injury 
to  a  corporation,  unless  it  appears  that  a  demand  has  been 
made  and  refused  or  a  situation  is  disclosed  from  which  it  is 
manifest  that  an  appeal  to  the  corporate  authorities  would  be 
useless.  {Brandt  v.  Mcintosh,  47  Mont.  70,  130  Pac.  413.)  If 
the  corporation  is  in  the  hands  of  a  receiver,  the  demand  should 
be  made  upon  that  officer.  {Boston  cfr  Mont.  etc.  Co.  v.  Mon- 
tana Ore  Pur.  Co.,  24  Mont.  142,  60  Pac.  990.)  This  is  the  rule 
applicable  to  ordinary,  private  corporations.  If,  however,  the 
corporation  which  is  in  the  hands  of  a  receiver  be  a  national 
bank,  the  demand  and  refusal  are  still  necessary,  though  there 
is  some  diversity  of  opinion  as  to  whether  the  demand  should 
be  made  upon  the  corporation  {Bank  of  Bethel  v.  Pahquioque 
Bank,  14  Wall.  (U.  S.)  383,  20  L.  Ed.  840),  or  upon  the  receiver, 
or  the  controller  of  the  currency.  {Brinckerhoff  v.  Bo'stwick, 
23  Hun  (N.  Y.),  237.)  Our  Code  declares  that  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest. 
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There  is  not  any  right  in  Moss  to  act  for  the  creditors  of  the 
bank,  and  he  can  oi^y  act  for  the  bank  itself  by  showing  that 
he  has  made  demand  upon  the  corporation  (that  is,  upon  the 
board  of  directors)  or  the  receiver  in  charge,  or  the  controller 
of  the  currency,  and  that  his  demand  has  been  refused.  (4 
Thompson  on  Corporations,  4180,  4181;  10  Cyc.  965.)  The 
complaint  in  this  instance  does  not  proceed  upon  the  theory 
that  demand  was  excused,  but  upon  the  theory  that  a  demand 
was  necessary  and  was  actually  made.  Whenever  a  demand  is 
necessary,  the  allegation  that  such  demand  was  made  and  re- 
fused is  an  essential  ingredient  to  the  statement  of  a  cause  of 
action  by  the  stockholder.  {O'Connor  v.  Virginia  P.  <&  P.  Co., 
184  N.  Y.  46,  76  N.  E.  1082;  Flynn  v.  Brooklyn  C.  R.  Co,,  158 
N.  Y.  493,  53  N.  E.  520;  Cogswell  v.  Bull,  39  Cal.  320;  Beshoar 
V.  Chappell,  6  Colo.  App.  323,  40  Pac.  244 ;  Coble  v.  Bcall,  130 
N.  C.  533,  41  S.  E.  793 ;  Hawes  v.  Oakland,  104  U.  S.  450,  26 
L.  Ed.  827 ;  10  Cyc.  983.) 

In  their  brief,  counsel  for  respondent  also  concede  that 
there  was  not  **any  right  of  action  in  the  plaintiff  below  because 
of  the  loss  to  and  decrease  in  the  value  of  his  stock  in  the  bank. 
A  right  of  action  based  upon  this  ground  would  unquestion- 
ably be  in  the  corporation,  or  in  the  receiver  thereof";  citing 
Howe  V.  Barney  (C.  C),  45  Fed.  670;  Hirsh  v.  Jones  (C.  C),  56 
Fed.  138;  McMullen  v.  Ritchie  (C.  C),  64  Fed.  262.  If,  then, 
this  action  is  brought  on  behalf  of  the  corporation  or  its  cred- 
itors, or  because  of  depreciation  in  the  value  of  plaintiff's  stock, 
the  plaintiff,  in  failing  to  prove  demand  and  refusal,  failed 
to  make  out  a  case,  and  there  is  not  any  attempt  to  defend 
against  this  conclusion.  It  is  unnecessary  for  us  to  determine 
upon  whom  the  demand  should  be  made  in  an  action  brought 
on  behalf  of  the  First  National  Bank  of  Billings,  for,  notwith- 
standing the  complaint  alleges  that  a  demand  was  made  upon 
Tillinghast,  plaintiff  now  repudiates  the  idea  that  this  is  a 
derivative  action  at  all.  It  is  insisted  that  since  plaintiff,  as 
a  stockholder  of  the  bank,  is  liable  for  an  assessment  equal  to 
the  par  value  of  his  stock,  under  section  5151,  United  States 
Revised  Statutes  (U.  S.  Comp.  Stats.  1901,  p.  3465).  he  *'had 
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a  financial  interest  in  the  collection  of  the  assets  of  the  bank, 
which  interest  was  personal  and  indepencjent  of  and  separate 
from  the  interest  of  the  corporation  itself.  A  sacrifice  of  any 
of  the  assets  of  the  bank  meant  an  equal  personal  and  individ- 
ual loss  to  the  stockholders  thereof,  entirely  distinct  from  the 
loss  to  the  corporation."  And  again:  **The  plaintiff  is  under 
a  personal  liability  to  the  amount  of  the  par  value  of  the  stock, 
and  in  bringing  this  suit  he  brought  it  for  his  own  personal 
benefit."  We  have  taken  these  excerpts  from  the  brief  of 
respondent  in  an  effort  to  state  his  theory  of  the  nature  of 
his  claim.  If  we  understand  his  contention  aright,  it  is  that 
Goodhart,  while  receiver,  sacrificed  the  security  held  for  the 
Prather  note,  with  the  result  that  $6,700,  the  difference  between 
the  amount  realized  by  Goodhart  and  the  alleged  actual  value 
of  the  mortgaged  property,  has  been  lost  to  the  funds  of  the 
bank,  which  sum  this  plaintiff,  as  a  stockholder,  will  or  may 
be  required  to  make  good,  in  the  proportion  that  his  stock  bears 
to  the  total  capital  stock  of  the  bank. 

We  would  be  reasonably  certain  that  we  have  stated  respond- 
ent's position  correctly,  but  for  the  many  changes  which  appear 
to  have  occurred  in  his  theory  of  his  case  from  its  inception 
to  the  final  submission  in  this  court.  As  indicated  in  the  quo- 
tation from  his  complaint  above,  he  brought  this  action  in  the 
interest  of  himself  and  other  stockholders  and  the  creditors 
of  the  bank.  After  hearing  the  evidence,  the  trial  court  con- 
cluded that  the  recovery  should  be  for  the  bank,  its  receivers, 
its  creditors  and  stockholders,  while  the  judgment  entered  was 
an  ordinary  money  judgment  in  favor  of  plaintiff  Moss  per- 
sonally. The  alleged  demand  upon  Tillinghast  was  to  institute 
a  suit  *'to  set  aside  the  sale"  of  the  mortgaged  property,  and  the 
prayer  of  plaintiff's  complaint  is  that  the  sale  *'be  declared 
null  and  void."  If  the  purpose  of  this  suit  was  to  set  aside 
the  sale,  the  finding  in  favor  of  Currier,  who  was  a  party  to 
the  sale,  amounted  to  a  denial  of  the  relief  sought,  while  the 
judgment  entered  in  favor  of  Moss  personally  takes  no  account 
of  the  rights  of  the  other  stockholders  or  the  creditors  of  the 
bank.    Apparently  the  judgment  is  in  complete  harmony  with 
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the  theory  of  resx)ond«nt  at  this  time,  as  indicated  by  the  ex- 
cerpts from  his  brief  above,  but  it  is  without  any  foundation 
whatever  in  the  pleadings  and  contradictory  of  the  trial  court's 
conclusion.  Of  course,  if  respondent  is  right  now  in  asserting 
that  he  brought  this  action  for  his  own  personal  benefit  and 
for  an  injury  which  he  suffered  independently  of  the  bank 
and  its  creditors,  then  it  was  not  necessary  to  allege  or  prove 
a  demand,  and  for  the  very  obvious  reason  that  it  was  not  a 
matter  of  concern  to  the  corporation  at  all.  Upon  this  the 
authorities  are  uniform.  (4  Thompson  on  Corporations,  sec. 
4590.) 

If  the  action  was  brought  on  behalf  of  the  bank,  plaintiff 
has  failed  because  he  has  not  shown  a  denumd  and  refusal,  or 
any  excuse  for  not  making  demand.    If  it  was  brought  to  re- 
dress a  grievance  peculiarly  plaintiff's  own  or  to  recover  for 
plaintiff's  own   benefit,  then  his  complaint  does  not  state   a 
cause  of  action,  and  the  general  demurrer  should  have  been 
sustained.    The  mere  fact  that  under  section  5151,  United  States 
Revised  Statutes,  he  may  be  called  upon  to  respond  to  an  as- 
sessment upon  his  stock  is  not  sufficient  to  give  him  a  cause 
of  action.    He  cannot  anticipate  that  he  will  be  injured.     The 
bare  possibility  that  he  will  be  damaged  is  not  sufficient  to 
entitle  him  to  a  judgment.     Courts  cannot  adjudicate  with  ref- 
erence to  events  which  may  or  may  not  transpire.     There  is  not 
any  allegation  that  an  assessment  has  been  or  will  be  levied 
upon  plaintiff's  stock;  neither  is  there    any    allegation    that 
plaintiff  has  paid  into  the  receiver's  hands  any  sum  whatever, 
or  that  he  ever  will  be  required  or  able  to  do  so.    And  in 
passing  it  may  be  said  that  there  is  not  any  suggestion  in  the 
evidence  either  that  plaintiff  has  paid,  or  been  requested  to 
pay,  any  assessment  upon  his  stock.    If  he  has  not  paid,  he 
has  not  been  injured;  and,  if  he  is  never  required  to  pay,  he 
never  will  be  injured. 

3.  Counsel  for  appellant  also  insist  that  the  complaint  fails 
to  state  a  cause  of  action  in  that  it  fails  to  disclose  that  Prather 
is  insolvent  or  that  any  loss  will  result  from  the  sale  of  the 
mortgaged  property  to  Currier  for  the  price  received;  and  this 
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[5]  argrument  would  be  unanswerable  but  for  the  fact  that 
without  objection  evidence  was  introduced  from  which  it  is 
fairly  inferable  that  Prather  was  insolvent  at  the  time  of  the 
sale,  and  that  this  mortgaged  property  was  the  only  resource 
from  which  to  obtain  payment  of  his  indebtedness  to  the  bank. 
Under  such  circumstances,  after  judgment,  this  court  will  treat 
the  complaint  as  amended  to  admit  the  proof.  {Lackman  v. 
Simpson,  46  Mont.  518,  129  Pac.  325 ;  Post  v.  Liberty,  45  Mont. 
1,  121  Pac.  475 ;  0  'Brien  v.  Corra-Rock  Island  M.  Co.,  40  Mont. 
212,  105  Pac.  724.) 

4.  Because  of  the  uncertainty  as  to  the  theory  upon  which 
plaintiff  has  proceeded,  we  would  be  unable  to  make  final  disposi- 
tion of  this  case,  if  there  were  not  any  other  errors  appearing. 
On  the  one  hand,  there  is  much  evidence  in  the  record  dealing 
with  the  management  of  the  bank  which  is  wholly  immaterial 
[6]  upon  any  theory  of  the  case,  while  on  the  other  we  think  the 
trial  court  committed  error  in  unduly  restricting  defendant  in 
the  cross-examination  of  plaintiff's  witnesses.  The  issues  pre- 
sented related  to  the  conspiracy  alleged  to  exist,  but  which  the 
trial  court  impliedly  found  did  not  exist ;  the  fair  market  value 
of  the  mortgaged  property;  whether  defendant  Qoodhart  exer- 
cised reasonable  care  to  ascertain  the  value ;  and  whether  by  co- 
ercion he  forced  Prather  to  sell  the  property  at  a  sacrifice.  Any 
evidence,  if  otherwise  competent,  which  would  tend  to  throw 
light  upon  any  of  these  issues  should  have  been  received.  Courts 
exist  to  administer  justice  as  nearly  as  may  be,  and  to  this  end 
the  tendency  of  modern  practice  is  to  liberalize  the  procedure  in 
order  that  the  very  truth  respecting  the  controversy  may  be  dis- 
closed. In  Knuckey  v.  Butte  Electric  Ry.  Co.,  45  Mont.  106,  122 
Pac.  280,  this  court  said:  **We  think  the  court  unduly  restricted 
the  cross-examination,  and  again  suggest  the  propriety  of  allow- 
ing the  fullest  scope  for  such  examinations,  to  the  end  that  the 
jury  may  be  advised  of  all  facts  having  a  legitimate  bearing  upon 
the  issues  presented."  And  in  State  v.  Btggs,  45  Mont.  400,  123 
Pac.  410,  these  observations  were  made:  **The  right  of  cross-ex- 
amination is  a  substantial  one  and  may  not  be  unduly  restricted. 
It  may  extend,  not  only  to  facts  stated  by  the  witness  in  his  orig- 
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inal  examination,  but  to  all  other  facts  connected  with  them 
which  tend  to  enlighten  the  jury  upon  the  question  in  contro- 
versy. {Kipp  V.  Silverman,  25  Mont.  296,  64  Pac.  884 ;  Heffer- 
lin  V.  Karlman,  30  Mont.  348,  76  Pac.  757 ;  State  v.  Howard,  30 
Mont  518,  77  Pac.  50;  Rev.  Codes,  sec.  8021.)  The  rule  neces- 
sarily includes  questions,  the  purpose  of  which  is  to  bring  out 
facts  illustrative  of  the  motives,  bias,  and  interest  of  the  witness, 
or  as  reflecting  upon  his  capacity  and  memory.  The  right  would 
be  of  little  value  if  inquiry  into  these  matters  were  not  per- 
mitted.'* Without  stopping  to  consider  separately  each  partic- 
ular error  predicated  upon  ruling  of  the  trial  court  restricting 
defendants'  counsel  in  their  cross-examination,  we  think  the  fore- 
going will  suffice. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  not  inconsistent  with  the  views 
herein  expressed. 

Beversed  and  remanded. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Sanneb  concur. 


CONWAT,  Respondent,  v.  MONIDAH  TRUST  et  al.,  Appei/- 

LANTS. 

(No.  3,238.) 
(Submitted  March  21,  1913.    Decided  April  15,  1913.) 

[132  Pac.  26.] 

Personal  Injuries — Infants — Mini7ig  Claims — Unguarded  Shafts 
— Liability  of  Owner — Statutes — Negligence  Per  Se. 

Personal  Injuries — Mining  Cl«ims — Unguarded  Shafts — ^Infants — Contrib- 
utory Negligence — Complaint. 

1.  Contributory  negligence  may  not  be  inferred,  as  a  matter  of  law, 
from  the  acts  of  a  child  sev«n  years  old;  hence  the  rule  that  plain- 
tiif  in  a  personal  injury  action,  who  by  his  complaint  shows  that  a 
proximate  cause  of  his  injury  was  an  act  of  has  own,  is  barred  of 
recovery  unless  he  also  shows  that  he  was  exercising  ordinary  care 
and  circumspection  at  the  time  of  the  accident,  has  no  application 
where  the  injured  party  was  an  infant  of  the  age  above  mentioned. 

Same — Complaint — Sufficiency. 

2.  Conceding  that  the  rule  of  pleading  referred  to  in  paragraph  1, 
mipra,  is  applicable  in  an  action  where  plaintiff  is  a  m'nor  of  the  a?e 
of  seven  years,  it  was  met  by  the  allegations  of  plaintiff's  age;  that 
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at  the  time  he  fell  into  a  shaft  on  defendant's  mining  claim,  left 
unguarded  (contrary  to  the  provisions  of  section  8535,  Bevised 
Codes),  it  was  dusk;  that  he  was  ignorant  of  th«  existence  of  the 
shaft,  and  engrossed  in  gathering  wild  flowers  growing  on  the  edge 
of  said  shaft;  that  he  was  using  due  care  and  prudence,  and  was 
without  contributing  fault  and  carelessness  on  his  part  in  doing  what  he 
did. 

Same — Beal  Property — Regulations — Police  Power. 

3.  The  owner  of  real  property  holds  it  subject  to  such  reasonable 
control  and  regulation  by  the  state,  under  its  police  power,  as  the 
legislature  deems  necessary  for  the  prevention  of  injury  to  the  rights 
of  others  and  the  security  of  the  public  health  and  welfare. 

Same — ^Unguarded  Mining  Shafts — Statutes — ^Noncompliance  With — ^Negli- 
gence Per  8e, 

4.  Failure  to  observe  the  duty  imposed  by  section  8d35,  Bevised 
Codes,  upon  the  person  owning  or  in  possession  of  property  within 
the  limits  of  a  city  or  town  or  within  one  mile  of  such  limits,  on 
which  there  is  a  mining  shaft,  to  place  a  cover  over  or  a  tight  fence 
around  the  same,  is  negligence  per  se. 

Same — Mining  Claims — Trespass — Liability  of  Owner. 

5.  Though  a  plaintiff  infant  was  a  technical  trespasser  upon  defend- 
ant's mining  claim,  into  an  unguarded  shaft  on  which  he  fell,  the 
defendant's  omission  to  comply  with  the  requirement  imposed  upon 
him  by  section  8535,  supra,  rendered  him  liable  to  damages  for  in- 
juries suffered  by  the  plaintiff. 

Same — Unguarded  Mining  Shafts — Statutes. 

6.  The  fact  that  def-endant  had  not  sunk  the  shaft  into  which  plain- 
tiff fell  did  not  relieve  him  of  liability,  section  8535,  supra,  making 
it  unlawful  for  the  owner  or  possessor  to  permit  "any  such  shaft  *  *  * 
to  remain  open  or  unprotected  for  a  period  of  more  than  ten  days^" 
without  regard  to  wh«n  or  by  whom  it  was  sunk. 

Same — Location  of  Shaft — Evidence — Insufficiency. 

7.  Evidence  held  insufficient  to  show  that  the  shaft  into  which  plain- 
tiff fell  was  situated  within  a  milp  of  the  corporate  limits  of  a  city, 
a  fact  necessary  to  be  shown  to  bring  defendant  within  th«  purview 
of  section  8535,  Bevised  Codes. 

Appeal  frmn  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  Joseph  P.  Conway,  Jr.,  a  minor,  by  Joseph  F.  Con- 
way, Sr.,  his  guardian  ad  litem,  against  the  Monidah  Trust  and 
others.  Judgment  for  plaintiff.  Defendants  appeal  from  the 
judgment  and  an  order  denying  their  motion  for  a  new  trial. 
Reversed  and  remanded  for  new  trial. 

Mr,  James  E.  Murray,  for  Appellants,  submitted  a  brief  as 
well  as  one  in  reply  to  that  of  Respondent,  and  argued  the  cause 
orally. 

The  plaintiff's  right  to  recover  damages  depends  solely  on  the 
question  whether  or  not  defendants  have  been  guilty  of  action- 
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able  negligence.  Actionable  negligence  is  the  breach  of  a  legal 
duty  owing  to  the  party  inijured.  The  plaintiff  must  show  that 
defendants  owed  him  a  legal  duty.  It  is  not  sufficient  to  show 
that  the  defendants  owed  a  duty  to  the  state,  or  some  third  party, 
but  the  duty  must  be  one  which  is  owed  directly  to  the  party 
complaining.  (Bishop  on  Noncontract  Law,  sec.  446;  Einkead 
on  Torts,  sec.  6,  pp.  9,  10;  O'Leary  v.  Brooks  Elevator  Co.,  7 
N.  D.  554,  41  L.  R.  A.  677,  75  N.  W.  919 ;  Driscoll  v.  Clark,  32 
Mont.  172,  80  Pac.  1,  373 ;  Beinhom  v.  Oriswold,  27  Mont.  79,  94 
Am.  St.  Rep.  818,  59  L.  R.  A.  771,  69  Pac.  557 ;  1  Thompson  on 
Negligence,  sec.  3;  Bottum's  Admr.  etc.  v.  Hawks,  84  Vt.  370, 
Ann.  Cas.  1913A,  1025,  35  L.  R.  A.  (n.  s.)  440,  79  Atl.  858.) 

The  defendants'  violation  of  the  statute  was  not  a  violation  of 
^ny  duty  owing  to  the  plaintiff.  It  was  a  violation  of  a  duty  to 
the  public  at  large,  and  subjected  defendants  to  the  penalties 
prescribed  by  the  statute,  but  does  not  give  rise  to  any  other  ad- 
ditional liability  unknown  to  the  common  law.  The  courts  have 
been  quite  unanimous  in  holding  that  a  statute  enacted  for  the 
benefit  of  the  public  at  large  does  not  create  a  civil  liability  un- 
less expressly  provided  in  the  statute  itself.  (Holwerson  v.  St. 
Louis  etc.  Ry.  Co.,  157  Mo.  216,  50  L.  R.  A.  850,  57  S.  W.  770; 
Moran  v.  Pullman  Car  Co.,  134  Mo.  641,  56  Am.  St.  Rep.  543,  33 
L.  R.  A.  755,  36  S.  W.  659;  Riddick  v.  Governor,  1  Mo.  147; 
Toomey  v.  Southern  Pac.  Co.,  86  Cal.  374, 10  L.  R.  A.  139,  24  Pac. 
1074 ;  Heeney  v.  Sprague,  11  R.  I.  456,  23  Am.  Rep.  502 ;  Zim- 
merman  v.  Baur,  11  Ind.  App.  607,  39  N.  E.  299 ;  Nottage  v. 
Sawmill  Phoenix,  133  Fed.  979 ;  Moore  v.  Gadsden,  93  N.  Y.  12 ; 
Beehler  v.  Daniels,  19  R.  I.  49,  31  Atl.  582.) 

Many  cases  may  be  found  announcing  the  general  doctrine  that 
a  mere  violation  of  statute  or  ordinance  is  negligence  per  se,  but 
upon  examination  it  will  be  found  that  in  all  such  cases  there 
was  a  relation  existing  between  the  injured  party  and  the  vio- 
lator of  the  statute,  and  the  right  of  action  existed  independent 
of  the  statute,  the  only  effect  of  the  statute  being  to  change  the 
rules  of  evidence.  (Condran  v.  Chicago  R.  Co.,  67  Fed.  522, 
14  C.  C.  A.  506,  28  L.  R.  A.  749 ;  Fleming  v.  St.  Paul  etc.  R.  Co., 
27  Minn.  Ill,  6  N.  W.  US;  Illinois  Central  Co.  v.  O'Connor,  189 
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111.  559,  59  N.  E.  1098 ;  Lonergan  v.  Illinms  Cent.  Co.,  87  Iowa, 
755,  17  L.  R.  A.  254,  49  N.  W.  852,  53  N.  W.  236 ;  Willy  v.  Muh 
ledy,  78  N.  Y.  310,  34  Am.  Rep.  536.) 

**A  construction  giving  a  statute  prospective  operation  is 
always  to  be  preferred  unless  a  purpose  to  give  it  a  retrospective 
force  is  expressed  by  clear  and  positive  command.'*  (Endlich  on 
Statutory  Interpretation,  sees.  271-273.)  In  the  case  at  bar 
there  is  nothing  to  indicate  that  the  legislature  intended  to  give 
the  Act  in  question  any  retroactive  force;  on  the  contrary,  the 
statute  is  read  as  a  whole,  and  so  reading  it  and  giving  force  and 
effect  to  all  its  language,  it  indicates  as  clearly  as  language  can 
that  the  legislature  intended  to  comprehend  only  shafts  and  cuts 
which  might  in  the  future  be  sunk  or  run.  (See  Chiles  v.  Giles, 
22  Minn.  348 ;  Levering  v.  Shockey,  100  Ind.  558 ;  State  v.  Stein, 
13  Neb.  529,  14  N.  W.  481 ;  State  v.  Bradford,  36  Ga.  422 ;  Bui- 
lard  V.  Smith,  28  Mont.  387,  72  Pac.  761.) 

The  term  **any  such  shaft"  used  in  the  second  clause  of  the 
statute  refers  to  the  shaft  mentioned  in  the  first  clause,  to-wit,  a 
shaft  sunk  after  the  passage  of  the  statute.  Unless  it  is  so  con- 
strued the  word  ''such"  would  have  no  meaning  whatever,  and 
the  x>hrase  **such  shaft"  should  otherwise  be  read  *'any  shaft," 
and  thus  the  court  would  be  reading  out  of  the  statute  a  word 
having  a  well-understood  meaning  and  which  was  placed  in  the 
statute  by  the  law-making  body.  Needless  to  add,  courts  have 
no  such  power,  but  must  give  effect  to  all  words  used,  if  possible. 
{State  V.  Fisher,  53  Or.  38,  98  Pac.  713;  Smith  v.  Minor,  1  N.  J. 
L.  16 ;  Walker  v.  Giddings,  103  Mich.  344,  61  N.  W.  512 ;  United 
States  V.  Taylor,  28  Fed.  Cas.  No.  16,438,  1  Hughes,  514 ;  Moore 
V.  Wildey  Co.,  176  Mass.  418,  57  N.  B.  673 ;  Ogden  v.  Olidden,  9 
Wis.  46 ;  City  of  Philadelphia  v.  River  Front  R.  Co.,  133  Pa.  134, 
19  Atl.  356 ;  State  v.  Oovan,  48  Ark.  76,  2  S.  W.  347 ;  Warner 
Elevator  etc.  Co.  v.  Houston  (Tex.  Civ.  App.),  28  S.  W.  405.) 

Both  the  pleadings  and  the  evidence  shows  that  the  plaintiff 
was  guilty  of  contributory  negligence.  It  was  neither  alleged 
nor  proved  that  the  plaintiff  was  so  immature  as  to  be  incapable 
of  contributory  negligence.  The  mere  fact  that  he  was  a  minor 
was  not  sufficient  to  give  rise  to  the  presumption  that  he  was  in- 
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capable  of  exercising  care  and  prudence  to  avoid  injury.  (Gates 
V.  Northern  Pac.  Ky.  Co,,  37  Mont.  103,  94  Pac.  751 ;  Pekin  v. 
McMahon,  154  111.  141,  45  Am.  St.  Rep.  114,  27  L.  R.  A.  206,  39 
N.  E.  484;  Stanwood  v.  Clancey,  106  Me.  72,  75  Atl.  293;  29  Cyc. 
539.) 

Messrs.  Breen  &  Jones,  for  Respondent,  submitted  a  brief  and 
one  in  answer  to  those  of  Appellants,  and  argued  the  cause  orally. 

It  is  true,  as  contended  by  appellants,  that  this  court  has  often 
declared  that  a  land  owner  owes  no  duty  to  a  trespasser  or  a 
mere  licensee  who  is  upon  his  property,  save  to  refrain  from  a 
willful  or  wanton  act  occasioning  injury  and  to  exercise  reason- 
able care  to  avoid  injury  after  becoming  aware  of  the  presence 
of  such  a  person  or  persons,  and  that  a  trespasser  or  licensee  in 
going  upon  the  premises  of  another  accepts  and  acquiesces  in  the 
condition  thereof  as  found  upon  entering.  This  rule  of  law  is 
predicated  upon  the  doctrine  that  a  man  can  do  as  he  wills  with 
that  which  he  possesses.  (Driscoll  v.  Clark,  32  Mont.  172,  80 
Pac.  1,  373.)  But  this  principle  is  not  of  unlimited  and  uni- 
versal application — an  exception  is  declared  by  statute:  **The 
ownership  of  property  is  absolute  when  a  single  person  has  the 
absolute  dominion  over  it  and  may  use  it  or  dispose  of  it  accord- 
ing to  his  pleasure,  subject  only  to  general  laws."  (Sec.  4434, 
Revised  Codes.)  And  the  ** general  laws"  referred  to  are  the 
laws  of  this  state.  (Parker  v.  Barnard,  135  Mass.  116,  46  Am. 
Rep.  450.)  And  one  of  the  general  laws  of  this  state  to  which 
the  ownership  of  the  Tzarena  Lode  was  subject  is  section  8535, 
Revised  Codes.  A  criminal  statute,  such  as  section  8535 — a 
police  regulation  for  the  health  and  benefit  of  the  citizens,  in- 
cluding children,  of  communities  within  its  protection — creates 
a  positive  duty,  for  the  nonobservance  of  which,  resulting  proxi- 
mately in  injury  to  a  person  within  its  protection,  the  party  fail- 
ing to  observe  the  same  must  respond  in  civil  damages;  its 
violation  in  this  state  is  negligence  per  se,  not  evidence  of  negli- 
gence as  the  rule  is  declared  in  some  states  (Neary  v.  Northern 
Pac.  B.  Co,,  41  Mont.  480,  110  Pac.  226),  and  this,  even  though 
no  analogous  or  other  duty  such  as  is  required  by  the  terms  of 
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the  criminal  statute,  existed  at  common  law;  and  the  fact  that 
the  party  injured  is  a  trespasser  or  mere  licensee  upon  the  prop- 
erty of  the  violator  of  the  law  is  immaterial.  {Richardson  v. 
El  Paso  etc.  Q.  Min.  Co.,  51  Colo.  440,  118  Pac.  982.)  In  Colo- 
rado,  aside  from  the  duties  created  by  statutes,  such  as  the  Act 
referred  to  in  the  Richardson  Case  (like  the  one  under  considera- 
tion in  the  instant  case),  the  general  rule  of  law  is  the  same  as 
that  declared  by  our  supreme  court — ^that  is,  the  rule  as  to  the 
degree  of  care  owing  from  the  land  owner  to  a  trespasser  or  mere 
licensee  who  finds  his  way  upon  the  former's  premises.  (See 
Watson  V.  Manitou  &  Pike's  Peak  Ry.  Co,,  41  Colo.  138, 17  L.  R. 
A.  (n.  8.)  916,  92  Pac.  17;  Fwirplay  Hyd.  M.  Co.  v.  Weston,  29 
Colo.  125,  67  Pac.  160,  21  Morr.  Min.  Rep.  725.)  The  principle 
declared  in  the  Ricliardson  Case  is  a  well-nigh  universal  one. 
(1  Thompson  on  Negligence,  sec.  951 ;  South  dk  North  Ala.  R.  Co. 
V.  Donovan,  84  Ala.  141,  4  South.  142 ;  Hayes  v.  Michigan  Cent. 
R.  Co.,  Ill  U.  S.  228,  4  Sup.  Ct.  Rep.  369,  28  L.  Ed.  410;  Olson  v. 
QUI  Home  Inv.  Co.  et  al.,  58  Wash.  151,  108  Pac.  140;  Isabel  v. 
Hannibal  cfe  St.  Jo  R.  R.  Co.,  60  Mo.  475 ;  Western  &  A.  R.  R. 
V.  Meigs,  74  Ga.  857.) 

Appellants  contend  that  the  act  of  the  infant  respondent  in 
falling  into  the  open  shaft  shows  that  the  proximate  (or  a  proxi- 
mate) cause  of  his  injury  was  his  own  negligent  act ;  that  because 
thereof  it  was  essential  that  he  should  have  n^atived  this  ap- 
parent neglect.  A  recent  decision  of  the  supreme  court  of  North 
Carolina  is  an  excellent  example  of  the  courts  which  have 
adopted  the  view  that  the  law  in  respect  to  criminal  liability 
should  be  used  as  a  standard  in  negligence  actions  in  scaling  the 
acts  of  an  injured  minor  to  determine  his  capacity  to  entertain 
and  subject  himself  to  the  imputation  of  neglect ;  in  other  words, 
the  courts  adopting  this  rule  have  held  that  children  under  the 
age  of  seven  are  incapable  of  the  imputation  of  neglect,  and  chil- 
dren between  the  ages  of  seven  and  twelve  or  seven  and  fourteen 
are  prima  facie  incapable  of  negligent  act.  {Rolin  v.  R.  J, 
Reynolds  Tobacco  Co.,  141  N.  C.  300,  8  Ann-  Cas.  638,  7  L.  R.  A. 
(n.  s.)  335,  53  S.  E.  891.)  And  the  Penal  Code  of  this  state  lays 
down  the  same  rule  in  respect  to  criminal  understanding  as  is 
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referred  to  in  the  above  case,  save  that  the  age  limit  is  extended 
two  more  years,  namely,  fourteen.  (See.  8116,  Eev.  Codes.) 
And  the  decisions  sustaining  the  rule  announced  in  the  Bolin 
Case  are  numerous.  (See  Doggett  v.  Chicago  etc.  R.  Co.,  134 
Iowa,  690,  13  Ann.  Cas.  588,  13  L.  R.  A.  (n.  s.)  364,  112  N.  W. 
171 ;  Birmingham  B.  Co.  v.  Maitison,  166  Ala.  602,  52  South.  49 ; 
Tucker  v.  Buffalo  Cotton  Mills  Co.,  75  S.  C.  539,  121  Am.  St. 
Rep.  957,  57  S.  E.  626;  Lynchburg  etc.  M.  Co.  v.  Stanley,  102 
Va.  590,  46  S.  E.  908 ;  Norfolk  etc.  B.  Co.  v.  Higgins,  108  Va. 
324,  61  S.  E.  766 ;  Houston  etc.  B.  Co.  v.  Adams,  44  Tex.  Civ. 
App.  288,  98  S.  W.  222.)  Therefore,  inasmuch  as  it  is  alleged 
in  the  complaint  that  the  infant  respondent  is  of  tender  years 
and  of  but  the  age  of  seven,  as  he  is  either  conclusively  or  at 
least  prima  facte  incapable  of  neglect,  it  becomes  obvious  that  it 
is  unnecessary  that  a  complaint  should  contain  the  allegations 
referred  to  by  appellants,  essential  in  a  suit  by  an  sAvlt  whose 
complaint  renders  the  invocation  of  the  rule  necessary.  (Avey 
V.  Galveston  etc.  By.  Co.,  81  Tex.  243,  26  Am.  St.  Rep.  809,  16 
S.  W.  1015;  Mayor  etc.  v.  McLain  (Miss.),  6  South.  774;  1 
Thompson  on  Negligence,  sees.  213,  214,  217.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

So  far  as  germane  to  the  questions  involved  in  this  appeal,  the 
substantial  allegations  of  the  complaint  are:  That  the  defend- 
ant, a  corporation,  is  the  owner  of  the  Tzarena  lode  mining  claim, 
situate  partly  within  and  partly  without  the  corporate  limits 
of  the  city  of  Butte ;  that  on  July  19,  1911,  there  was,  and  for 
more  than  a  year  prior  thereto  had  been,  a  certain  shaft,  about 
forty-five  feet  deep,  on  this  property,  which  the  defendant  had 
negligently  permitted  to  remain  **open,  exposed  and  unprotected, 
without  a  substantial  cover,  or  any  cover  whatever  being  placed 
over  the  same,  or  without  a  tight  fence,  or  any  fence  whatever, 
being  placed  around  the  same";  that  said  shaft  ''was  approxi- 
mately eight  feet  long  and  four  feet  wide  from  the  bottom  thereof 
to  within  about  five  feet  of  the  natural  surface  of  the  ground  ad- 
jacent thereto,  at  which  point  the  sides  of  the  said  shaft  spread 
outwardly  until  the  same  reached  the  natural  surface,  forming 
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a  saucer  or  bowl-like  depression,"  and  around  the  edges  of  this 
depression,  and  for  some  distance  on  all  sides  thereof,  there  were 
wild  flowers  blooming;  that  near  the  Tzarena  lode  there  were  also 
odd  and  curious  formations  of  rock  which,  with  the  flowers, 
formed  an  attraction  for  children ;  "that  on  the  said  19th  day  of 
July,  1911,  the  plaintiff  herein,  a  child  of  the  age  of  seven  years, 
who  ddd  not  know  of  the  existence  of  said  shaft,  at  dusk  of  said 
day  was  plucking  wild  flowers  near  the  mouth  of  said  shaft,  and 
while  so  doiDg  observed  a  cluster  of  wild  flowers  some  distance 
from  him,  which  he  started  on  a  run  to  obtain,  and  while  so  doing 
and  using  due  care  and  prudence,  and  without  contributing  fault 
and  carelessness  on  his  part,  ran  into  the  mouth  of  said  shaft 
aforesaid,  and  was  precipitated  to  the  bottom  thereof,"  sustain- 
ing the  injuries  for  which  recovery  in  this  action  is  sought. 

1.  This  complaint  is  attacked  as  insufficient  because  it  alleges 
an  affirmative  act  of  the  plaintiff,  to-wit,  that  he  ran  into  the 
mouth  of  the  shaft,  as  a  proximate  cause  of  his  injury,  and 
does  not  contain  sufficient  allegations  to  negative  contributory 
negligence.  The  general  rule  as  settled  in  this  state  by  the 
[1]  uniform  course  of  decision  is  that  where  the  complaint 
shows  that  a  proximate  cause  of  plaintiff's  injury  was  the  act 
of  the  plaintiff  himself,  it  will  be  held  insufficient  unless  it  goes 
further  and  by  appropriate  allegations  shows  that  the  plaintiff 
was,  at  the  time,  exercising  ordinary  care  and  circumspection. 
(Kennon  v.  OUmer,  4  Mont.  433,  2  Pac.  21 ;  Nelson  v.  City  of 
Helena,  16  Mont.  21,  39  Pac.  905 ;  Hunter  v.  Montana  C.  Ry,  Co., 
22  Mont.  525,  534,  57  Pac.  140 ;  Cummings  v.  Helena  &  L.  S.  dk 
JR.  Co.,  26  Mont.  434,  68  Pac.  852 ;  Ball  v.  Gussenhoven,  29  Mont. 
321,  328,  74  Pac.  871 ;  Nord  v.  Boston  &  Mont.  etc.  Co.,  30  Mont. 
48,  75  Pac.  681 ;  Birsch  v.  Citizens'  El.  Co.,  36  Mont.  574,  93  Pac. 
940 ;  Poor  V.  Madisan  R.  P.  Co.,  38  Mont.  341,  361,  99  Pac.  947 ; 
Montague  v.  Hanson,  38  Mont.  376,  99  Pac.  1063;  Badovinac  v. 
Northern  Pac.  Ry.  Co.,  39  Mont.  454,  104  Pac.  543.)  Of  course 
this  rule  has  reference  only  to  acts  of  which  negligence  must  be 
predicated  in  the  absence  of  a  countervailing  explanation. 

At  what  age  a  child  becomes  sui  juris,  so  that  negligence  may 
be  predicated  of  his  acts,  is  a  matter  upon  which  authorities  dif- 
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f er.  By  some  it  is  held  that  a  child  of  seyen  years  of  age  is  con- 
clusively presumed  incapable  of  contributory  negligence.  {Wat- 
son V.  Southern  By,,  66  S.  C.  47,  44  S.  E.  375 ;  Taylor  v.  Delaware 
A  Hudson  Ry.,  113  Pa.  162,  176,  57  Am.  Rep.  446,  8  Atl.  43 ; 
Chicago  etc.  By.  Co.  v.  Welsh,  118  111.  572,  9  N.  E.  197 ;  /ndt- 
anapolis  etc.  Ry.  v.  Pitzer,  109  Ind.  179,  194,  58  Am.  Rep.  387, 
6  N.  E.  310,  10  N.  E.  70.)  However  that  may  be,  the  rale  in  this 
state  is  that  contributory  negligence  is  not  to  be  inferred  as  a 
matter  of  law,  even  in  the  case  of  a  much  older  child.  {Mason 
V.  Northern  Pac.  By.  Co.,  45  Mont.  474,  124  Pac.  271.)  This 
being  true,  it  follows  that  the  rule  invoked  by  appellant  can 
h«ve  no  application  to  the  complaint  at  bar.  But  apart  from 
this  consideration,  we  think  the  averments  of  the  age  of  the 
[2]  plaintiff;  the  fact  that  it  was  dusk;  his  ignorance  of  the 
existence  of  the  shaft;  the  natural  engrossment  in  his  childish 
pursuit;  and  the  general  allegation  that  he  was  ^' using  due  care, 
and  prudence  and  without  contributing  fault  and  carelessness  on 
his  part" — are,  as  a  matter  of  pleading,  suflBcient  to  negative 
contributory  negligence  and  to  avoid  the  rule.  {Birsch  v.  Citi- 
zens' El.  Co.,  supra;  Poor  v.  Madison  R.  P.  Co.,  supra;  Evans- 
viae  &  T.  H.  Ry.  v.  Crist,  116  Ind.  446,  9  Am.  St.  Rep.  865, 
2  L.  R.  A.  450,  19  N.  E.  310 ;  1  Thompson  on  Negligence,  sees. 
375,  377,  378.) 

2.  Under  the  allegations  of  the  complaint,  the  respondent  was 
technically  a  mere  trespasser  upon  the  property  of  the  appellant. 
{Egan  v.  Montana  C.  Ry.  Co.,  24  Mont.  569,  63  Pac.  831 ;  Driscoll 
V.  Clark,  32  Mont.  172,  80  Pac.  1,  373.)  It  is  the  undoubted  rule 
at  common  law  that  the  owner  of  real  property  owes  no  duty  to 
trespassers,  other  than  to  refrain  from  intentional  injury. 
Hence  no  right  of  action  would  arise,  in  the  absence  of  statute, 
in  favor  of  a  trespasser  who  might  suffer  injury  under  the  cir- 
cumstances here  pleaded  {Driscoll  v.  Clark,  supra)  ;  but  every 
owner  holds  his  property  subject  to  reasonable  control  and 
[3]  regulation  of  the  mode  of  keeping  and  use  as  the  legis- 
lature, under  the  police  power  vested  in  the  state,  may  think 
necese^ry  for  the  prevention  of  injury  to  the  rights  of  others  and 
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the  security  of  the  public  health  and  welfare.  {Parker  v.  Bar- 
nard, 135  Mass.  116,  46  Am.  Rep.  450.) 

The  question,  then,  is  whether  or  not  a  trespasser  upon  private 
property  may  recover  damages  for  injury  suffered  by  him  while 
so  trespassing,  because  of  the  property  owner's  failure  to  comply 
with  section  8535,  Revised  Codes.  This  section  is  found  in  Title 
X  of  Part  I  of  the  Penal  Code,  under  the  heading,  **  Crimes 
Against  the  Public  Health  and  Safety,''  and,  so  far  as  pertinent 
to  this  c&sie,  reads  as  follows:  ''Every  person  who  sinks  any  shaft 

•  •  •  or  causes  the  same  to  be  done,  within  the  limits  of  any 
city  or  town  or  village  in  this  state,  or  within  one  mile  of  the 
corporate  limits  of  any  city  or  town  •  •  •  and  who  shall 
fail  to  place  a  substantial  cover  over  or  tight  fence  around  the 
same,  is  punishable  by  a  fine  not  exceeding  one  thousand  dollars. 
The  owner  of  any  property  •  •  •  shall  be  deemed  to  be 
within  the  provisions  of  this  Act  if  he  permit  any  such  shaft 

•  •  •  to  remain  open,  exposed  or  unprotected  upon  his  prop- 
erty •  •  •  for  a  period  of  more  than  ten  days.  •  •  •  '» 
The  contention  is  that  this  is  a  mere  penal  statute,  providing  its 
own  express  sanction,  and,  in  the  absence  of  appropriate  lan- 
guage, gives  rise  to  no  civil  responsibility  whatever.  In  answer 
[4]  to  this  we  remark  that  there  is  by  this  statute  imposed  a 
duty  positive  and  absolute,  where  none  existed  before ;  and  it  is 
the  well-settled  rule  that  failure  to  observe  such  a  duty  is  neg- 
ligence per  se.  {OsterJiolm  v.  Boston  <&  Mont.  etc.  Co,,  40  Mont. 
508, 107  Pac.  499 ;  Neary  v.  Northern  Pac,  Ry.  Co.,  41  Mont.  480, 
110  Pac.  226 ;  Melville  v.  Butte-Balaklava  C.  Co.,  47  Mont.  1,  130 
Pac.  441,  9  L.  R.  A.  (n.  s.)  339,  note.)  In  the  Melville  Case, 
decided  at  the  last  term  of  this  court,  we  said:  ''It  is  the  gen- 
eral rule  that,  where  a  statute  makes  a  requirement,  or  prohibits 
a  thing,  for  the  benefit  of  a  person  or  class  of  persons,  one  in- 
jured by  reason  of  a  violation  of  it  is  entitled  to  maintain  an 
action  against  him  by  whose  disobedience  he  has  suffered  injury ; 
and  this  is  true  whether  the  statute  is  penal  or  not."  To  this 
declaration  we  still  adhere  as  in  accord  with  the  express  provi- 
sions of  our  Code.  A  failure  to  perform  an  act  imposed  by  law 
as  an  absolute  duty  is  an  unlawful  omission  (section  5051,  Rev. 
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Codes) ;  and  any  person  suffering  detriment  by  reason  of  it  may 
recover  damages  (section  6040,  Rev.  Codes). 

But  it  is  urged  that  this  principle  cannot  apply  in  favor  of 
one  not  within  the  purview  of  the  statute  by  which  the  duty  is 
imx>osed,  and  to  this  we  assent;  so  that  the  remaining  inquiry  is: 
[6]  Does  the  duty  imposed  by  section  8535  apply  for  the  bene- 
fit of  persons  who  may  by  chance  be  technical  trespassers  upon 
mining  property!  This  question,  both  directly  and  in  its  anal- 
ogies, has  been  before  many  courts  with  apparent  diversity  of 
result;  but  no  real  diflSculty  is  encountered  in  extracting  a  con- 
sistent rule  out  of  the  apparent  conflict  of  decision,  when  it  is 
observed  that  the  various  statutes  involved  are  interpreted 
according  to  substantially  this  classification:  (a)  Those  impos- 
ing duties  to  or  for  the  benefit  of  the  municipality  or  to  the  pub- 
lic considered  as  an  entity.  From  such  statutes  no  private  right 
of  action  arises.  {Heeney  v.  Sprague,  11  B.  I.  456,  23  Am.  Hep. 
502 ;  Taylor  v.  L.  8.  d;  M.  8.  Ry.,  45  Mich.  74,  40  Am.  Rep.  457, 
7  N.  W.  728 ;  Frontier  Laundry  Co.  v.  Connolly,  72  Neb.  767,  68 
L.  R.  A.  425,  101  N.  W.  995.)  (b)  Those  imposing  duties  to 
persons  of  a  particular  class.  To  have  a  right  of  action  from 
such  a  statute  one  must  clearly  belong  to  the  contemplated  class. 
{Osterholm  v.  Boston  &  Mont.  etc.  Co.,  supra;  Toomey  v.  8outh' 
em  Pac.  B.  B.  Co.,  86  Cal.  374,  10  L.  R.  A.  139,  24  Pac.  1074 ; 
Flanagan  v.  8anders,  138  Mich.  253, 101  N.  W.  581.)  (c)  Those 
imposing  duties  to  the  public,  considered  as  a  composite  of  indi- 
viduals, in  which  case  a  right  of  action  does  arise  in  one  of  the 
public  when,  and  only  when,  he  has  sustained  some  special  in- 
jury by  reason  of  noncompliance.  {Hayes  v.  Michigan  C,  B. 
Co.,  Ill  U.  S.  228,  239,  240,  4  Sup.  Ct.  Rep.  369,  28  L.  Ed.  410; 
Philadelphia  W.  &  B.  By.  v.  8tebbing,  62  Md.  504,  516,  517; 
Sluder  v.  8t.  Louis  Transit  Co.,  189  Mo.  107,  5  L.  R.  A.  (n.  s.) 
186,  187,  88  S.  W.  648 ;  Union  Pac.  By.  v.  McDonald,  152  U.  S. 
262,  282,  14  Sup.  Ct.  Rep.  619,  38  L.  Ed.  434.)  It  may  be  said, 
and  perhaps  correctly,  that  these  are  essentially  restatements  of 
the  same  thing,  looked  at  from  different  angles  (note,  9  L.  R.  A. 
(n.  8.)  343) ;  but  that  is  unimportant.  The  important  thing  is 
that  there  are  statutes  such  as  we  have  mentioned  under  (c),  and 
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these  statutes  usually  bear  the  aspect  of  police  regulations  for 
the  protection  of  the  public  relative  to  matters  with  which  the 
public  contact  is  commonly  throug-h  individuals,  and  as  to  which 
the  individuals  are  entitled  to  assume  that  the  law  has  been  ob- 
served. {South  &  North  Ala.  R,  Co.  v.  Donovan,  84  Ala.  141, 
4  South.  142 ;  Jackson  v.  Kansas  C.  etc,  Ry,,  157  Mo.  621,  80  Am. 
St.  Rep.  650,  58  S.  W.  32.)  In  a  case  relied  on  by  the  appellants 
(Frontier  Laundry  Co.  v.  Connolly,  supra)  the  existence  and 
meaning  of  such  statutes  is  clearly  recognized,  as  follows: 
**  Wherever  a  statute  or  ordinance  creates  a  duty  or  obligation, 
though  it  does  not  in  express  terms  give  a  remedy,  the  remedy 
which  is  properly  applicable  to  that  obligation  follows  as  an  in- 
cident ;  but  whether  a  liability  arising  from  the  breach  of  a  duty 
prescribed  by  a  statute  or  ordinance  accrues  for  the  benefit  of 
an  individual  specially  injured  thereby,  or  whether  such  lia- 
bility is  exclusively  of  a  public  character,  must  depend  upon  the 
nature  of  the  duty  enjoined,  and  the  benefits  to  be  derived  from 
its  performance."  The  duty  enjoined  by  section  8535  is  such 
that  noncompliance  affects  the  public  commonly  through  the  per- 
son or  property  of  the  individual.  The  benefits  to  be  derived 
from  its  performance  inure  to  the  public  through  the  added 
safety  assured  to  individual  person  and  property,  and  can  affect 
the  public  in  no  other  way.  That  the  failure  to  observe  the  re- 
quirements of  such  a  statute  will,  if  the  proximate  cause  of  in- 
jury, support  an  action  even  by  a  trespasser  is  sustained  by  an 
abundance  of  authority.  {Richardson  v.  El  Paso,  C.  O.  etc.  Co., 
51  Colo.  440,  118  Pac.  982 ;  Erb  v.  Morasch,  8  Kan.  App.  61,  54 
Pac.  323 ;  Alabama  cfe  Va.  R.  Co.  v.  Carter,  77  Miss.  511,  27  South. 
993 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Grablin,  38  Neb.  90,  56  N.  W. 
796,  57  N.  W.  522;  Keyscr  v.  Chicago  &  Grand  Trunk  Ry.,  66 
Mich.  390,  33  N.  W.  867 ;  Meeks  v.  Southern  Pac.  R.  R.  Co.,  56 
Cal.  513,  38  Am.  Rep.  67;  South  &  North  Ala.  Ry.  v.  Donovan, 
supra;  Hayes  v.  M.  C.  R.  Co.,  supra;  Jackson  v.  Kansas  C.  etc. 
Ry.  Co.,  supra.) 

In  further  elucidation  of  our  views  of  this  phase  of  the  pres- 
ent case  we  quote  the  language  of  the  supreme  court  of  Colorado 
from  the  Richardson  Case,  supra:  "An  open,  unprotected  shaft 
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is  a  menace  to  life  and  limb.  In  the  night-time  or  in  a  storm 
persons  may  fall  into  it,  or  children  may  thoughtlessly  approach 
too  near  the  edge  and  be  precipitated  to  the  bottom.  Reason- 
able provisions,  requiring  an  abandoned  shaft  to  be  so  protected 
as  to  prevent  such  casualties,  come  clearly  within  the  police 
powers  of  the  commonwealth.  •  •  •  It  is  contended  that 
plaintiffs,  as  well  as  the  deceased,  were  mere  licensees,  which  did 
not  entitle  either  of  them  to  the  use  of  the  dimip  in  the  immedi- 
ate vicinity  of  the  shaft,  which  was  about  110  feet  from  the 
house;  that  deceased  was  therefore  a  trespasser  when  upon  the 
dump  and  at  the  shaft,  or,  if  the  license  extended  to  the  immedi- 
ate vicinity  of  the  shaft,  •  •  •  the  defendant  violated  none 
of  its  obligations  growing  out  of  the  relationship  of  owner  to 
licensee  or  trespasser.  The  proposition  is  wholly  inapplicable. 
PlaintiflEs'  action  is  not  based  upon  the  ground  of  a  failure  on 
tile  part  of  defendant  to  fulfill  any  obligation  which  it  owed  them 
or  the  deceased  because  they  occupied  a  house  on  the  Australia 
claim,  but  upon  the  failure  of  the  defendant  to  comply  with  a 
statutory  requirement,  the  purpose  of  which  was  to  protect  the 
public  from  injury,  which  neglect,  they  claim,  caused  the  death 
of  their  son.  •  •  •  To  prevent  injury  to  the  public,  includ- 
ing children,  the  General  Assembly  has  required  abandoned 
shafts  to  be  covered.  This,  as  we  have  said,  is  a  valid  police 
regulation,  and  the  failure  of  the  defendant  to  perform  the  duty 
imx>osed  by  statute  renders  it  liable  in  this  case  if  the  death  of 
the  boy,  in  a  substantial  sense,  was  caused  by  its  failure  to 
comply  with  the  statute." 

3.  It  is  contended  by  appellants  that  this  case  is  not  within 
the  provisions  of  section  8535  of  the  Penal  Code,  because  it  was 
[6]  not  shown  that  the  Monidah  Trust  sank  the  shaft.  The  an- 
swer is  found  in  the  second  portion  of  the  section,  viz,:  **The 
ownor  •  •  •  shall  be  deemed  to  be  within  the  provisions  of 
this  Act  if  he  permit  any  such  shaft  •  •  •  to  remain  open, 
exposed  or  unprotected  upon  his  property  •  •  •  for  a 
period  of  more  than  ten  days."  But  it  is  urged  that  the  words 
"any  such  shaft"  restrict  the  application  of  the  Act  to  shafts 
sunk  after  its  passage.    We  cannot  assent  to  this.    As  stated 
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above,  the  section  is  a  police  regulation,  and  its  plain  meaning 
is  that  no  person  shall  be  allowed  to  have  an  unprotected  shaft, 
either  inside  a  city,  town,  or  village,  or  outside  of,  and  within 
a  mile  of,  the  corporate  limits  of  a  city  or  town,  and  this  without 
regard  to  when  or  by  whom  it  may  have  been  sunk.  Those  who, 
when  the  section  was  enacted  found  themselves  in  possession  of 
unprotected  shafts  so  situated  were  given  ten  days'  time  to  cover 
or  inclose  them;  those  who  since  the  section  waa  enacted,  as  the 
result  of  city  or  town  extension,  find  themselves  similarly  pos- 
sessed are  given  a  like  time  for  the  same  purpose.  The  phrase 
^'any  such  shaft"  is  descriptive  of  the  nature  and  kind  of  shaft 
(State  V.  Oemmell,  45  Mont.  210,  122  Pac.  268),  and  means  an 
unprotected  shaft  that  is  situated  as  mentioned  in  the  first  part 
of  the  section.  No  other  construction  is  possible  in  view  of  the 
history  of  the  statute  and  its  obvious  purpose  (Richardson  v.  El 
Paso  MifL  Co,,  supra), 

4.  An  issue  was  made  in  the  pleadings  as  to  whether  the 
shaft  in  question  was,  at  the  time  of  the  accid^ent,  within  a 
mile  of  the  corporate  limits  of  Butte.  One  of  the  grounds  of 
[7]  appellants'  motion  for  nonsuit  was  as  follows:  ''Sixth. 
For  the  reason  that  the  plaintiff  has  wholly  failed  to  show  that 
the  defendants'  mining  claim,  the  Tzarena  mining  claim,  or  the 
shaft  thereon  rather,  was  within  •  •  •  it  mile  of  the  corpo- 
rate limits  of  the  city  of  Butte,  and  for  the  reason  that  the  plain- 
tiff haa  wholly  failed  to  establish  the  corporate  limits  of  the  city 
of  Butte."  We  think  the  motion  should  have  been  granted  on 
this  ground.  The  only  testimony  bearing  upon  the  proximity 
of  the  shaft  to  the  city  limits  is  that  of  McMahon,  and  nowhere 
does  he  say  what  the  fact  was  at  the  time  of  the  accident.  He 
testifies  entirely  as  of  the  date  of  trial,  except  that  in  one  unre- 
sponsive answer  he  speaks  as  of  the  date  of  his  survey,  which 
was  after  the  accident.  Moreover,  while  in  his  direct  examina- 
tion he  says,  **I  know  where  the  boundaries  of  the  city  is  near 
what  is  known  as  the  Tzarena  lode  claim,  No.  1092,  and  know 
the  city  limits  in  that  vicinity,"  on  his  cross-examination  he 
nullifies  this  statement  and  the  value  of  the  map  he  had  made 
by  the  following  declaration:  *'I  got  my  information  as  to  the 
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corporate  limits  of  the  city  of  Butte  from  ordinance  No.  642  on 
file  in  the  office  of  the  city  derk."  Respondent  asserts  that  it 
was  not  wrong,  but  praiseworthy,  in  the  surveyor  to  secure  the 
data  for  the  running  of  his  line  from  the  city  ordinance.  That 
is  not  the  point,  and  that  is  not  what  the  witness  said.  Had 
there  been  proof  by  common  reputation,  as  provided  in  subdivi- 
sion 11  of  section  7887,  Revised  Codes,  or  by  other  means  not 
dlependent  upon  ordinance  642,  of  the  general  location  of  the 
boundaries,  there  would  then  have  been  no  harm  in  the  fact  that 
the  surveyor,  purposing  to  make  a  plat  for  use  in  evidence,  con- 
sulted an  ordinance  to  secure  his  detail  data ;  but  we  are  given 
to  understand  by  the  statement  of  McMahon  that  what  he  knew 
about  the  matter  was  derived  from  the  ordinance,  and  he  gives 
no  other  source.  The  ordinance  itself  was  introduced  in  evi- 
dence, and  it  is  to  be  noted  that  instead  of  aiding  the  testimony 
of  McMahon  as  a  source  of  absolute  information,  it  shows  upon 
its  face  that  it  did  not,  and  could  not  without  further  proceed- 
ings, fix  the  boundaries  as  described.  To  meet  this  respondent 
bears  strongly  upon  the  statement  of  the  witness  that  ordinance 
No.  642  **went  into  effect''  and  ''became  operative"  during  the 
Corby  administration,  some  four  or  five  years  before  the  trial; 
but  this  was  a  mere  incidental  expression  of  opinion  by  a  person 
not  shown  to  be  qualified,  upon  a  subject  not  susceptible  of  opin- 
ion evidence.  An  attempt  is  made  to  show  that  appellants  sup- 
plied this  deficiency  through  their  witness  Hobart,  also  a  civil 
engineer,  who  said:  **I  examined  the  mining  claim  known  as  the 
Tzarena  mining  claim  situated  in  the  southwest  of  the  city,  and 
also  examined  the  shaft  over  there  which  now  has  a  fence  around 
it."  This  statement,  besides  being  ambiguous  and  apropos  to  a 
mere  general  location,  does  not  pretend  to  advise  us  concerning 
the  proximity  of  the  shaft  to  the  corporate  limits  of  Butte,  and 
it  will  not  support  the  inference  sought  to  be  drawn  from  it. 

5.  Since  this  case  must  be  reversed,  it  is  unnecessary  to  enlarge 
upon  the  other  assignments  of  alleged  error.  Suffice  it  to  say 
that  we  see  no  fault  in  the  other  rulings  complained  of,  as  they 
are  presented  by  this  record. 
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The  discussion  contained  in  the  first  part  of  this  opinion  set- 
tles adversely  to  appellants  the  contention  that  the  evidence 
establishes  contributory  negligence  as  a  matter  of  law.  We  are 
not  prepared  to  say  that,  even  if  plaintiff  had  been  an  adult,  the 
evidence  would  have  shown  contributory  negligence  so  as  to  take 
the  case  from  the  jury;  and  certainly  it  did  not  do  so  as  to  this 
infant  plaintiff.  So,  too,  we  think  the  evidence  was  suflBcient 
to  establish  the  damages  with  as  much  certainty  as  is  requisite 
in  this  class  of  cases.  As  to  whether  it  justified  the  amount 
awarded  by  the  jury,  we  express  no  opinion. 

Because  of  respondent's  failure  to  submit  sufficient  proof  that 
the  shaft  into  which  he  fell  was,  at  the  time  of  the  accident, 
within  one  mile  of  the  corporate  limits  of  the  city  of  Butte  as 
alleged,  the  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 

Rehearing  denied  May  17,  1913. 


STATE  EX  REL.  SCOLLARD,  Relator,  v.  DISTRICT  COURT 

ET  AL.,  Respondents. 

(No.  3,322.) 
(Submitted  April  21,  1913.     Decided  May  1,  1913.) 

[132  Pac.  21.] 

Prohibition — Premature  Application — Refusal  of  Writ. 

1.  Writ  of  parohibition  to  restrain  a  district  court  from  assuming 
jurisdiction  of  a  proceeding  arising  out  of  a  suit  for  divorce,  alleged 
to  have  been  erroneously  transferred  to  it  on  change  of  venue,  will 
not  issue  where  relator  has  failed  to  exhaust  his  remedies  in  said 
court  before  applying  to  the  supreme  court  for  relief. 
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Original  application  for  writ  of  prohibition  by  the  state,  on 
relation  of  Bartholomew  A.  SooUard,  against  the  district  court 
of  the  second  judicial  district,  in  and  for  Silver  Bow  County,  and 
one  of  its  judges.    Proceeding  dismissed. 

Messrs.  Oeo.  Y.  Patten,  and  ff.  M.  Stewart,  for  Relator;  Mr. 
Patten  argued  the  cause  orally. 

Messrs.  Nolan  &  Donovan,  and  Mr,  W.  W.  Ooodman,  for  Re- 
spondents ;  Mr.  L.  P.  Donovan  argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

Application  for  writ  of  prohibition.  Basis:  that  the  respond- 
ent court,  claiming  to  have  before  it,  by  virtue  of  a  change  of 
venue  from  Gallatin  county,  a  certain  divorce  action  by  the  re- 
lator, as  plaintiff,  against  Alice  B.  ScoUard,  as  defendant,  has 
issued  and  caused  to  be  served  upon  the  relator  an  order  com- 
manding him  to  appear  before  said  court  and  show  cause  why  he 
should  not  be  required  to  pay  alimony,  suit  money,  and  at- 
torney's fees,  which  order  the  said  court,  unless  prevented,  will 
proceed  to  hear  and  determine.  It  is  alleged  that  the  said  court 
is  without  jurisdiction  in  the  premises,  because  the  files  and 
papers  in  said  cause  have  never  been  transmitted  to  said  court, 
and  because  the  order  of  the  district  court  of  Gallatin  county, 
granting  the  change  of  venue,  was  stayed,  and  pending  such  stay 
the  said  action  was  on  motion  of  plaintiff  dismissed  before  the 
filing,  on  the  part  of  the  defendant,  of  any  plea  seeking  affirma- 
tive relief. 

We  decline  discussion  at  this  time  of  any  of  the  questions  pre- 
sented, but  deny  the  application  of  relator  for  the  reasons  stated 
by  this  court  in  State  ex  rel.  Mackel  v.  District  Court,  44  Mont. 
[1]  178, 179, 119  Pac.  476,  as  follows:  **He  should  first  present 
his  contention  •  •  •  to  the  district  court.  That  court  has 
given  him  an  opportunity  to  show  cause,  and  he  must  avail  him- 
self of  it.  The  presumption  is  that  the  court  will  correctly  de- 
cide the  point."  If  the  relator's  contention  be  correct  and  the 
court  should  so  decide,  he  will  not  be  aggrieved;  **on  the  other 
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hand,  if  the  order  below  is  adverse  to  him,  •  •  •  he  may  in- 
voke the  power  of  this  court  to  afford  relief  therefrom."  (See, 
also,  State  ex  rel,  Browne  v.  Booker,  43  Mont.  569,  118  Pac.  271 ; 
State  ex  rel.  Heime  v.  District  Court,  32  Mont.  394,  80  Pac.  673.) 
The  proceedings  are  dismissed. 

Dismissed. 

Mr.  Chief  Justice  BaANTLY  concurs. 

Mb.  Justice  Holloway  did  not  hear  the  argument  and  takes 
no  part  in  the  foregoing  decision* 


SIMONICH,  Respondent,  v.  QUILICI,  Appellant. 

(No.  3,243.) 
(Submitted  AprU  15,  1913.    Decided  May  1,  1913.) 

[132  Pac.  ai.] 

Personal  Injuries — Negligence — Evidence — Sufficiency. 

1.  Evidence  held  sufficient  to  warrant  a  finding  that  defendant  care- 
lessly and  negligently,  for  the  purpose  of  frustrating  a  hold-up  in  his 
saloon,  fired  a  shotgun  into  a  room  where  plaintiff  was  standing  and 
seriously  injured  him. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mc- 
Clernan,  Judge. 

Action  by  Martin  Simonieh  against  Dominick  Quilici.  Judg- 
ment for  plaintiff,  and  defendant  appeals  from  it  and  an  order 
denying  him  a  new  trial.    Affirmed. 

Mr.  J.  L.  Wines,  and  Mr.  T.  J.  Harrington,  for  Appellant,  sub- 
mitted a  brief;  Mr.  Wines  argued  the  cause  orally. 

Mr.  Alex.  Mackel,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 
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MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Appeals  by  the  defendant  from  a  judgment  and  an  order  deny- 
ing bis  motion  for  a  new  trial.  Plaintiff  brought  this  action  to 
lecover  damages  for  a  personal  injury  suffered  by  him  through 
the  alleged  negligence  of  the  defendant.  The  injury  was  in- 
flicted under  these  circumstances : 

One  Donati  and  defendant  were  conducting  a  saloon  in 
[1]  Meaderville,  in  Silver  Bow  county.  On  the  evening  of  July 
31,  1911,  the  defendant  was  in  charge  of  the  business,  Donati 
being  absent.  Several  persons  were  present,  most  of  whom  were 
in  a  room  in  the  rear  of  the  building  engaged  in  gambling. 
Among  these  was  plaintiff.  Defendant  was  running  a  roulette 
wheel.  The  barroom  extends  east  and  west,  and  fronts  to  the 
east ;  the  bar  being  on  the  north  side.  The  rear  room  is  reached 
by  a  door  opening  from  the  barroom.  At  the  west  end  of  the 
bar  a  door  opens  into  another  room  toward  the  north.  From 
this  room  a  second  door  opens  into  the  rear  room,  and  a  third 
to  the  outside  toward  the  west.  On  the  north  side  of  the  rear 
room  is  a  window.  One  going  toward  the  west  from  the  outside 
door  of  the  room  at  the  end  of  the  bar  may  look  through  the 
window  and  observe  what  is  passing  within  the  rear  room. 
While  the  games  were  in  progress,  three  men  entered  the  room 
through  a  door  opening  from  the  rear  to  rob  the  players.  They 
commanded  all  persons  present  to  hold  up  their  hands  and  face 
the  walls.  This  they  all  did,  except  the  defendant,  who  escaped 
into  the  north  room.  The  plaintiff  was  standing  against  the 
west  wall.  While  the  robbers  were  engaged  in  gathering  money 
from  the  tables  at  which  games  had  been  in  progress,  some  one 
on  the  outside  fired  a  charge  from  a  shotgun  through  the  north 
window,  which  struck  plaintiff  in  the  abdomen,  inflicting  a 
serious  wound. 

The  substance  of  the  charge  in  the  complaint  is  that  the  de- 
fendant fired  the  shot  with  the  purpose  of  preventing  the  rob- 
bery, but  that  he  did  it  carelessly  and  negligently,  thereby  in- 
juring  plaintiff.  The  defendant  in  his  answer  denied  that  he 
fired  the  shot.    Whether  he  did  or  not  was  the  one  issue  made 
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in  the  evidence  in  the  district  court;  it  being  apparently  con- 
ceded that  defendant's  liability  or  nonliability  depended  entirely 
upon  the  determination  of  this  issue.  Whether  the  conclusion 
of  the  jury  is  based  upon  substantial  evidence  is  the  only  ques- 
tion submitted  to  us  for  decision. 

The  evidence  is  somewhat  voluminous.  No  useful  purpose 
would  be  served  by  a  detailed  statement  of  it.  A  careful  read- 
ing and  analysis  of  it  as  a  whole,  however,  produces  the  con- 
viction that  the  jury  could  not  reasonably  have  found  otherwise 
than  they  did.  It  is  true  that  the  shot  was  fired  through  the 
north  window  from  the  darkness  outside,  and  that  no  one 
definitely  identified  the  defendant  as  the  person  who  fired  it. 
Yet  it  is  not  disputed  that  he  was  in  the  room  north  of  the  bar, 
immediately  before  and  after  the  shot  came  through  the  window, 
in  possession  of  a  shotgun — the  only  one  on  the  premises;  it 
being  kept  there  for  just  such  an  emergency  as  arose  on  the 
evening  in  question.  These  circumstances  were  supplemented 
by  others,  which  cannot  be  explained  on  any  other  reasonable 
theory  than  that  defendant  fired  the  shot. 

The  judgment  and  order  are  afSrmed. 

Affirmed, 

Mb.  Justice  Holloway  and  Mb.  Justice  Sakneb  concur. 


47  Mont.]  Cook-Bbtnolds  Co.  i;.  Chipman.  289 


COOK-REYNOLDS   CO.,   Respondent,   v.   CHIPMAN,   Ap- 

PELLANT. 

(No.  3,24a.) 
(Submitted  March  22,  1913.    Decided  Maj  Z,  1913.) 

[133  Pac.  694.] 

Beal  Property — Sales — Breach  of  Contract — Advaitce  Payments 
— Forfeiture  — Equity — Cancellation  — Rescission  — Interest — 
Special  Damages — Pleading, 

Contracts  of  Sale— Breach  by  Buyer — Advance  Paymenta — ^Forfeiture. 

1.  In  the  absence  of  an  equitable  showing,  a  defaulting  purchaser 
of  property  is  not  entitled  to  a  return  of  any  advance  payments  made 
by  him,  even  though  there  is  no  provision  in  the  contract  of  sale  for 
liquidated  damages  in  case  of  default. 

Same — ^Time  of  Essence  of  Contract — Applicability  of  Principle. 

2,  Whether  time  is  or  is  not  of  the  essence  of  a  contract  of  sale  is 
material  to  the  application  of  the  rule  stated  in  paragraph  1,  supra, 
only  where  the  defaulting  party  has,  after  expiration  of  the  time 
limit,  made  a  tender,  with  a  refusal  of  acceptance  by  the  seller; 
hence  where  no  such  tender  was  made  but  the  buyer  expressly 
plead-ed  his  inability  to  meet  his  obligations,  the  question  of  time 
became  immaterial. 

Same — Forfeitures — Statute — Applicability. 

9.  Where,  under  a  contract  of  sale  of  property  (real  and  personal), 
cancellation  of  which,  with  forfeiture  of  an  advance  payment,  was 
sought  because  of  breach  by  the  vendee  in  failing  to  make  a  deferred 
payment,  the  legal  title  remained  in  the  vendor  though  possession 
was  delivered  to  the  vendee,  section  &800,  Kevised  Codes,  providing 
for  a  vendor's  lien,  has  no  application,  and  therefore  the  provision 
of  section  5715,  declaring  void,  "contracts  for  the  forfeiture  of  prop- 
erty subject  to  a  lien,"  etc.,  held  not  to  have  any  pertinency. 

Same — Bescission — Cancellation — Placing   Defendant   in  Statu   Quo— Inap- 
plicability of  Principle. 

4.  Heldy  that  the  rule  requiring  the  vendor  who  comes  into  a  court 
of  equity  seeking  the  rescission  of  a  contract  of  sale,. to  return  to 
the  vendee  all  moneys  paid  on  the  purchase  price  in  excess  of  an 
amount  sufficient  to  compensate  plaintiff  in  damages,  has  no  neces- 
sary application  in  an  action  upon  the  contract  to  cancel  it  for  a 
breach  by  the  vendee. 

Same — ^Forfeiture — Belief  from — Evidence. 

5.  Evidence  held  to  show  that  defendant  vendee's  breach  of  duty, 
under  a  contract  of  sale  of  land  and  personalty,  in  failing  to  meet 
a  deferred  payment  on  the  due  date  was  not  so  grossly  negligent,  willful 
or  fraudulent,  as  to  deny  him  relief  under  section  6039,  Bevised 
Codes,  from  forfeiture  of  an  advance  payment  of  $5,000  as  provided 
in  the  contract,  where  it  appeared  that  the  value  of  the  property  had 
not  diminished  during  defendant's  occupancy,  that  the  value  of  its 
use  was  much  less  than  the  advance  payment  made  by  him,  and  that 
damages  by  way  of  compensation  could  easily  be  arrived  at. 

Mont..  Vol.  47 — 19 
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Same — Forfeiture — Erroneoas  Decree — ^Interest. 

6.  A  cause  of  action  to  recover  unpaid  interest  on  a  note  (with  at- 
torney's fees  for  collecting  same),  the  principal  of  which  was  errone- 
ously decreed  forfeited  to  pl«iintiff,  falls  with  the  forfeiture. 

Same — Special  Damages — Pleading. 

7.  Special  damages  due  to  defendant's  withholding  property  sought 
to  be  regained  by  the  seller  because  of  breach  of  contract  by  the 
former,  not  having  been  specially  pleaded,  were  improperly  awarded. 

Appeal  from  the  District  Court,  Fergus  County;  E.  K. 
Cheadle,  Judge. 

Action  by  the  Cook-Reynolds  Company  against  L.  H.  Chip- 
man.  Judgment  for  plaintiff.  Defendant  appeals  from  the 
judgment  and  an  order  denying  his  motion  for  a  new  trial. 
Reversed  and  remanded. 

Mr.  Edward  C.  Russell,  and  Mr.  J,  C,  Huntoon,  for  Appellant, 
aiubmitted  a  brief ;  Mr,  Russell  argued  the  cause  orally. 

The  contract  in  question  here  was  practically  an  executed  one, 
with  certain  conditions  subsequent,  as  to  payments  on  the  bal- 
ance of  the  purchase  price  and  is  so  regarded  in  equity.  The 
vendee  is  regarded  as  the  owner  of  the  equitable  title,  while  tbe 
vendor  holds  the  legal  title  in  trust  for  the  purchaser  and  has  a 
lien  for  the  purchase  price.  (Boone  on  Real  Property,  3372; 
Bodley  v.  Ferguson,  30  Cal.  511;  Miles  v.  Hemenway,  59  Or. 
318,  111  Pac.  696,  117  Pac.  273 ;  Collins  v.  Creason,  55  Or.  524, 
106  Pac.  445.)  Keeping  these  facts  in  mind,  we  will  seek  to 
apply  the  statutes  and  the  reasoning  of  decided  cases  to  the  case 
at  bar. 

The  freedom  of  contract  is  limited  by  the  law  as  it  stands  at 
the  date  of  execution  (Rev.  Codes,  sec.  5054),  which  is  read  into 
the  contract  and  controls  or  overrides  its  provisions.  Allega- 
tions must  be  made  and  proof  offered  by  a  plaintiff  seeking 
to  bring  his  case  within  the  exception  of  section  5055.  {Deu- 
ninck  v.  West  Gallatin  Irr.  Co.,  28  Mont.  255,  262,  72  Pac.  618.) 
No  such  allegations  or  proof  were  made  in  this  case.  Under 
section  5054  the  provision  of  the  contract  as  to  forfeited  pay- 
ments as  liquidated  damages  was  void.  {Deuninck  v.  West  Oalla^ 
tin  Irr.  Co.,  supra;  Long  Beach  v.  Dodge,  135  Cal.  401,  67  Pac 
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499 ;  Drew  v.  Pedlar,  87  Cal.  442,  22  Aro.  St  Rep.  257,  25  Pac. 
749;  Phelps  v.  Brown,  95  Cal.  572,  30  Pac.  774;  East  on  v. 
Cressey,  100  Cal.  75,  34  Pac.  622.)  Forfeiture  as  liquidated 
damages  would  then  be  error.  Forfeitures  are  not  looked  upon 
with  favor  by  our  legislatures  or  by  the  courts.  Section  4906 
reads:  **A  condition  involving  a  forfeiture  must  be  strictly 
interpreted  against  the  party  for  whose  benefit  it  is  created." 
{Reclamation  Dist.  v.  Sels,  145  Cal.  181,  78  Pac.  638;  Wash- 
bum  on  Real  Property,  447.) 

Furthermore,  under  sections  5800  and  5715,  a  forfeiture  under 
the  circumstances  here  presented  is  forbidden,  for  if  the  parties 
do  not  mutually  abandon  or  rescind  the  contract,  the  vendor 
can  foreclose  his  vendor's  lien  for  the  money  due  and  thus  close 
out  the  equity  of  the  purchaser  in  the  land.  Having  this  lien, 
he  is  prohibited  from  forcing  a  condition^  providing  for  a  for- 
feiture of  the  buyer's  interest  in  the  land,  which  the  latter 's 
payments  have  purchased.  It  is  further  seen  that  this  fore- 
closure of  the  interest  of  the  buyer  must  be  subject  to  redemp- 
tion by  him,  and  that  a  decree  cutting  off  any  and  all  equity 
of  redemption  is  against  the  spirit  of  the  statute.  In  Oregon, 
without  such  a  statute,  this  is  held  to  be  the  only  course  in  equity. 
{Miles  V.  Hemenway,  59  Or.  318,  111  Pac.  696,  117  Pac.  273; 
Sievers  v.  Brown,  34  Or.  454,  45  L.  R.  A.  642,  56  Pac.  171.) 

The  district  court  should  have  relieved  appellant  under  sec- 
tion 6039.  The  appellant,  by  returning  the  real  and  peraional 
property  and  offering  full  payment  for  the  use  of  the  property, 
certainly  offered  full  compensation  in  accordance  witfi  the  terms 
of  this  section.  While  it  does  not  declare  the  forfeiture  clause 
of  the  contract  void,  as  do  sections  5054  and  5715,  it  sets 
forth  the  rule  of  equity,  to  which  the  appellant  appealed  in  his 
answer.  If  it  be  held,  however,  that  the  forfeiture  clause, 
despite  the  statutes,  was  originally  in  effect,  the  respondent 
waived  it  by  the  frequent  extensions  of  the  payment  due  Feb- 
ruary 1,  1911.  {Graham  v.  Merchant,  43  Or.  294,  72  Pac.  1088; 
Ehy  V.  Larkin,  53  Wash.  454,  102  Pac.  236 ;  King  v.  Seebeck, 
20  Idaho,  223, 118  Pac.  292.)  The  return  of  the  purchase  money 
to  a  vendee  in  default  was  ordered  in  Jackson  v.  McGinness,  14 
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Pa.  331,  and  State  v.  Hockley,  124  La.  864,  50  South.  772.  The 
respondent,  by  its  action  having  elected  to  rescind,  the  court 
should  have  compelled  it  to  do  equity,  as  requested  by  appellant, 
and  in  not  doing  so  erred. 

Moreover,  it  should  have  decreed  a  period  of  redemption,  such 
being  provided  for  in  section  5715  and  by  the  rules  of  equity. 
(Keller  v.  Lewis,  53  Cal.  113 ;  Fairchild  v.  Mullan,  90  Cal.  190, 
27  Pac.  201 ;  Miles  v.  Hemenway,  59  Or.  318,  111  Pac.  696,  117 
Pac.  273;  Higginbotham  v.  Frock,  48  Or.  129,  120  Am.  St  Rep. 
796,  83  Pac.  536.)  The  failure  of  respondent  to  redeliver  ap- 
pellant's note  at  the  time  of  his  demand  for  possession  waived 
his  right  of  forfeiture.  {Miles  v,  Hemenway,  supra;  Comstock 
V.  Brossea/ii,  65  111.  39.) 

Messrs,  Belden  &  Be  Kalb  submitted  a  brief  in  behalf  of  Re- 
spondent; Mr.  0,  W,  Belden  argued  the  cause  orally. 

There  are  only  three  instances  known  to  the  law  where  the 
right  of  a  vendee  to  the  return  of  any  part  of  the  purchase  money 
is  recognized:  1.  Where  the  vendor  refuses  to  comply  with  his 
contract  to  convey.  2.  "Where  the  vendor  cannot  convey  such 
title  as  he  agreed  to  convey.  3.  Where  there  has  been  a  mutual 
rescission  of  the  contract.  {Olock  v.  Howard  &  Wilson  Col.  Co., 
123  Cal.  1,  69  Am.  St.  Rep.  17,  43  L.  R.  A.  199,  55  Pac.  713.) 

Sections  5054  and  5715  of  the  Revised  Codes  have  no  ap- 
plication whatever  to  a  case  of  this  kind.  This  is  not  a  fore^ 
closure  suit,  nor  is  the  property  involved  subject  to  any  lien. 
{Avery  v.  Clark,  87  Cal.  619,  22  Am.  St.  Rep.  272,  25  Pac.  919.) 
It  is  recognized  everywhere  that  when  a  vendee  defaults  in  pay- 
ments or  fails  to  comply  with  the  conditions  of  an  executory 
contract,  he  thereby  loses,  not  necessarily  as  damages,  or  neces- 
sarily as  a  forfeiture,  as  the  term  is  understood,  but  in  any  event 
loses,  the  moneys  he  may  have  paid  to  the  vendor.  (2  Suther- 
land on  Damages,  3d  ed.,  sec.  585;  Bradford  v.  Parkkurst,  96 
Cal.  102,  31  Am.  St.  Rep.  189,  30  Pac.  1106 ;  Joyce  v.  Shafer, 
97  Cal.  335,  32  Pac.  320 ;  Oarherino  v.  Roberts,  109  Cal.  125,  41 
Pac.  857 ;  Patterson  v.  Murphy,  41  Neb.  818,  60  N.  W.  1 ;  White- 
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man  v.  Perkins,  56  Neb.  181,  76  N.  W.  547 ;  Estes  v.  Brovming, 
11  Tex.  237,  60  Am.  Dec.  238 ;  Southern  Pac.  Ry,  Co.  v.  Allen, 
112  Cal.  455,  44  Pac.  796 ;  Stratton  v.  California  Land  etc.  Co., 
86  Cal.  353,  24  Pac.  1065 ;  Bayfield  v.  Van  Meter,  120  Cal.  416, 
52  Pac.  666;  Hansbrough  v.  Peck,  5  Wall.  (U.  S.)  497,  18  L.  Ed. 
520.)  The  rule  is  not  a  rule  of  damages,  and  in  its  application 
does  not  result  in  a  forfeiture  in  the  sense  in  which  that  term 
is  recognized  in  law,  but  is  the  inevitable  result  of  a  failure  to 
comply  with  the  terms  of  a  contract  solemnly  entered  into.  It 
is  immaterial  to  the  right  of  respondent  to  retain  the  moneys 
paid  that  any  portion  of  the  alleged  forfeiture  clause  be  con- 
tained in  the  contract 

Section  5800,  Bevised  Codes,  is  a  section  applying  to  executed 
contracts,  and  there  is  no  such  thing  known  as  a  vendor's  lien 

* 

where  the  contract  is  executory  as  in  this  case.  California  has 
the  same  code  section  (sec.  3046,  Cal.  Civ.  Code),  and  the  court 
there  has  frequently  construed  the  section  as  not  applying  to 
cases  of  this  kind.  {Avery  v.  Clark,  87  Cal.  619,  22  Am.  St. 
Rep.  272,  25  Pac.  919 ;  Kent  v.  Williams,  114  Cal.  537,  46  Pac. 
462;  Longmaid  v.  Coulter,  123  Cal.  208,  55  Pac.  791.)  Conse- 
iiuently  the  provisions  of  section  5715  do  not  apply  to  the  case 
at  bar.  "What  is  said  about  the  vendor  having  the  right  to  fore- 
close a  vendor's  lien  in  appellant's  brief  is,  therefore,  incorrect; 
nor  is  there  any  such  thing  in  the  state  of  Montana  as  a  period 
of  redemption  in  cases  like  this  such  as  exists  in  Oregon  and 
which  is  said  to  be  sustained  by  the  Oregon  cases  cited. 

Appellant  contends  that  should  the  forfeiture  clause  be  effec- 
tive, the  respondent  was  estopped  from  enforcing  it  by  the  as^ 
suranee  alleged  to  have  been  given  the  appellant.  But  relief 
against  a  forfeiture  will  not  be  granted  on  the  ground  that  sev- 
eral extensions  of  time  have  been  made,  and  that  improvements 
have  been  made  on  the  strength  of  a  waiver  of  the  strict  terms 
of  the  contract,  where  the  conditions  on  which  the  extensions 
were  granted  had  not  been  performed,  and  no  tender  of  the  sum 
in  default.  (See  Boulder  etc.  Placer  Co.  v.  Maxwell,  24  Colo. 
87,  48  Pac.  815;  Hansbrough  v.  Peck,  supra.) 
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The  commencing  of  an  action  is  not  an  election  to  rescind. 
(Aikman  v.  Sanborn,  5  Cal.  Unrep.  961,  52  Pac.  729 ;  Southern 
Pacific  By.  Co.  v.  Alien,  112  Cal.  455,  44  Pac.  796.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

On  June  17,  1910,  tho  parties  to  this  action  entered  into  a 
written  agreement  for  the  sale  by  respondent — plaintiff  below — 
and  the  purchase  by  appellant— defendant  below — of  certain 
real  and  personal  property  situate  in  Fergus  county.  Montana. 
The  purchase  price  as  fixed  by  the  agreement  was  $29,605,  pay- 
able, with  interest,  as  follows :  $5,000  at  the  execution  of  the  con- 
tract; $5,819  on  or  before  February  1,  1911;  $9,786  on  or  before 
December  1,  1911 ;  $1,000  on  or  before  December  1,  1912 ;  $1,000 
on  or  before  December  1,  1913;  and  $7,000  on  or  before  De- 
cember 1,  1914.  It  was  further  provided  in  the  agreement  that 
the  purchaser  should  pay  all  taxes  thereafter  accruing;  that 
when  the  purchaser  should  make  the  payment  of  $9,786  due 
December  1,  1911,  he  should  be  entitled  to  a  warranty  deed  of 
the  lands,  giving  back  to  the  seller  a  mortgage  or  mortgages 
to  secure  the  balance  of  the  unpaid  purchase  price;  that  **in 
case  of  the  failure  of  the  said  purchaser  to  make  either  of  the 
payments  or  interest  thereon,  or  any  part  thereof,  or  to  perform 
any  of  the  covenants  on  his  part  hereby  made  and  entered  into, 
then  the  whole  of  said  payments  and  interest  shall  become  imme- 
diately due  and  payable  and  this  contract  shall,  at  the  option  of 
the  seller,  be  forfeited  and  determined,  •  •  •  and  the  said 
purchaser  shall  forfeit  all  payments  made  by  him  on  this  contract, 
and  all  his  right,  title  and  interest  in  all  buildings,  fences  or  other 
improvements  whatsoever,  and  such  payments  and  improvements 
shall  be  retained  by  the  said  seller  in  full  satisfaction  and  in 
liquidation  of  all  damages  by  them  sustained,  and  they  shall 
have  the  right  to  re-enter  and  take  possession  of  the  premises 
aforesaid,  and  the  purchaser  shall  redeliver  to  the  seller  the 
personal  property  hereinbefore  enumerated,  or  the  value 
thereof." 

The  amended  complaint  is  in  two  causes  of  action.  The  first 
cause  of  action  alleges  that  defendant  defaulted  in  the  payment 
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due  February  1,  1911;  that  plaintiff  after  such  default  made 
demand  upon  defendant  for  the  surrender  of  the  property,  both 
real  and  personal,  which  was  refused;  that  plaintiff  is  the  owner 
and  entitled  to  the  immediate  possession  of  all  said  property; 
and  that  it  is  unlawfully  withheld,  to  plaintiff's  damage  in  the 
sum  of  $5,000.  The  plaintiff's  theory  of  its  rights  is  set  forth 
in  the  following  allegation:  **That  by  reason  of  the  acts  com- 
plained of  on  the  part  of  the  defendant,  and  defendant's  fail- 
ure to  keep  and  perform  the  said  contract,  a  copy  of  which  is 
hereto  attached,  at  the  time  and  in  the  manner  therein  specified, 
under  and  by  virtue  of  the  terms  thereof,  defendant  has  aban- 
doned and  forfeited  all  his  right  under  said  contract,  together 
with  the  right  of  possession  of  said  premises  in  said  contract 
described,  and  to  the  right  of  the  possession  of  the  personal  prop- 
erty therein  enumerated,  which  plaintiff  has  demanded  of  de- 
fendant that  he  quit  and  surrender  up  to  this  plaintiff." 

The  second  cause  of  action  is  for  interest,  and  attorneys'  fees 
for  collecting  the  same,  upon  a  promissory  note  for  $3,000  given 
as  part  of  the  first  payment,  the  principal  having  been  paid. 

The  prayer  contains  no  specific  demand  for  damages,  but  asks, 
among  other  things:  ''That  the  said  contract  be  declared  to  be 
ended  and  determined,  and  all  rights  of  the  said  defendant 
L.  H.  Chipman  thereunder,  together  with  all  payments  made 
thereon,  be  forfeited  according  to  the  terms  of  said  contract," 
and  **that  plaintiff  have  such  other  and  further  relief  in  the 
premises  as     •     •     •    may  seem  meet  and  agreeable  to  equity. " 

The  answer  admits  default  in  the  payment  due  February  1, 
1911;  denies  that  the  plaintiff  is  the  owner  or  entitled  to  the 
in»mediate  possession  of  the  property,  or  that  he,  the  defendant, 
unlawfully  withholds  the  same,  or  that  plaintiff  is  damaged  by 
such  withholding,  or  that  plaintiff  ever  made  demand  for  posses- 
fidon  of  the  same  prior  to  the  commencement  of  the  action,  and 
alleges  that  he,  the  defendant,  made  an  offer  to  restore  the  prop- 
erty to  the  plaintiff  upon  the  condition  that  the  plaintiff  return 
tc  him  the  $5,000  paid  down  on  the  contract,  *'kss  a  reasonable 
amount  to  be  allowed  to  the  plaintiff  for  the  use  of  said  prop- 
erty, for  the  time  defendant  was  in  possession  thereof,"  whiob 
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Per  the  plaintiff  ignored ;  that  he,  defendant,  has  an  equity  in 

td  real  estate,  and  is  the  owner  of  said  pereonal  property,  and 
is  entitled  to  withhold  possession  of  both  until  the  sum  of  $5,000 
paid  down  by  him  is  returned,  with  interest  "less  a  reasonable 
sum  for  the  use  of  such  property  from  the  17th  day  of  June, 
1910,  until  the  same  is  restored  to  the  possession  of  plaintiff." 
By  way  of  affirmative  defense  an  estoppel  is  attempted,  and 
there  is  also  a  counterclaim  pleaded  for  the  return  of  the  first 
imyment  of  $5,000,  with  interest,  and  for  the  return  of  $143.58 
taxes  paid,  with  in/terest,  less  a  reasonable  sum  for  the  use  of 
the  property.  The  defendant's  prayer  is  specific,  but  concludes 
with  a  demand  for  such  other  relief  as  may  be  just  and  equitable. 

The  findings  and  conclusions  of  law  by  the  trial  court  were 
in  favor  of  the  plaintiff,  and'  judgment  was  entered  accordingly. 
In  the  judgment  was  included  an  award  of  ''$870  damages  in- 
curred by  the  plaintiff  by  reason  of  the  refusal  of  defendant  to 
deliver  possession  of  said  premises  and  property  on  the  11th 
day  of  July,  1911,"  and  a  decree  that  all  right,  claim  and  in- 
terest of  the  defendant  in  and  to  the  property  involved  "is 
ended  and  determined,  and  all  payments  made  thereon  are  ad- 
judged and  decreed  to  be  forfeited  to  the  plaintiff." 

The  principal  contention  is  that  the  trial  court  erred  in  de- 
creeing the  defendant's  payments  forfeited,  and  in  decreeing 
the  return  of  the  property  involved  "without  imposing  the  con- 
dition that  the  plaintiff  return  to  the  defendant  the  payments 
invade  by  him,  less  a  reasonable  rental  for  the  use  of  the  property 
and  any  damages  suffered  by  the  plaintiff  by  reason  of  the 
breach  of  contract."  As  we  understand  the  argument  of  appel- 
lant, it  is:  that  the  provision  of  the  contract  above  quoted,  being 
a  stipulation  for  liquidated  damages,  is  void ;  that  time  was  not 
of  the  essence  of  the  contract,  hence  there  was  no  basis  for  a 
forfeiture ;  that  a  forfeiture  was  precluded  because  the  property 
was  subject  to  a  vendor's  lien;  that  the  appellant  was  entitled 
to  be  relieved  from  the  forfeiture  of  his  payments  in  view  of 
his  offer  to  make  full  compensation;  that  the  respondent  was 
estopped  by  its  conduct  in  the  premises  from  claiming  a  for- 
feiture; that  this  suit  is  bajsed  upon  an  election  of  respondent 
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to  rescind,  and  having  appealed  to  equily  to  yindieate  its  action, 
equity  forbids  that  it  retain  more  of  appellant's  payments  than 
will  suffice  to  recoup  its  damage. 

1.  Whether  the  provision  of  the  contract  above  quoted  is 
[1]  a  stipulation  for  liquidated  damages,  and  whether,  as  such, 
it  is  within  the  inhibition  of  section  5054,  Revised  Codes,  we 
U'Oed  not  inquire.  Even  if  it  be  so,  this  fact  would  not  of  itself 
require  that  in  every,  or  in  any,  case  the  defaulting  purchaser 
should  have  a  return  of  the  moneys  paid  by  him;«on  the  con- 
trary, its  effect  is  to  leave  the  parties  where  they  would  be  if 
no  such  stipulation  had  been  made  {Bennett  Bros.  Co.  v.  Tarn, 
24:  Mont.  457,  468,  62  Pac.  780;  Olock  v.  Hovmrd  dk  Wilson  Col- 
ony Co.,  123  Cal.  1,  69  Am.  St.  Rep.  17,  43  L.  R..  A.- 139,  55 
Pac.  713;  List  v.  Moore  (Cal.  App.JJgSTFAC.  962;  Edgerton 
V.  Peckham,  11  Paige  Ch.  (N.  'Y.\^2) ;  and  it  is  settled  that 
without  such  a  stipulation  the  jjfefaulting  purchaser  is  not,  in 
the  absence  of  an  equitable^howing,  entitled  to  a  return  of 
any  part  of  the  moneys  mm.  {Perkins  v.  Allnut,  47  Mont.  13, 
130  Pac.  1;  Cliftoru^WiUson,  post,  p.  305,  132  Pac.  424; 
Hansbrough  v.  Pedg,  5  Wall.  (U.  S.)  497,  18  L.  Ed.  520;  List  v. 
Moore,  supra;  Qf^k  v.  Hov/ard  &  Wilson  Colony  Co.,  supra.) 

2.  But  it  is  urged  that  neither  the  principle  last  stated,  nor 
th-e  stipulat/ion  itself  could  be  a  proper  basis  of  the  court's  de- 
[23  cree^^  because  thne  was  not  expressly  made  as  of  the  essence 
of  the  cfeontract.  "Whether  time  is  or  is  not  of  the  essence  of 
the  o(Mntract  is  material  to  the  application  of  the  above  rule 
only /where  there  has  been  a  tender  or  offer  of  performance  by 
the^-4)arty  in  apparent  default,  with  a  refusal  of  acceptance  by 
th^  other.  Here  the  appellant  not  only  has  made  no  such 
tender  or  offer,  but  expressly  pleads  his  inability  to  perform. 
The  situation  thus  presented  is  in  effect  the  same  as  though  time 
had  been  expressly  made  as  of  the  essence  of  the  contract. 

3.  Nor  can  we  sustain  the  contention  that  forfeiture  was 
•precluded  in  this  case  because  of  the  following  provisions  of  the 
[3]    Revised  Codes:  **A11  contracts  for  the  forfeiture  of  prop- 
erty subject  to  a  lien,  in  satisfaction  of  the  obligation  secured 
thereby,  and  all  contracts  in  restraint  of  the  right  of  redcm:ption 
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from  a  lien,  are  void"  (sec.  5715) ;  and:  "One  who  sells  real 
property  has  a  vendor's  lien  thereon,  independent  of  possession, 
for  so  nmch  of  the  price  as  remains  unpaid  and  unsecured, 
otherwise  than  by  the  personal  obligation  of  the  buyer."     (Sec. 
5800.)     Neither  section  is  pertinent.    By  the  argument  the  ap- 
plication of  section  5715  is  made  to  depend  upon  the  existence 
of  a  vendor's  lien  under  section  5800.     We  think  that  section 
does  not  apply  where  the  legal  title  is  retained  by  the  vendor. 
As  an  expression  of  our  views  we  quote  from  Professor  Pomeroy         J 
as  follows:  **It  has  been  said',  in  English  and  American  de- 
cisions, that  the  vendor's  lien  may  arise  before  conveyance  aa 
well  as  after;  and  the  interest  or  right  of  the  vendor  under  an 
ordinary  (;CirfcrJK?t  for  the  sale  of  land     •    •    •    has  been  called 
a  vendor's  lien,  and"^tr8ated  in  the  same  manner  as  the  equitable 
lien  arising  in  favor  of  the  grantor  upon  an  actual  conveyance 
of  the  land  where  the  purcha^  price  in  whole  or  in  part  is  left 
unpaid.     This  is  an  unnecessary^and  an  incorrect  use  of  terms; 
it  confounds  legal  notions  which  are  «§sentially  different.     There 
is  a  plain  distinction  between  the  lien>«f  the  grantor  after  a 
conveyance,  and  the  interest  of  the  vendoK^efore  conveyance. 
The  former  is  not  a  legal  estate,  but  is  a  mer^Quitable  charge 
on  the  land.     •     •     •     In  the  latter,  althoughfKssessioD^  ™»3^ 
have  been  delivered  to  the  vendee,  and     •     •     •\th€  vendee 
may  have  acquired  an  equitable  estate,  yet  the  venfliP''  retains 
the  legal  title,  and  the  vendee  cannot  prejudice  that  llf  ^  ^^^^*^ 
or  do  anything  by  which  it  shall  be  devested,  except 
by  paying  the  price  according  to  the  terms  of  the  contrac\    '^^ 
call  this  complete  legal  title  a  lien  is  certainly  a  misnomerX  ^° 
case  of  a  conveyance,  the  grantor  has  a  lien,  but  no  title.  ^° 
case  of  a  contract  for  sale  before  conveyance,  the  vendor  1^ 
the  legal  title,  and  has  no  need  of  any  lien."     (3  Pomeroy* 
Equity  Jurisprudence,  sec.  1260.)     Where  it  appears  that   th* 
intention  of  the  parties  was  in  fact  to  create  the  relationship  o' 
mortgagor  and  mortgagee,  title  being  retained  with  the  idea  i^' 
should  operate  as  a  mortgage,  there  might  indeed  be  occa^or' 
to  apply  the  provision  of  section  5715,  but  that  position  is  not) 
and  could  not  well  be,  taken  here,  because  the  contract  will  bea^ 
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no  such  oonstniction  {Arnold  v.  Fraser,  43  Mont.  540,  117  Pac. 
1064),  and  becaiuse  it  is  not  the  forfeiture  of  the  property  to 
which  a  vendor's  lien  might,  under  proper  circumstances,  attach 
that  is  complained  of,  but  the  forfeiture  of  the  money  paid  there- 
on. Of  course,  if  there  is  no  lien  within  the  meaning  of  section 
5800,  there  can  be  no  basis  for  denying  a  forfeiture  upon  this 
I  ground  or  for  complaint  because  a  period  of  redemption  was  not 

provid-ed  in  the  decree. 

4.  In  the  brief  of  appellant  we  find  a  vigorous  discussion  of 
I  the  proposition  that  since  the  respondent  ''has  come  into  a 

!  [4]     court  of  equity  asking  its  aid  to  rescind  the  contract," 

I  equity  commands  the  return  to  appellant  of  all  of  the  purchase 

I  money  paid  in  excess  of  an  amount  sufficient  to  compensate  the 

respondent  in  damages.     Granting  the  premise,  the  conclusion 
,  is  inevitable;  but  although  the  suit  is  in  equity  it  is  not  an  action 

j  to  rescind  or  to  judicially  vindicate  a  rescission.     The  respondent 

is  standing  upon  the  contract  seeking  a  cancellation  of  it  because 
i  of  appellant's  breach.     It  is  quite  true  that  in  Arnold  v.  Fraser, 

\  mpra,  an  action  similar  to  this  was  tried  on  the  theory  that  the 

I  vendor  should  have  returned  or  offered  to  return  the  purchase 

I  money  paid,  less  the  value  of  the  use  of  the  property,  and  that 

that  case  was  afHrmed  on  appeal ;  but  in  the  opinion  the  correct- 
ness of  this  theory  was  questioned,  it  being  expressly  stated  that 
this  court  would  determine  the  case  as  made  without  dissent  by 
anyone  in  the  court  below,  reserving  the  question  itself  for  fu- 
ture treatment.  We  are  now  convinced  that  that  case  was,  and  the 
present  case  is,  of  the  character  referred  to  in  Clark  v.  American 
jD.  d;  M:  Co.,  28  Mont.  468,  476,  72  Pac.  978,  wherein  it  is  said : 
"There  is  a  wide  difference  between  the  rescission  of  a  contract 
and  its  mere  termination  or  cancellation.  'It  is  well  settled 
^  that  a  technical  rescission  of  the  contract  has  the  legal  effect  of 

y  entitling  each  of  the  parties  to  be  restored  to  the  condition  in 
t^  which  he  was  before  the  contract  was  made,  so  far  as  that  is 
^  possible,  and  that  no  rights  accrue  to  either  by  force  of  the  terms 
^'  of  the  contract.  But,  besides  technical  rescission,  there  is  a 
o^  mode  of  abandoning  a  contract  as  a  live  and  enforceable  obli- 
o^        gation  which  still  entitles  the  party  declaring  its  abandomu<.'nt 
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to  look  to  the  <xmtract  to  detenmne  the  oomx>en8atioii  he  may  be 
entitled  to  under  its  terms  for  the  breach  which  gave  him  the 
right  of  abandonment.'  (Hayes  v.  City  of  Nashville,  80  Fed. 
641,  26  C.  C.  A.  59.)  *Such  an  abandonment  is  not  technically 
a  rescission  of  the  contract,  but  is  merely  an  acceptance  of  the 
situation  which  the  wrongdoing  of  the  other  party  has  brought 
about. '  (Anvil  Min,  Co.  v.  Humble,  135  U.  S.  540,  14  Sup.  Ct. 
Rep.  876,  38  L.  Ed.  814,  18  Morr.  Min.  Rep.  98.)"  The  con- 
sequence of  this  is  that  the  rule  of  equity  invoked  by  appellant 
has  no  neicessary  application  to  an  action  upon  the  contract  to 
cancel  it  for  a  breach,  and  that  in  such  an  action  the  remedies 
afforded  by  the  contract  will  be  enforced  unless  they  impinge 
upon  other  rules  of  equity  or  law. 

5.  This  brings  us  to  the  consideration  of  the  question  of  ap- 
X)ellant's  rights  under  the  affirmative  pleas  of  the  answer  and  in 
virtue  of  the  provisions  of  section  6039,  Revised  Codes.  That 
[6]  section  provides:  ** Whenever,  by  the  terms  of  an  obliga- 
tion, a  party,  thereto  incurs  a  forfeiture,  or  a  loss  in  the  nature 
of  a  forfeiture,  by  reason  of  his  failure  to  comply  with  its  pro- 
visions, he  may  be  relieved  therefrom,  upon  making  full  comipen- 
sation  to  the  other  party,  except  in  case  of  a  grossly  negligent, 
willful  or  fraudulent  breach  of  duty."  There  is  some  conten- 
tion by  respondent  to  the  effect  that  this  statute  is  not  intended 
to  apply  to  a  case  of  this  nature ;  but  if  it  does  not,  we  are  at  a 
loss  to  understand  where  it  might  better  apply.  If,  as  a  matter 
of  fact,  the  actual  damages  sustained  by  the  vendor  in  this  case 
are  less  in  amount  than  the  moneys  paid  by  the  purchaser,  and 
if,  under  the  principles  above  stated,  the  vendor  cttn  retain 
the  excess,  then  most  assuredly  the  purchaser  -mil  have  incurred 
a  loss  in  the  nature  of  a  forfeiture  authorized  by  the  terms  of 
the  contract,  by  reason  of  his  failure  to  comply  with  the  same. 
From  such  a  loss  he  may  be  relieved  upon  a  showing  that  he 
is  equitably  entitled  to  such  relief,  if  his  breach  of  duty 
was  not  grossly  negligent,  willful  or  fraudulent.  As  men- 
tioned above,  the  appellant  made  an  affirmative  plea  by  way 
of  estoppel  which,  whether  defective  as  such  or  not,  must,  un- 
der the  prayer  for  general  relief,  be  noticed  as  a  statement 
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in  part  of  his  equities  in  the  matter.  From  this  and  other 
portions  of  his  answer  it  is  made  to  appear  that  immediately 
after  making  the  contract  the  appellant  became  fearful  that  he 
would  not  be  able  to  comply  strictly  with  its  terms,  and  was  re- 
assured and  encouraged  by  the  respondent's  oflftoers  to  the  effect 
that  he  would  not  suffer  damage  at  its  hands  if  he  would  con- 
!  tinue  and  endeavor  to  comply  with  its  terms;  that,  relying  on 

I  such  assurances,  he  did  in  good  faith  endeavor  to  comply  with 

■ 

the  terms  of  the  contract,  and  in  doing  so  expended  large  sums 
of  money  and  gave  more  than  a  year  of  his  time  and  labor  in 
attempting  to  carry  out  its  terms  and  would  be  damaged  to 
the  amount  of  many  thousands  of  dollars  by  the  enforcement  of 
the  srtrict  terms  of  the  forfeiture ;  that  respondent  by  its  officers 
frequently  waived  the  strict  performance  of  the  contract  as  to 
terms  of  pa3rment,  extending  the  time  of  the  payment  due  Feb- 
ruary 1,  1911 ;  and  that  on  July  11,  1911,  the  api>ellant,  finding 
himself  unable  to  meet  the  payments,  submitted  the  proposition 
to  return  the  property  as  hereinabove  referred  to ;  that  the  prop- 
erty can  be  returned  undiminished  in  value;  that  the  value  of 
its  use  is  $500,  and  that  appellant  stands  willing  to  have  the 
property  returned  and  to  have  full  compensation  made  to  re- 
spondent for  the  use  of  the  property  and  for  any  damages  sus- 
tained by  respondent  on  account  of  his  breach  of  the  contract. 
The  evidence  touching  some  of  these  allegations  is  conflicting, 
and,  of  course,  the  findings  of  the  court  as  to  them  may  not  be 
disturbed;  but  as  to  others  it  is  undisputed.  For  instance: 
the  appellant  testified  to  three  distinct  conversations  with  Mr. 
Beynolds,  the  president  of  the  company,  all  before  the  payment 
of  the  $3,000  note  which  was  given  as  part  of  the  first  payment. 
Concerning  the  first  conversation  held  about  August  8,  1910, 
the  appellant  says:  ''We  came  down  and  told  him  we  saw  we 
were  not  able  to  go  through  with  the  payments,  couldn't  sell 
our  ranch  in  the  east,  times  had  tightened  up  so,  and  we  wished 
they  would  take  it  back,  and  he  said:  *Mr.  Chipman,  you  go 
out  there  and  show  good  intentions;  we  will  see  you  through 
with  this.  We  will  see  that  you  don't  lose  any  money.'  "  This 
oonversationp  was  in  tlie  presence  of  appellant's  son  who  cor- 
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roborates  his  father  concerning  it.  About  a  week  after  this,  the 
second  conversation  occurred,  as  follows:  "I  came  down  then 
in  about  a  week  again,  after  some  stuff,  and  I  went  in  and  I 
says:  *I  wish  you  would'  take  this  ranoh  back.*  And  he  said: 
*Well,  now,  don't  be  faint-hearted.  You  go  out  there  and  we 
will  see  that  you  don't  lose  anything.'  I  says,  *Do  you  think 
you  could  sell  this  ranch?'  and  he  says,  *Why,  yes,  I  think  we 
could.'  So  I  listed  it  with  them  for  sale."  The  appellant's 
wife,  being  dissatisfied,  went  with  him  to  the  respondent's  office, 
still  in  August,  I&IO,  and  there  found  Mr.  Reynolds,  and  the 
third  conversation  occurred  in  her  presence,  which  she  renders 
as  follows:  **We  visited  Mr.  Reynolds  in  reference  to  going  out 
on  the  place;  we  were  a  little  afraid  we  would  not  be  able  to 
make  the  payments  and  he  wanted  to  know  what  we  wanted  to 
dio,  and  I  told  him — ^he  asked  me  what  I  wanted  to  do — ^he 
wanted  to  know  if  we  wanted  to  go  out  in  September  and  try  it. 
I  told  him  we  would  if  we  would  be  able  to  make  the  payments. 
*Well,'  he  said,  *we  have  never  foreclosed  on  anyone  yet,  and 
we  won't  begin  on  you  people.'  "  There  is  not  in  the  rec- 
ord any  semblance  of  contradiction  of  this  testimony;  and  the 
finding  of  the  jury  that  no  such  assurances  were  given  is  with- 
out any  foundation  whatever.  After  these  conversations  the 
appellant  went  on  the  land  and  paid  the  note,  and  concerning 
that  matter  he  says:  **If  Mr.  Reynolds  had  not  made  us  these 
promises  we  would  have  throwed  it  up  right  then  when  we  had 
$2,000  paid  on  it";  instead  of  that  he  estimates  his  detriment  by 
going  ahead  at  $8,000.  The  appellant  also  testified  that  he  had 
tried  to  sell  his  Iowa  land  to  raise  the  money  for  the  payments 
but  was  unable  to  do  so,  and  he  sought  to  show  in  detail  and  as 
evidence  of  his  good  faith,  the  particular  efforts  he  had  made  to 
meet  the  terms  of  the  contract,  but  in  this  he  was  checked  by  the 
trial  court. 

We  think  the  evidence  as  a  whole  shows  that  the  appellant's 
breach  of  duty  was  not  grossly  negligent,  willful  or  fraudulent, 
and  that  it  Y^as  entirely  practical  and  not  difficult  to  ascertain 
the  damages  of  respondent  on  principles  of  compensation  in 
accordance  with  the  provisions  of  the  statute.     In  tKese  circum- 
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stances,  appellant  was  in  position  to  ask  relief  from  the  forfeit- 
ure of  his  payments  in  excess  of  respondent's  damage,  and  that 
relief  should  in  this  case  have  been  granted  to  him  because  of  the 
conduct  of  respondent  toward  him  and  its  effect  upon  him  as 
detailed  above.  We  subjoin  a  few  authorities  which  lend  support 
to  these  views :  Barnes  v.  Clement,  12  S.  D.  270,  81  N.  W.  301 ; 
Cue  V.  Johnson,  73  Kan.  558,  85  Pac.  598 ;  Parsons  v.  Snvilie,  97 
Cal,  647,  32  Pac.  702 ;  Sherburne  v.  Hirst,  121  Fed.  998 ;  Boulder 
&  Beaver  Placer  Co,  v.  Maxwell,  24  Colo,  87,  92,  48  Pac.  815 ; 
1  Pomeroy's  Equity  Jurisprudence,  sees.  432-460;  16  Cyc.  79, 
sec.  6,  p.  80,  sec.  C. 

6.  If,  as  we  have  held,  the  appellant  should  have  been 
£6]  relieved  from  the  forfeiture  of  his  payments  in  excess  of 
respondent's  damages,  it  necessarily  follows  that  the  findings 
and  judgment  relative  to  the  second  cause  of  action  cannot 
be  upheld.  Seeking,  as  it  did,  the  unpaid  interest  (with  at- 
torney's fees  for  collecting  the  same)  of  the  $3,000  note  given 
as  part  of  the  first  payment,  the  principal  of  which  was  paid, 
it  was  a  mere  incident  to  the  main  transaction,  and  upon  the 
case  presented,  it  necessarily  falls  with  the  forfeiture. 

7.  In  addition  to  the  forfeiture  of  all  appellant's  payments 
without  regard  to  the  amount  of  respondent's  damage,  the  judg- 
ment also  awards  the  respondent  the  sum  of  $870  damages  for 
[7]  withholding  the  property  after  demand.  Counsel  for 
respondent  add^ressing  the  trial  court,  stated  his  position  con- 
cerning this  miatter  to  be  that,  had  appellant  surrendered  pos- 
session after  the  breach,  respondent  would  be  entitled  only  to 
the  payments  made  as  liquidated  damages  for  the  breach,  *'but 
we  claim  that  under  the  Iaw  and)  under  the  contract  we  are 
entitled  to  an  *actditionaI  damage  by  reason  of  having  to  main- 
tain this  action  for  the  purpose  of  getting  possession  after  the 
breach."  This  is  a  clear  claim  for  special  damages  of  a  partic- 
ular character,  which,  if  recoverable  in  this  sort  of  action  at  all, 
must  be  supported  by  specific  allegations  in  the  pleadings  {Oor- 
don  V.  Northern  Pacific  Ry.  Co.,  39  Mont.  571,  18  Ann.  Cas. 
583,  104  Pac.  679;  O'Brien  v.  Quinn,  35  Mont.  441,  90  Pac. 
166;  Root  V.  Butte,  A.  &  P.  Ry,  Co,,  20  Mont.  354,  51  Pac.  155), 
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and  no  such  allegations  appear.  Moreover,  ibe  evidence  does 
not  show  any  special  djamage  due  to  withholding  the  property 
after  demand.  The  jury  found  that  the  value  of  the  real  estate 
had  not  been  diminished,  and  that  the  value  of  the  use  for  the 
whole  period  from  June  17,  1910,  to  the  date  of  trial  was  $2,610 ; 
this  being  much  leas  than  the  appellant's  payments,  there  was 
no  basis  in  fact  for  the  award  of  $870  over  and  above  the  for- 
feiture, and  the  judgment  must  be  ddsaiBrmed  as  to  that. 

8.  It  was  possible  for  the  trial  court  to  adjust  the  equities 
of  the  parties  as  presented  at  the  time  of  the  trial,  and  this 
court  should  do  likewise,  so  far  as  it  can,  to  the  end  that  the 
litigation  may  have  a  speedy  close.  Rejecting,  then,  the  items 
of  $870,  damage  for  witiiholding  after  demand;  rejecting  also 
the  allowance  for  interest  and  attorneys'  fees  upon  the  second 
oause  of  action,  and  taking  into  account  the  moneys  paid  by  ap- 
pellant, with  interest  at  the  legal  rate  since  such  payment,  on  the 
one  hand,  and  on  the  other,  $2,610,  the  value  of  the  use  of  the 
property,  and  $362.45,  damage  from  personal  property  depreci- 
ated or  not  returned,  we  determine  the  difference  in  appellant's 
favor  to  have  been  $2,706.40;  and  this  amount  the  judgment 
should  have  provided  that  appellant  recover  from  respondent. 
The  appellant,  however,  was  entitled  to  this  only  as  a  relief  from 
forfeiture.  Having  defaulted,  he  was  in  no  position  to  refuse 
possession;  hence  the  respondent  is  entitled  to  the  value  of 
the  use  of  the  property  up  to  the  time  of  restoration.  As  we 
are  not  informed  whether  respondent  has  taken  possession,  we 
do  not  know  what,  if  any,  allowance  should  be  made  for  the 
use  of  the  property  since  the  date  of  trial.  We  are  therefore 
unable  to  make  final  adjustment  of  these  equities,  but  must 
remand  the  cause  for  further  proceedings. 

The  judgment  and  order  appealed  from  are  reversed  and 
the  cause  is  remanded  to  the  district  court  of  Fergus  county 
with  directions  to  find  what,  if  any,  further  allowance  should 
be  made  to  respondent  for  the  use  of  the  property  in  question 
since  the  date  of  the  trial  of  this  cause,  €md  to  deduct  the 
amount  so  found  from  the  above  balanice  of  $2,706.40,  after 
adding  thereto  interest  at  the  legal  rate  since  the  date  of  trial, 
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and  thereupon  to  enter  its  judgment  and  decree  canceling  the 
contract  in  question,  awarding  possession  of  the  property  to 
respondent  and  providing  that  appellant  have  and  recover  from 
the  respondent  the  sum  ascertained  to  be  due  after  taking  the 
proceedings  aforesaid. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantly   and  Mr.   Justice  Hollowat 
coQcnr. 

Rehearing  denied  June  28,  1913. 


CLIFTON,  Respondent,  v.  WILLSON,  Appellant. 

(No.  3,179.) 
(Submitted  Apdl  14,  1913.    Decided  May  3,  1913.) 

[132  Pac.  424.] 

Sales — Personal  Property — Breach  of  Contract — Advance  Pay- 
ments— Forfeitures — Belief  from — Prerequisites — Instruc- 
tions— Invasion  of  Province  of  Jury — Nominal  Damages — 
Non^t. 

Sales — ^Personal  Property — Breach  of  Contract — Nominal  Damages — ^Non- 
suit— Error. 

1.  Where  defendant  in  an  action  for  the  breach  of  a  contract  of 
sale  of  livestock  might,  nnder  conflicting  evidence,  have  been  en- 
titled to  at  least  nominal  damages  on  a  counterclaim  interposed  by 
him,  it  was  error  to  direct  a  nonsuit  as  to  such  counterclaim. 

Same — ^Advance   Pavments — ^Forfeitures — ^Recovery  Back — ^Prerequisites. 

2.  One  who,  after  making  advance  payments  on  a  contract  of  sale 
of  personalty,  refuses  to  complete  the  transaction,  the  seller  being 
ready  and  willing  to  fulfill  its  stipulations,  cannot  recover  them  back, 
unless  he  can  bring  himself  within  the  exception  provided  by  section 
0039,  Revised  Codes,  by  alleging  and  proving  facts  and  circumstances 
npon  which,  in  equity  and  good  conscience,  he  should  have  relief 
from  the  forfeiture,  and  which  excuse  him  from  the  imputation  of 
gross  negligence,  or  willful  or  fraudulent  breach  of  duty. 

Same— Liquidated  Damages — Pleading  and  Proof. 

3.  Under  section  5064,  Revised  Codes,  every  contract  which  pro- 
vides for  liquidated  damages  on  a  breach  thereof,  is  prima  fade  void 
as  to  such  stipulation;  therefore,  a  party  seeking  recovery  upon  the 
contract  must  allege  and  prove  that  it  falls  within  tfaie  exception  pro- 
vided in  section  50.55. 

Mont..  Vol.  47—20 
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Same — Instructions — ^Invasion  of  Province  of  Jury. 

4.  Where  the  evidence  was  in  conflict  as  to  which  of  the  parties  to 
a  contract  of  sale  of  livestock,  for  the  breach  of  which  plaintiff 
sought  recovery  in  an  action  in  which  defendant  interposed  a  coun- 
terclaim, was  in  default,  the  court  erred  in  charging  the  jury  in  effect 
that  defendant  was. 

Same — Refusal   to    Accept   Delivery — Resale — Effect    on   Advance    Pay- 
ments. 

5.  After  the  buyer  of  livestock  had  refused  to  accept  delivery  of 
the  animals  and  renounced  the  contract  of  sale,  he  was  not  in  a  posi- 
tion to  insist  that  the  seller  was  bound  to  refrain  from  reselling  them 
at  the  peril  of  incurring  the  obligation  to  refund  advance  payments 
made  by  him  under  the  contract. 

Appeal  from  District  Court,  Custer  County;  Sydney  Saimer, 
Judge. 

Action  by  Ben  Clifton  against  Preston  H.  Willson.  Judg- 
ment for  plaintiff,  and  defendant  appeals  from  it  and  from  an 
order  denying  him  a  new  trial.    Reversed  and  remanded. 

Mr.  Oeorge  W.  Farr,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

For  Respondent,  there  was  a  brief  by  Messrs.  Hathhom  & 
Brown,  and  Messrs.  Loud  &  Campbell,  and  oral  argument  hy 
Mr.  William  Donald  Campbell. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  oourt. 

Plaintiff  brought  this  action  to  recover  damages  for  an  alleged 
breach  by  the  defendant  of  the  following  contract : 

''This  is  to  certify  that  Preston  H.  Willson  of  Miles  City, 
Montana,  have  this  12th  day  of  April,  1909,  bargained  and  sold 
to  Ben  Clifton  of  Billings,  Montana,  the  following  described 
livestock,  and  do  hereby  guarantee  the  title  thereto,  and  that 
the  said  Ben  Clifton  of  Billings,  Montana,  does  hereby  agree 
to  purchase  the  said  livestock  at  the  price  agreed  upon:  From 
3,000  to  3,200  of  ewes,  ages  as  follows,  about  200  head  of  year- 
ling ewes,  1909,  at  $4.15  per  head;  about  1,700  head  of  two 

(2)  year  old  ewes,  1909  ages  at  $4.15  per  head;  balance  three 

(3)  and  four  (4)  years  old  about  equal  number  of  ages,  1909 
ages  at  $4.15  per  head.    Said  ewes  to  be  delivered  at  Ismay 
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or  Terry,  Montana,  October  first  at  buyer's  option.  And  that 
said  Preston  H.  Willson  of  Miles  City,  Montana,  does  hereby 
gfuarantee  said  livestock  to  be  all  in  good  merchantable  condi- 
tion at  the  time  of  delivery  and  to  pass  the  govenuoent  inspec- 
tion. The  receipt  of  part  payment  is  admitted  as  follows,  to- 
wit,  $800  down  and  $800  to  be  paid  at  the  First  National  Bank 
of  Miles  City,  Montana,  July  1,  1909,  or  said  payment  is  for- 
feited and  this  contract  is  null  and  void.  The  balance  of  the 
purchase  price  is  to  be  paid  on  the  delivery  of  the  above  sheep. 

**  [Signed]     Preston  H.   Willson. 

"Ben  Clifton. 
'*By  R.  E.  Qbuwbll. 

** Witness:  W.  J.  Dunnioan." 

It  is  alleged  in  the  complaint,  in  substance,  that  the  plaintiff 
performed  all  the  conditions  of  the  contract  to  be  by  him  per- 
formed; that  prior  to  the  date  fixed  therein  for  the  delivery 
of  the  ewes  he  notified  the  defendant  that  he  would  accept  de- 
livery at  Terry;  that  the  defendant  refused  to  deliver  them 
at  Terry;  that  the  plaintiff  thereupon  notified  defendant  that 
he  would  accept  delivery  at  Ismay;  that  plaintiff  was  ready 
and  willing  at  the  time  fixed  to  receive  the  ewes  at  Ismay,  and 
that  he  offered  to  pay  the  balance  of  the  purchase  price;  that 
defendant  failed  and  refused  to  deliver  them  there  or  else- 
where, to  the  plaintiff's  damage  in  the  sum  of  $4,446.  In  his 
answer  defendant  denied  any  breach  of  the  contract  on  his 
part.  He  then  alleged  that  about  three  weeks  prior  to  Octo- 
ber 1,  1909,  it  was  agreed  between  him  and  the  plaintiff  that 
delivery  of  the  ewes  should  be  made  at  Ismay,  and  that  on 
that  date  the  ewes  were  at  that  place  ready  for  delivery;  that 
plaintiff  refused  to  accept  them,  though  defendant  then  and 
there  offered  to  deliver  them ;  that  it  was  thereupon  agreed  that 
the  plaintiff  would  accept  delivery  on  October  3  or  4;  that  de- 
fendant was  then  ready  to  deliver  them ;  that  plaintiff  refused 
to  accept  them;  that,  because  he  was  required  to  keep  them 
in  dose  herd,  defendant  suffered  a  loss  of  225  head  of  the  value 
of  $1,500;  that  he  lost  much  time  and  was  put  to  great  expense 
in  driving  the  ewes  to  Ismay  and  holding  them  ready  for  de- 
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Kvery,  whereby  he  suflfered  additional  damage  to  the  amount 
of  $1,500.  He  demanded  judgment  for  $3,000.  There  was  issue 
by  reply. 

At  tiie  trial  it  w^  conceded  by  plaintiff  that  it  was  agreed 
that  delivery  could  be  made  at  Ismay  and  that  defendant  was 
ready  at  that  place  for  delivery  of  a  sufficient  number  of  ewes 
to  meet  the  requirements  of  the  contract.  It  was  conceded 
also  that  the  plaintiff,  through  his  agent,  B.  E.  Qruwell,  whom 
he  sent  to  Ismay  to  receive  the  ewes,  refused  to  accept  them 
because  in  his  opinion  they  were  not  of  the  character  specified 
in  the  contract.  The  controversy  in  the  evidence  at  the  trial, 
therefore,  was  entirely  with  reference  to  the  questions  whether 
or  not  the  ewes  offered  to  the  plaintiff  at  Ismay  were  such  as 
were  specified  in  the  contract,  and  what  amount  of  damage  had 
been  suffered  by  plaintiff.  At  the  close  of  the  evidence  the 
court  ordered  a  nonsuit  as  to  the  defendant's  counterclaim,  upon 
the  ground  that  upon  any  theory  of  the  case  the  evidence  failed 
to  show  that  he  had  been  damaged  in  any  amount.  The  jury 
returned  a  verdict  in  favor  of  plaintiff  for  $2,600,  with  interest 
on  $1,600  from  October  3,  1909,  and  judgment  was  entered 
accordingly.  The  defendant  has  appealed  from  the  judgment 
and  from  an  order  denying  his  motion  for  a  new  trial. 

1.  Counsel  contend  that  the  court  erred  in  directing  a  non» 
suit  as  to  defendant's  counterclaim.  We  think  it  did.  It  was 
[1]  a  question  for  the  jury,  upon  conflicting  evidence,  whether 
the  defendant  had  failed  to  tender  for  delivery  ewes  such  as 
the  contract  required  and  thus  breached  it,  or  whether  he  had 
fuUy  discharged  his  obligation  by  the  tender  he  made.  A  de- 
termination of  this  controversy  in-  defendant's  favor  would 
have  entitled  him  to  a  verdict  for  nominal  damages,  even  though 
there  had  been  no  showing  by  his  evidence  of  substantial  loss 
by  plaintiff's  refusal  to  accept.  (Raiche  v.  Morrison,  47  Mont. 
127,  130  Pac.  1074;  13  Cyc.  17;  Sedgwick  on  Damages,  8th  ed., 
sees.  96,  97.)  It  appears  that  within  a  few  days  after  plaintiff 
had  refused  to  accept  delivery,  and  while  the  ewes  were  still 
held  with  other  sheep  at  Ismay,  the  defendant  sold  the  entire 
herd  to  one  Hammond  at  the  price  specified  in  the  contract. 
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There  was  no  evidence  tending  to  show  any  item  of  sx>ecial 
damage.  Nevertheless  the  eourt  should,  under  a  proper  charge, 
have  left  it  to  the  jury  to  find  a  verdict  for  the  defendant  in 
nominal  damages  in  case  they  found  that  plaintiff  had  been 
guilty  of  a  breach  of  the  contract.  Inasmuch  as  the  jury  found 
that  defendant  was  in  default,  had  the  trial  been  free  from 
error  in  other  particulars,  we  should  regard  the  order  directing 
a  nonsuit  as  error  without  prejudice.  Since,  however,  the  de- 
fendant is  entitled  to  a  new  trial  because  of  error  in  the  in- 
structions, we  have  deemed  it  necessary  to  state  our  views  with 
reference  to  this  feature  of  the  case. 

2.  These  remarks  dispose  of  the  contention  that  the  evidence 
is  insufficient  to  justify  the  verdict.  It  presents  a  case  upon 
conflicting  evidence  as  to  who  was  in  default. 

3.  The  court  submitted'  to  the  jury  these  instructions:  (2) 
**The  defendant  in  this  action  having  failed  to  present  sufficient 
competent  evidence  to  sustain  his  claim  for  damages  alleged 
to  have  been  suflfered  by  him,  you  are  instructed  that  the  plain- 
tiff is  entitled  to  have  returned  to  him  the  moneys  paid  in  part 
performance  of  the  contract  in  questioni^  to  wit,  the  sum  of 
$1,600,  together  with  interest  thereon  at  the  rate  of  eight  per 
cent  per  annum  from  October  3,  1909,  and  this  irrespective 
of  whom  you  may  find  to  have  been  at  fault  in  the  failure  to 
carry  out  the  contract  in  question."  (15)  **  •  •  •  In 
this  case  your  verdict  must  be  for  the  plaintiff,  but  you  must 
find  and  determine  from  the  evidence  to  what  amount  he  is 
entitled  under  the  evidence  and  these  instructions  and  insert 
such  amount,  not  exceeding  $4,150,  in  your  verdict.'' 

In  another  part  of  the  charge  the  jury  were  told  that  the 
plaintiff  was  not  entitled  to  recover  any  amount  over  and  above 
the  $1,600  advance  payments,  with  interest,  unless  they  also 
found  that  the  defendant  had  failed  to  tender  delivery  of  ewes 
of  the  character  specified  in  the  contract;  but  that  if  they  did 
so  find  they  should  award,  as  additional  damages,  such  an 
amount  as  would  be  equal  to  the  excess  of  the  value  of  the 
property  to  the  plaintiff  over  the  contract  price.  The  theory 
adopted  by  the  court  seems  to  have  been  this :   That  under  the 
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varioufl  pTOvisions  of  the  Revised  Codes,  d*amag)es  are  in  all 
[2]  cases  to  be  measured  by  the  standard  of  compensation  for 
the  detriment  suffered  (Rev.  Codes,  sees.  6038,  6040,  6041,  6048, 
6086) ;  that  save  in  exceptional  cases  a  stipulation  in  a  contract 
of  a  sum  to  be  paid  as  liquidated  damages  as  compensation  for 
a  breach  is  void  and  cannot  be  enforced  (sees.  5064,  5055) ; 
and  that  it  must  therefore  follow  that  under  the  provision  found 
in  section  6039,  since  defendant  had  failed  to  show  that  he  had 
suffered  substantial  detriment,  he  was  not  entitled  to  further 
consideration,  and  plaintiff  must  be  allowed  to  recover  the 
amount  of  the  advance  payments.  In  other  words,  if  he  were 
not  permitted  to  recover,  he  would  be  denied  the  relief  to  which 
he  is  entitled  under  section  6039.  We  think  this  theory  erro- 
neous. Section  6039  declares:  "Whenever,  by  the  terms  of 
an  obligation  a  party  thereto  incurs  a  forfeiture,  or  a  loss  in 
the  nature  of  a  forfeiture,  by  reason  of  his  failure  to  comply 
with  its  provisions,  he  may  be  relieved  therefrom,  upon  making 
full  compensation  to  the  other  party,  except  in  case  of  a  grossly 
negligent,  willful  or  fraudulent  breach  of  duty."  By  its  terms 
it  applies  to  those  cases  in  which  a  plaintiff  has  incurred  a  for- 
feiture of  payments  already  made  or  of  the  value  of  some 
act  done  in  part  performance  of  the  contract,  by  a  breach  in 
failing  fully  to  perform,  and  is  seeking  relief  therefrom.  It 
is  based  upon  the  principle  that  he  who  seeks  equity  must  do, 
or  offer  to  do,  equity ;  and  to  obtain  relief  he  must  by  his  alle- 
gations and  proof  bring  himself  within  its  purview. 

At  the  common  law,  one  who  was  guilty  of  a  breach  of  his 
contract  by  stopping  short  of  full  performance  could  not  rc' 
cover  pajonents  made  prior  to  the  breach,  for  the  obvious  reason 
that  it  is  the  policy  of  the  law  to  compel  parties  to  live  up  to 
their  agreements  and  not  encourage  them  in  their  violation. 
This  rule  is  recognized  by  all  the  courts,  so  far  as  we  are  aware. 
(Perkins  v.  Allnut,  47  Mont.  13,  130  Pac.  1,  and  cases  cited.) 
We  cite  also  t^e  following  oases:  Nets  v.  O'Brien,  12  Wash.  358, 
50  Am.  St.  Rep.  894,  41  Pac.  59;  Witherow  v.  Witherow,  16 
Ohio,  238;  Ray  field  v.  Van  Meter,  120  Cal.  416,  52  Pac.  666; 
Haynes  v.  Hart,  42  Barb.  (N.  Y.)  58;  Walter  v.  Reed,  34  Neb. 
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544,  52  N.  W.  682;  Leonard  v.  Morgan,  6  Gray  (Mass.),  412; 
Jones  V.  Marsh,  22  Vt.  144;  Stevens  v.  Brown,  60  Iowa,  403, 
14  N.  W.  735 ;  Colvin  v.  Weedman,  50  111.  311 ;  Eddy  <fe  5mc« 
L.  S.  Co,  V.  Blackburn,  70  Fed.  94^,  17  C.  C.  A.  532 ;  Hapgood 
V.  JShaw,  105  Mass.  276;  Hansbrough  v.  Pecfc,  5  Wall.  (U.  S.) 
497,  18  L.  Ed.  520.  In  this  latter  case  it  was  said:  **No  rule 
in  respect  to  the  contract  is  better  settled,  than  this:  That  the 
party  who  has  advanced  money,  or  done  an  act  in  part  per- 
formance of  the  agreement,  and  then  stops  short  and  refuses 
to  proceed  to  its  ultimate  conclusion,  the  other  party  being 
ready  and  willing  to  proceed  and  fulfill  all  his  stipulations  ac- 
cording to  the  contract,  will  not  be  permitted  to  recover  back 
what  has  thus  been  advanced  or  done."  In  such  cases  the  ad- 
verse party  was  entitled  to  retain  advance  payments  or  the 
benefit  of  an  act  done  in  part  performance,  whether  the  con- 
tract, as  here,  provided  for  a  forfeiture  or  not.  (Olock  v.  How- 
ard &  Wilson  Colony  Co.,  123  Cal.  1,  69  Am.  St.  Rep.  17,  43  L. 
R.  A  199,  55  Pac.  713;  Tiedeman  on  Sales,  sec.  129.)  Mani- 
festly, therefore,  the  purpose  of  the  section  is  to  provide  a  rem- 
edy by  which  the  party  in  default  may  have  relief,  if  he  can 
allege  and  prove  facts  and  circumstances  upon  which,  in  equity 
and  good  conscience,  he  should  have  relief  from  the  consequences 
of  his  own  default,  and  which  also  excuse  him  from  the  impu- 
tation of  gross  negligence,  or  willful  or  fraudulent  breach  of 
duty. 

This  view  of  the  provision  is  consonant  with  the  theory  of 
compensation  embodied  in  sections  6038,  6040,  6041,  6048,  and 
6068,  and'  also  5054  and  5055,  which  prohibit  parties  to  con- 
tracts from  stipulating  therein  for  liquidated  damages  to  be  paid 
for  a  breach  thereof  which  may  occur,  save  in  the  exceptional 
cases  mentioned.  Under  these  provisions,  the  courts,  in  ad- 
justing the  rights  of  parties  after  a  breach  has  occurred,  may 
not  permit  recovery  in  any  case  of  a  greater  or  less  sum  than 
will  compensate  the  injured  party  for  the  detriment  suffered 
by  him.  By  way  of  supplement  to  them  and  in  recognition 
of  the  rule  of  compensation  established  by  them,  the  legislature 
enacted  section  6039,  not  to  abrogate  but  to  modify  the  rule 
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as  stated  in  tlie  cases  cited  supra,  to  the  end  that  a  party  in 
default  who  would  otherwise  suffer  total  loss  of  all  advance  pay- 
ments made  or  of  the  value  of  a  thing  done  in  part  performance 
of  his  contract  may,  in  proper  cases,  recover  something  notwith- 
standing he  is  in  default.  This  must  be  so,  otherwise  its  pres- 
ence in  the  Code  cannot  be  accounted  for.  Since  the  language 
[3]  of  section  5054  is  general,  every  contract  containing  a 
stipulation  such  as  is  denounced  therein  is  prima  facie  void  as 
to  the  stipulation.  Therefore,  when  recovery  is  sought  upon  it, 
the  plaintiff's  allegations  and  proof  must  bring  it  within  the 
exception' provided  in  section  5055.  {Beuniiick  v.  West  OaUaiin 
I.  Co,,  28  Mont.  255,  72  Pac.  618 ;  Long  Beach  City  School  Dist. 
V.  Dodge,  135  Cal.  401,  67  Pac.  499.)  The  same  rule  is  appli- 
cable when  relief  is  sought  under  section  6039.  Prima  facie, 
one  who  has  violated  a  contract  is  not  entitled  to  any  relief. 
If  he  seeks  it,  he  must  put  himself  within  the  exception  created 
by  the  statute ;  that  is,  within  its  equity.  Any  other  rule  would 
enable  him  to  make  out  a  primal  facie  case  by  a  bald  allegation 
that  he  has  partly  performed  his  agreement,  that  he  has  deter- 
mined not  to  proceed  further  toward  its  final  conclusion,  and 
that  he  desires  to  be  relieved  from-  the  conseqtTent  forfeiture 
which  the  law  has  declared.  Adopting  the  language  of  the 
court  in  Witherow  v.  Witherow,  supra:  "The  establishment  of 
such  a  principle  would  have  a  tendency  to  encourage  the  violar 
tion  of  contracts — ^to  diminish  in  the  minds  of  contracting  par- 
ties a  sense  of  the  obligation  which  rests  upon  them  to  perform 
their  agreements.  Any  principle  which  would  have  such  an 
effect  ought  not  to  be  recognized  as  sound  law.  It  is  the  duty 
of  courts  to  enforce  the  performance  of  contracts,  not  to  en- 
courage their  violation."  The  case  of  Ray  field  v.  Van  Meter, 
supra,  is  on  principle  directly  in  point  in  support  of  our  view, 
the  section  of  the  statute  of  California,  cited  (Cal.  Civ.  Code, 
sec.  3275)  as  authority  for  the  conclusion  stated,  being  identical 
with  section  6039,  supra. 

The  statute  has  no  application  to  a  case  where,  as  in  this  case, 
the  plaintiff  seeks  to  recover  damages  for  a  breach  by  the  de- 
fendant.   While  he  is  seeking  to  recover  his  advance  payments 
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as  a  part  of  the  compensation  due  him,  the  plaintiff  assumes 
to  stand  strictly  upon  his  legal  rights — risking  his  chance  of 
ultimate  recovery  exclusively  upon  his  alleged  ability  to  show 
that  his  loss  has  been  due  to  defendant's  failure  to  deliver 
the  ewes  according  to  his  agreement.  For  these  reasons  we 
think  defendant  entitled  to  a  new  trial. 

Counsel  for  plaintiff  argue  that,  even  so,  the  defendant  was 
not  prejudiced  because  the  jury  found  that  he  failed  to  tender 
delivery  of  ewes  of  the  character  stipulated  for  in  the  contract. 
Instruetion  15,  however,  in  effect  withdTew  from  the  jury 
[4]  entirely  the  question  whether  the  plaintiff  or  defendant 
was  in  default.  It  assumed  that  defendant  was  and  left  it  to 
the  jury  to  determine  only  the  amount  of  damages  plaintiff 
should  recover,  if  any,  in  addition  to  the  amount  of  the  ad- 
yanee  payments ;  whereas  the  evidence  as  to  who  was  in  default 
was  conflicting.  It  was  the  province  of  the  jury  to  find  on  this 
question  and  to  return  a  verdict  for  the  defendant  if  they 
found  that  he  had  made  tender  of  delivery  in  conformity  veith 
the  terms  of  the  contract. 

Nor  IS  plaintiff  in  any  better  position-  because,  after  he  per- 
iemptorily  refused  to  accept  delivery,  def endiant  sold  the  ewes 
at  the  contract  price  to  Hammond.  Defendant  was  not  bound 
[5]  to  hold  them  indefinitely.  The  plaintiff  refused  to  ac- 
cept them  and'  renounced  the  contract.  He  could  not  there* 
after  claim  that  defendant  was  bound  to  keep  them  for  his  bene- 
fit at  the  peril  of  incurring  the  obligation  to  refund  the  advance 
payments.  If  this  were  so,  the  result  would  be  that  plaintiff 
by  his  own  wrong  could  compel  the  defendant  to  retain  the 
property  which  his  necessities  might  require  him  to  sell.  This 
would  be  unreasonable,  and  cannot  be  justified  on  any  principle 
of  law.  (Ketchum  v.  Evertson,  13  Johns.  (N.  Y.)  359,  7  Am. 
Dec.  384 ;  Bayfield  v.  Van  Meier,  supra;  Nets  v.  0  'Brien,  supra; 
McKinney  v.  Harvie,  38  Minn.  18,  8  Am.  St.  Rep.  640,  35  N.  W. 
668.) 

4.  The  correctness  of  several  rulings  made  by  the  court  in 
the  admission  and  exclusion  of  evidence  is  drawn  in  question. 
We  do  not  find  material  error  in  any  of  themt. 
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The  judgment  and  ord'er  are  reversed,  and  the  cause  is  re- 
manded for  a  new  triaL 

Reversed  and  remanded. 
Mr.  Justice  Holloway  concurs. 

Mr.  Justice  Sanner,  being  disqualified,  did  not  hear  the  ar- 
gument and  takes  no  part  in  the  foregoing  decision. 


KALLIO,  Appellant,  v.  NORTHWESTERN  IMPROVE- 
MENT CO.  et  al.,  Respondents. 

(No.  3,24^.) 
(Submitted  April  16,  1»13.    Decided  May  S,  1»13.) 

[132  Pac,  419.] 

Master  avid  Servant — Personal  Injuries — Coal  Mines — Statutes 
— Construction — Safe  Place — Duties  of  Employer  and  Em^ 
ployee — ** Working  Pldce^* — Parties  in  Pari  Delicto — Evi- 
dence — Custom — Inadmissibility. 

Personal  Injuries — Coal  Mines — Safe  Place. 

1.  The  rule  that  th-e  master  must  exercise  ordinary  care  and  dili- 
gence to  provide  his  employees  with  a  reasonably  safe  place  in  which 
to  work,  though  not  applying  where  they  are  creating  the  place  of 
work,  when  it  is  constantly  being  changed  in  character  by  their 
work,  or  when  it  only  becomes  dangerous  by  their  carelessness  or 
negligence,  does  obtain  where  the  place  is  a  completed  one,  such  as 
that  part  of  a  mine  tunnel  lying  behind  the  miner  driving  it,  and  is 
applicable  to  coal  mines  as  well  as  to  any  other  place  of  employment. 

i^me — "Working  Pl-ace" — Coal  Mine  Act — Construction. 

2.  The  "working  place"  which  a  coal  miner  must,  under  section  83 
of  the  Coal  Mine  Act  (Laws  1911^  Chap.  120),  examine  before  com- 
mencing to  work  and  keep  safe,  is  any  place  where  he  may  be  di- 
rected to  work,  and  not  merely  the  face  of  the  entry  or  that  portion 
of  the  walls  or  roof  thereof  which  might  be  shaken  by  blasting. 

Same — Duty  of  Inspection — Upon  Whom. 

3.  Under  the  Coal  Mine  Act  (Laws  1911,  Chap.  120),  it  is  the  duty 
of  both  employer  and  employee  to  look  after  the  safety  of  the  place 
where  mining  is  being  done;  and  the  fact  that  at  a  given  time  one 
of  such  places  may  not  be  the  seat  of  active  operations,  and  there- 
fore subject  to  the  exclusive  inspection  of  the  operator,  does  not  ab- 
solve the  miner  from  the  duty  of  examining  it  when  be  is  about  to 
work  there. 
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Same — Parties  in  Pari  PeZicto— Effect  on  Bight  to  Be  cover. 

4.  Where  neither  defendiant  coal  min«  operator  nor  plaintiff,  one  of 
his  employees,  observed  the  statutory  duty  of  inspection  imposed 
upon  them  by  the  Coal  Mine  Act,  the  parties  were  in  pari  delictOy  and 
plaiintiff  was  therefore  in  no  position  to  recover  damages  for  an 
accident  due  to  such  nonobservance. 

Same — Bule  in  Derogation  of  Act — Evidence — ^Inadmissibility. 

5.  Held,  that  the  provisions  of  Chapter  120,  Laws  of  1^11,  designed 
to  bring  about  a  lessening  of  the  hazards  of  coal  mining,  could  not 
be  nullified  by  any  private  agreement  between  employer  and  em- 
ployee, or  any  rule  or  custom  in  derogation  of  the  duties  imposed  by 
the  Act;  and  therefore  evidence  of  a  rule  that  the  miners  employed 
by  defendant  were  to  examine  and  keep  safe  the  entry  in  which  they 
were  working,  for  a  certain  distance  from  the  face,  the  defendant  to 
do  the  same  beyond  that  point,  was  properly  excluded. 

Appeal  from  District  Court,  Carbon  County;  Sydney  Fox, 
Judge, 

Action  by  Oscar  Kallio  against  the  Northwestern  Improve- 
ment Company  and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Messrs.  Walsh  dt  Nolan,  and  Mr.  Albert  A.  Callow,  for  Ap- 
pellant, submitted  a  brief;  Mr.  C.  B,  Nolan  argued  the  cause 
orally. 

The  common-law  rule  requires  the  master  to  exercise  reason- 
able care  in  providing  for  the  servant  a  reasonably  safe  place, 
and  requires  the  master  to  exercise  reasonable  care  in  the  way 
of  inspection  to  see  that  the  place  is  kept  reasonably  safe. 
(Allen  V.  Bear  Creek  Coal  Co.,  43  Mont.  269,  115  Pac.  673.) 
While  the  servant  in  the  present  instance  assumed  the  risk  of 
dangera  which  were  open  and  obvious,  he  was  not  required,  and 
was  under  no  obligation,  to  make  tests  by  sounding  the  walls 
of  the  entry  to  ascertain  whether  any  portion  of  them,  on  ac- 
count of  air-slacking,  were  loose  and  likely  to  fall.  (Schroder 
V.  Montana  Iron  Works,  38  Mont.  474,  100  Pac.  619 ;  Thurman 
V.  Pittsburg  &  Montana  C.  Co.,  41  Mont.  141,  108  Pac.  588; 
Allen  V.  Bear  Creek  Coal  Co.,  supra.)  If,  however,  in  the  oper- 
ations carried  on  changes  in  the  place  were  effected  as  the  work 
was  done  so  as  to  bring  into  existence  dangers  arising  from  the 
constantly  changing  conditions,  as  to  such  dangers  the  servant 
assfumed  the  risk  as  an  incident  of  his  employment.     (Shaw  v. 
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New  Tear  Gold  Mhies  Co.,  31  Mont.  138,  77  Pac.  515.)  If, 
however,  the  place  was  a  completed  one,  not  aflfected  by  the 
work  carried  on,  then  to  such  a  place  the  duty  of  the  master 
attach^,  and  as  to  such  a  place  the  duty  of  reasonable  care  and 
inspection  applied.  (Kelley  v.  Fourth  of  Jvly  Min.  Co.,  16 
Mont.  484,  41  Pac.  273.) 

We  presume,  however,  that  the  ruling  of  the  court  was  based 
on  the  assumption  that  the  common-law  rules  above  referred  to 
were  abrogated  by  the  statute  which  the  Twelfth  Legislative 
Assembly  passed,  regulating  coal  mining  operations.  In  most 
of  the  states  where  the  cases  have  arisen,  to  which  we  will  make 
reference,  statutes  were  enacted  as  comprehensive  as  ours  and 
practically  along  the  same  lines,  and  the  courts  held  that  the 
rules  of  the  common  law  were  not  abrogated.  (Consolidated 
Coal  Co.  V.  Bokamp,  181  111.  9,  54  N.  E.  567.) 

The  statute  in  question,  in  providing  that  the  miners  should 
see  that  the  working  place  was  reasonably  safe,  did  not  define 
what  the  working  place  was.  Presumably  the  working  place  to 
which  the  statute  referred  was  the  working  place  respecting 
which  the  rules  of  the  common  law  required  the  servant  should 
take  care  of. 

The  supreme  court  of  Oklahoma  in  the  case  of  Welty  v. 
United  States,  14  Okl.  7,  76  Pac.  121,  quoted  with  approval  from 
the  case  of  Axhelm  v.  United  States,  9  Okl.  321,  60  Pac.  98,  as 
follows:  **It  is  an  elementary  rule,  in  construing  a  statute  con- 
taining words  which  have  a  fixed  meaning  at  common  law,  and 
the  statute  nowhere  defines  such  words,  that  they  will  be  given 
the  same  meaning  they  have  at  the  common  law,  and,  so  far  as 
we  have  been  able  to  find,  there  are  no  exceptions  to  this  rule." 
In  the  case  of  Stag  Canyon  Fuel  Co.  v.  Rose  (Tex.  Civ.  App.), 
145  S.  W.  677,  as  in  the  case  at  bar,  the  workman  was  required 
to  examine  his  working  place.  Nevertheless  the  court  held  that 
the  rule  of  the  common  law  as  to  the  doctrine  of  the  safe  place 
applied.  As  sustaining  this  contention  reference  may  be  had 
to  the  following  cases:  Consolidated  Coal  Co.  of  St.  Louis  v. 
Scheiher,  167  111.  539,  47  N.  E.  1052;  Big  EUl  Coal  Co.  v. 
Abney,  125  Ky.  355,  101  S.  W.  394;  Sloss-Sheffield  Steel  dk  Iron 


47  IVIout.]     Ealuo  v.  Nobthwestebn  Improvement  Co.      317 

Co.  V.  Chreen,  159  Ala.  178,  49  South.  301;  McKenzie  v.  iVoHfc 
Coast  Colliery  Co,,  55  Wash.  495,  28  L.  R.  A.  (n.  s.)  1244;  Hem^ 
mingson  v.  Carbon  HiU  Coal  Co.,  62  Wash.  28,  112  Pac.  1111 ; 
Central  Coal  &  Coke  Co.  v.  Williams,  173  Fed.  337,  97  C.  C.  A. 
597 ;  Tennessee  Coal,  Iron  &  R.  Co.  v.  Garrett,  140  Ala.  563,  37 
South.  355. 

But  assuming  that  the  statute  in  question  is  the  sole  and  only 
standard  to  which  reference  must  be  had  to  measure  and  fix  re- 
sponsibility, there  is  nothing  in  the  law  which  would  render 
illegal  a  practice,  either  the  result  of  custom  or  express  agree- 
ment, by  which  the  master  would  undertake  to  see  that  a  certain 
portion  of  the  entry  should  be  inspected  by  him  and  another 
portion  inspected  by  the  servant.  {Edwards  v.  Lam,  132  Ey. 
32,  119  S.  W.  175,  131  S.  W.  795.) 

Messrs.  Chmn,  Rasch  <fe  Hall,  Mr.  W.  M.  Johnston  and  Mr.  A. 
C.  Spencer,  for  Kespondents,  submitted  a  brief;  Mr.  E.  M.  Hall 
argued  the  cause  orally. 

Appellant  contends  that  the  well-settled  rules  of  common  law, 
requiring  the  master  to  provide  a  safe  place  to  work,  have  not 
been  changed  or  modified  by  this  statute;  also,  that  the  term 
^'working-place"  has  a  well-defined  meaning  at  common  law, 
and  that  the  term  as  used  in  the  statute  means  the  same  thing. 
In  support  of  this  latter  contention  he  cites  the  cases  of  Welty 
v.  United  States,  14  Okl.  7,  76  Pac.  125,  and  Axhelm  v.  United 
States,  9  Okl.  321,  60  Pac.  98.  The  first  of  these  cases  holds  that 
where  a  statute  uses  the  word  ''murder"  without  defining  it,  the 
common-law  definition  of  murder  is  intended.  The  latter  case 
makes  the  same  holding  on  the  words  "robbed"  and  "robbery." 

We  submit  that  the  words  "working  place"  have  no  definite 
meaning  at  common  law,  such  as  have  the  above  terms.  The 
"working  place"  depends  upon  the  particular  facts  in  each  case. 
However,  the  statute  in  question  removes  any  doubt  that  might 
otherwise  exist  as  to  the  place  of  loading  the  car  being  a  part 
of  the  miner's  working  place,  as  it  expressly  mentions  the  place 
of  loading  as  a  part  of  the  place  he  must  examine  upon  entering 
the  mine. 
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The  authorities  cited  by  appellant  in  support  of  his  conten- 
tion that  the  statute  in  question  here  has  not  in  any  way  abro- 
gated the  common-law  rule  as  to  a  safe  place  to  work  do  not 
construe  statutes  at  all  similar  to  ours.  In  the  case  of  Stag  CaiP- 
yon  Fuel  Co,  v.  Rose  (Tex.  Civ.  App.),  145  S.  W.  677,  it  was 
a  rule  of  the  employer,  and  not  a  statute,  that  required  the  em- 
ployee to  inspect  his  working  place,  and  which  was  held  not  to 
abrogate  the  master's  common-law  duty.  It  was  also  the  force 
and  effect  of  a  rule  of  the  master,  and  not  of  a  statute,  that  was 
considered  in  Consolidated  Coal  Co,  of  8t.  Louis  v.  Scheiher,  167 
111.  539,  47  N.  E.  1052.  As  to  the  other  cases  cited  by  appellant 
on  that  question,  we  respectfully  submit  that  they  are  not  in 
point  or  at  all  applicable  to  the  law  and  facts  involved  in  this 
case. 

Manifestly,  it  was  the  intention  of  the  legislature  to  modify 
the  common-law  rules  as  to  working  places  and  the  inspection 
thereof,  so  far  as  coal  mines  are  concerned,  by  the  enactment 
of  such  law.  It  is  therefore  the  law  and:  public  policy  of  this 
state  that  the  employees  in  coal  mines  must  themselves  perform 
certain  duties  intended  for  their  better  protection  and  safety, 
which  at  common  law  were  required  only  of  the  master.  This 
law  has  not  entirely  abrogated  the  master's  duties  along  these 
lines,  but  has  simply  made  it  the  duty  of  the  employee  as  well 
as  of  the  master.  It  is  just  as  important  to  the  welfare  of  the 
state,  and  to  the  many  miners  therein  as  a  whole,  that  the  em- 
ployee strictly  perform  this  mandatory  duty  imposed  upon  him 
by  statute,  as  that  the  master  perform  his  duties  in  this  regard. 
Plaintiff  did  not  perform  the  statutory  duty  imposed  upon  him. 
His  negligence  or  failure  to  perform  his  duty  as  required  by 
statute  was  a  violation  thereof  and  was  the  proximate  cause  of 
the  injury,  regardless  of  what  the  defendant  did  or  omitted  to 
do,  and,  under  well-established  principles,  precludes  plaintiff 
from  recovering.  (White  on  Personal  Injuries  in  Mines,  sec. 
354 ;  Thompson  on  Negligence,  sec.  204 ;  Young  v.  Chicago,  Mil- 
waukee &  St.  Paul  By,  Co,,  100  Iowa,  3&7,  69  N.  W.  682.) 

Can  a  mandatory  statute  be  set  aside  or  evaded  by  a  custom 
or  rule  between  individuals?    Appellant  seeks  to  relieve  him- 
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self  from  the  performance  of  his  duty,  imposed  upon  him  by 
statute,  of  examining  his  working  place  upon  entering  the  same, 
by  offering  evidence  to  show  the  existence  of  a  custom  whereby 
the  mine  operator  agreed  or  assumed  to  perform  a  certain  part 
of  such  duties  and  thereby  dispense  with  the  double  inspection 
of  the  miners'  working  place  provided'  for  by  statute.  The 
only  case  cited  in  support  of  this  contention  is  Edwards'  Admr. 
V.  Lam,  132  Ky.  32,  119  S.  W.  175,  131  S.  W.  795.  This  case 
is  clearly  distinguishable.  There  was  an  agreement  betwe^^n  the 
master  and  employees  whereby  the  latter  were  to  employ  a  man 
to  "shoot  the  mines."  There  is  nothing  to  show  that  any  stat- 
ute made  it  the  duty  of  either  the  master  or  the  employees  to 
do  such  work.  Therefore,  such  an  agreement  did  not  relieve 
any  person  of  a  duty  imposed  by  statute  or  violate  any  statute. 

Appellant  admits  that  upon  entering  the  place  where,  in  the 
performance  of  his  duty,  he  was  required  to  work  in  loading  the 
car,  he  did  not  examine  the  place  of  work;  also  admits  that  if 
he  had  performed  the  duty  thus  imposed  upon  him  by  the  stat- 
ute, that  he  would  have  found  the  loose  chunk  of  coal  that  in- 
jured him.  As  he  could  not  relieve  himself  of  this  duty,  either 
by  contract  or  custom,  as  is  shown  by  the  authorities  below,  it 
follows  that  evidence  of  such  custom  was  properly  excluded,  and 
that,  as  a  matter  of  law,  he  is  not  entitled  to  recover,  and  the 
judgment  of  the  lower  court  should  be  affirmed.  (Yoking  v. 
Chicago,  Milwaukee  <fe  St.  Pavl  Ry.  Co,,  supra;  Voshefskey  v. 
Hillside  Coal  &  Iron  Co,,  21  App.  Div.  168,  47  N.  Y.  Supp.  386 ; 
Little  V.  Southern  R.  R,,  120  Ga.  347,  102  Am.  St.  Rep.  104,  66 
L.  R.  A.  509,  47  S.  E.  953 ;  Missouri  K.  <&  T.  Ry,  Co,  v.  Roberts 
(Tex.  Civ.  App.),  46  S.  W.  270;  Smith  v.  Milwaukee  Builders 
&  Traders'  Exchange,  91  Wis.  360,  51  Am.  St.  Rep.  912,  30  L. 
R.  A.  504,  64  N.  W.  1041 ;  Chicago  &  E.  R.  Co.  v.  Lawrence,  169 
Ind.  319,  79  N.  E.  363,  82  N.  E.  768.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

On  July  12,  1911,  the  appellant  was  employed  by  respondent 
company  as  a  coal  miner  in  what  is  known  as  **west  5  entry, 
No.  2  vein,  east  side  mine,"  at  Red  Lodge.    While  loading  coal 
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into  a  car  in.  the  course  of  his  employment,  a  large  piece  of  coal, 
which  had  without  his  knowledge  becomse  loose  in  the  roof  or 
walls  of  the  entry,  fell  upon  and  seriously  injured  him;  hence 
this  action.  He  grounds  his  right  to  recover  upon  the  allega- 
tions that  an  inspection  and  sounding  of  the  roof  and  walls 
would  have  disclosed  the  presence  of  the  loose  coal ;  that  it  was 
the  duty  of  respondents  to  inspect  the  roof  and  walls  of  the 
entry,  and  if  any  loose  roc^  or  coal  existed  to  remove  the  same, 
and  to  timber  such  places  along  said  entry  where  such  timbering 
was  necessary  to  prevent  rock  or  coal  from  falling,  and  that  such 
duty  the  respondents  negligently  failed  to  observe.  In  the  an- 
swer it  is  alleged  that  the  coal  which  the  appellant  was  loading 
at  the  time  he  was  injured  was  coal  that  E(hortly  before  had  been 
blasted  and  broken  from  the  face  of  the  entry  in  the  usual  and 
customary  manner;  that  he  was  loading  the  coal  from  the  place 
where  it  had  fallen  and  had  been  deposited  by  the  force  of  the 
blast ;  and  that,  under  the  terms  and  conditions  of  his  employ- 
ment as  a  coal  miner,  it  was  his  duty,  and  he  was  required,  to 
look  after  and  safeguard  his  own  working  place  and  see  that  it 
was  in  a  reasonably  safe  condition ;  that  he  was  required  to  pro* 
vide  for  his  own  safety  against  the  danger  and  risk  from  the 
falling  of  the  roof  and  walls  of  the  entry  at  his  working  place ; 
that  he  failed  to  take  precautions  for  his  own  safety  and  care- 
lessly failed  to  examine  the  walls  and  roof  to  ascertain  whether 
the  same  were  safe  and  free  from  loose  rock  and  coal  liable  to 
fall;  and  that  the  injuries  received  were  due  to  his  own  fault. 
In  the  reply  it  was  admitted  that  the  coal  the  appellant  was 
loading  at  the  time  he  was  injured  had  shortly  before  been 
blasted  in  the  usual  and  customary  manner,  and  that  he  was 
loading  this  coal  from  the  place  where  it  had  been  deposited  by 
the  force  of  the  blast.  He  denied  that  it  was  his  duty  to  look 
after  the  safety  of  the  place  where  he  was  injured,  or  that  his 
injuries  were  due  to  his  own  fault. 

Upon  the  trial  it  was  either  admitted  or  established  that  the 
accident  occurred  at  a  point  seventy  or  seventy-five  feet  from 
the  face  of  the  entry,  at  a  place  where  and  at  a  time  when 
appellant  and  his  associate  were  loading  the  coal  blasted  out  by 
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the  preceding  shift;  that  they  had  just  come  on  shift,  and  this 
work  wa«  part  of  their  duty  as  miners;  that  they  had  inspected 
the  entry  for  a  distance  of  fifty  feet  from  the  face  but  no  fur- 
ther; that  the  appellant  could  not  tell  without  an  inspection  by 
sounding  that  the  piece  of  coal  which  fell  upon  him  was  loose 
and  likely  to  fall,  but  its  presence  and  character  would  have 
been  revealed  through  an  inspection  by  sounding  so  that  it  could 
be  picked  down;  no  such  sounding  was  done  by  either  appel- 
lant or  respondents;  that  blasting  affects  the  roof  and  walls  of 
the  entry  for  not  to  exceed  ten  feet  from  the  face,  but  loosening 
of  the  walls  and  roof  is  accomplished  by  the  action  of  air  to 
which  this  portion  of  the  entry  in  question  had  been  exposed  for 
nearly  a  month;  that  as  the  result  of  the  accident  appellant 
sustained  serious  injuries.  Appellant  also  sought  to  show  the 
existence  of  an  agreement,  rule  or  custom  by  which  the  miners 
were  to  examine  and  keep  safe  the  entry  for  a  distance  of  fifty 
feet  from  the  face,  and  the  company  to  do  likewise  beyond  that 
point;  but  this  the  trial  court  would  not  permit,  being  of  the 
opinion  that  by  Chapter  120,  Twelfth  Session  Laws,  called  the 
"Coal  Mining  Code,''  the  duty  is  imposed  upon  the  miner  to  ex- 
amine and  keep  safe  his  own  working  place;  that  his  ''working 
place,"  within  the  meaning  of  section  83  of  that  Act,  is  wherever 
as  miner  he  is  required'  to  mine  or  load ;  and  that  the  existence 
of  any  rule,  custom  or  agreemeirt  in  derogation  of  this  duty  is 
immaterial.  In  further  exnr^ion  of  these  views,  the  plaintiff 
was  nonsuited,  and  erropro  assigned!  accordingly. 

1.  At  the  commonjkw  the  rule  undoubtedly  is  that  it  is  in- 
cumbent upon  th^imaster  to  exercise  ordinary  care  and  diligence 
to  provide  his  eii^loyee  with  a  reasonably  safe  place  in  which  to 
work;  and  t^c  employee  is  justified  in  assuming  this  duty  to 
have  been  performed,  so  that,  though  bound  to  observe  and 
[1]  protect  himself  against  such  dangers  as  are  open  and  obvi- 
ous to  hif*  senses,  he  is  not  required  to  stop,  examine,  and  ex- 
periment for  himself  to  see  if  the  place  assigned  to  him  is  a  safe 
one.  (Jillen  v.  Bear  Creek  Coal  Co,,  43  Mont.  269,  115  Pac. 
673;  Schroder  v.  Montana  Iron  Works,  38  Mont.  474,  100  Pac. 
619.)    'vThis  rule  does  not  obtain  **when  the  plaintiff  and  his 
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fellow-«ervants  are  creating  the  place  of  work;  when  it  is  con- 
stantly being  changed  in  character  by  the  labor  of  the  men 
working  upon  it;  when  it  only  becomes  dangerous  by  the  care- 
lessness or  negligence  of  the  workmen''  {Shaw  v.  New  Year  O. 
Min,  Co,,  31  Mont.  138,  77  Pac.  515 ;  Thurman  v.  Pittsburg  dk 
Mont.  Co,,  41  Mont.  141,  108  Pac.  588) ;  but  it  does  obtain  where 
the  place  is  a  completed  one,  as,  for  instance,  that  part  of  a  min« 
tunnel  which  is  behind  the  miner  engaged  in  driving  it  (KeUey 
V.  Fotirth  of  July  Min.  Co.,  16  Mont.  484,  41  Pac.  273).  The 
argument  is  that,  since  these  rules  apply  as  well  to  a  coal  mine 
as  to  any  other  place  of  employment  (Allen  v.  Bear  Creek  Coal 
Co,,  supra;  Tennessee  Coal  etc,  Co,  v.  Oarrett,  140  Ala.  563,  37 
South.  355;  Central  Coal  &  Coke  Co,  v.  y^iUiams,  173  Fed.  337, 
97  C.  C.  A.  597;  McKenzie  v.  North  Coast  CoUiery  Co,,  55  Wash. 
495,  28  L.  R.  A.  (n.  s.)  12i4, 104  Pac.  801),  land  since  under  them 
the  appellant  could  have  recovered,  he  should  still  be  allowed  to 
recover  because  the  Coal  Mining  Act,  by  failing  to  define  what 
the  ** working  place"  is  which  the  miner  must  examine  and 
keep  safe,  must  be  presumed!  to  mean  the  working  place  as 
und-erstood  at  common  law. 

We  do  not  know  of  any  precedent  or  principle  by  which  the 
[2]  working  place  of  a  coal  miner,  which  at  common  law  he 
must  keep  safe,  is  precisely  defined ;  but  if  the  working  place  as 
understood  at  common  law  is  merely  the  face  of  the  entry  or 
that  portion  of  the  entry  the  walls  or  roof  of  which  might  be 
affected  by  blasting,  then  we  think  a  specific  modification  in  that 
regard  is  indicated  by  section  83  of  the  Coal  Mining  Act  (Laws 
1911,  Chap.  120),  as  follows:  **Each  miner  shall  examine  his 
working  place  upon  entering  the  same  and  shall  not  commence 
to  mine  or  load  until  it  is  made  safe.  He  shall  be  very  careful 
to  keep  his  working  place  in  safe  condition  at  all  times.  Should 
he  at  any  time  find  his  place  becoming  dangerous  from  any  cause 
or  condition,  to  such  an  extent  that  he  is  unable  to  take  care  of 
the  same  personally,  he  shall  at  once  cease  work  and  notify  the 
mine  foreman.  •  •  •  "  In  passing,  we  may  add  that  by 
section  103  of  the  same  Act  penalties  are  provided  for  its  viola- 
tion, including  violations  by  miners   of  section  83.     The  plain 
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meaning  of  bection  83,  as  it  seems  to  us,  is  that  before  he  goes 
to  work  the  miner  must  examine  the  place  where  his  work  is  to 
be  done ;  if  he  is  about  to  mine,  he  must  examine  the  place  where 
his  mining  is  to  occur;  if  he  is  about  to  load,  he  must  examine 
that  part  of  the  workings  throughout  which  the  duty  of  loading 
is  to  be  performed.  While  he  is  at  work  he  must  keep  safe  the 
place  where  he  is  working,  and  whenever  he  finds  it  unsafe, 
whether  as  the  result  of  his  operations  or  otherwise,  he  must 
make  it  safe,  or,  if  he  cannot  do  that,  he  must  quit  the  work  and 
report.  It  is  thus  apparent  that  the  "working  place"  which 
the  miner  must  under  the  statute  examine  and  keep  safe  is  a 
varying  area,  and  that  the  duty  imposed  is  a  positive  one.  The 
suggestion  is  made  that  this  cannot  be  so,  because  the  Act  by  its 
section  70  requires  the  master  to  see  that  **all  loose  coal,  slate 
and  rock  overhead  in  rib  in  traveling  ways,  where  miners  have 
to  travel  to  or  from  their  work,"  are  taken  d"own  or  carefully 
secured,  and  by  its  section  73  requires  the  foreman  or  his  assist- 
ant to  visit  and  examine  every  working  place  at  least  each  alter- 
nate day  and  see  to  the  security  of  the  same.  The  conclusion 
does  not  follow;  rather  the  clear  intent  of  the  statute  is  that 
[3]  such  places  as  are  the  seat  of  active  operations  shall,  be 
looked  after  by  both  master  and  servant,  and  the  mere  fact  that 
at  a  given  time  one  of  such  places  may  not  be  the  seat  of  active 
operations,  and  may  therefore  at  such  time  be  subject  to  the 
exclusive  inspection  of  the  master,  does  not  absolve  the  em- 
ployee from  the  duty  of  examination  when  that  place  is,  or  is 
about  to  become,  the  scene  of  his  labors.  As  to  the  place  at 
which  the  appellant  was  injured,  the  respondents  should  have 
seen  to  its  safety ;  but  it  was  also  the  duty  of  the  appellant  to 
refrain  from  loading  until  he  had  examined  it  and  had  made 
it  safe.  Neither  party  having  observed  the  statutory  duty,  and 
[4]  the  accident  being  due  to  this  nonobservance,  the  parties 
were  in  pari  delicto,  and  the  case  is  squarely  within  the  reason- 
ing of  Melville  v.  Butte-Balaklava  C.  Co.,  47  Mont.  1,  130  Pac. 
441,  in  which,  under  analogous  circumstances,  the  right  to  re- 
cover was  denied.     (See,  also,  White  on  Personal  Injuries  in 
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Mines,  sec.  354;  Thompson  on  Negligence,  sec.  204;  Toung  v. 
Chicago,  M.  dk  St.  P.  Ry.  Co.,  100  Iowa,  357,  69  N.  W.  682.) 

2.  No  difficulty  is  met  in  the  ascertainment  of  the  intent  with 
whioh  the  Act  was  passed — ^the  evil  sought  to  be  remedied,  the 
[5]  good  to  be  attained.  Every  section  speaks  the  legislative 
realization  of  the  hazards  of  coal  mining — hazards  which  may 
involve  not  only  the  loss  of  valuable  lives,  but  other  conse- 
quences of  grave  import  to  society,  and  which,  in  the  interest  of 
the  employee,  the  employer,  and  the  public,  it  is  imperative  to 
reduce.  Can  such  an  Act,  can  provisions  therein  imposing 
duties  designed  to  accomplish  such  a  purpose,  be  nullified  by 
private  agreement,  private  rule,  or  private  custom?  The  answer 
is  given  in  Edvjards'  Admr.  v.  Lam,  132  Ky.  32,  119  S.  W.  175, 
the  very  case  relied  on  by  appellant  to  support  his  conten- 
tion. In  that  case  the  effect  of  an  agreement  between  the 
employer  and  employees,  which  was  not  in  derogation  of  the 
statute,  was  involved,  and  touching  it  the  court  said:  **The  duty 
of  the  mine  owner,  independent  of  statutory  regulation  and  that 
primary  duty  to  furnish  a  reasonably  safe  place  in  which  to 
work,  may  vary  according  to  the  contract  between  him  and  his 
laborers.  •  •  •  If  the  employer  and  laborers  all  agree  that 
tie  latter  are  to  be  of  the  same  or  a  common  grade,  and  shall 
have  control  themselves  of  certain  features  in  the  work,  designed 
for  their  better  protection,  we  are  unable  to  see  wherein  the  ar- 
rangement is  illegal,  so  long  as  the  public  policy  and  the  statutes 
are  not  violated."  But  that  the  plain  provisions  and  clear  pur- 
pose of  a  statute  may  not  be  set  at  naught  by  agreement,  rule, 
or  custom  is  too  well  settled  for  discussion.  {Chicago  &  E.  R. 
Co.  V.  Lawrence,  169  Ind.  319,  79  N.  E.  363,  82  N.  E.  768; 
Voshefskey  v.  Hillside  C.  &  I.  Co.,  21  App.  Div.  168,  47  N.  Y. 
Supp.  386 ;  Young  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  supra;  Smith 
V.  Milwaukee  B.  &  T.  Exchange,  91  Wis.  360,  51  Am.  St.  Rep. 
912,  30  L.  R.  A.  504,  64  N.  W.  1041;  Utile  v.  Southern  Ry.  Co., 
120  Ga.  347,  102  Am.  St.  Rep.  104,  66  L.  R.  A.  509,  47  S.  E. 
953;  Missouri,  K.  c&  T.  R.  Co.  v.  Roberts  (Tex.  Civ.  App.),  46 
S.  W.  270.) 
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The  district  court  was  clearly  correct  in  both  the  positions 
taken,  and  the  order  of  nonsuit  necessarily  followed.  The  judg- 
ment appealed  from  is  therefore  afi&rmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Holloway 
concur. 


In  be  WILLIAMS'  ESTATE.    DAVIS,  Admr.,  et  al.,  Appel- 
lants, V.  MELZNER,  Admb.,  Respondent. 

(No.  3,200.) 
(Submitted  April  15,  1913.    Decided  May  5,  1913.) 

[132  Pac.  421.] 

Executors  and  Adrmnistrators — Final  Accounts — Settlement — 
Claims  Against  Estate  Unpaid — Advaivces — Payment  Proper, 
When. 

Executors   and   Administrators — IHnal   Accounts — Not   to   be   Approved 
Until  When. 

1.  Where  an  executor  or  administrator  has  property  in  his  hands 
available  for  the  payment  of  claims  outstanding  against  the  estate 
under  his  control,  his  final  account  cannot  be  settled  or  approved 
until  he  has  made  an  affirmative  showing  that  they  have  been  paid, 
or  that  he  has  exhausted  the  property  available  for  such  purpose. 

Same — Settlement  of  Accounts — Conclusiveness. 

2.  Orders  settling  the  accounts  of  an  administratrix,  in  which  claims 
for  money  advanced  by  her  for  the  benefit  of  the  estate  had  been 
allowed,  were  conclusive  on  the  estate  and  all  persons  interested 
therein  not  laboring  under  any  legal  disability,  in  the  absence  of  an 
affirmative  showing  on  the  face  of  the  claims  that  they  were  illegal. 

Same — Advances  to  Estate — Payment. 

3.  While  an  executor  or  administrator  has  no  power,  by  making  ad- 
vances to  the  estate,  to  make  it  his  debtor  regardless  of  the  character 
or  quality  of  his  claim,  such  advances,  made  suitably  and  in  good 
faith  for  its  benefit,  may  be  allowed  and  recovered  as  claims  against 
the  estate. 

Same — Settlement  of  Final  Accounts — Debts  Remaining  Unpaid — Case  at 
Bar. 

4.  Held,  that  an  order  made  by  the  district  court  settling  and  ap- 
proving the  final  account  of  an  administrator  was  error,  where  it 
appeared  that  claims  against  the  estate  for  advancements  made  for 


326  In  re  Willums'  Estate.  [Mar.  T.  13 

its  benefit,  though  theretofore  properly  allowed,  remained  unpaid,  and 
there  was  no  showing  that  all  property  available  for  their  payment 
had  been  exhausted. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McCleman,  Jvdge. 

Application  by  A.  B.  Melzner,  administrator  de  bonis  non  of 
Henry  Williams,  for  the  settlement  of  his  final  account,  to  which 
Andrew  J.  Davis  and  others  filed  objections.  From  an  order 
allowing  the  account,  objectors  appeal.    Reversed  and  remanded. 

Mr,  George  F.  Shelton,  and  Mr.  E,  N.  Harwood,  for  Appel- 
lants, submitted  a  brief;  Mr,  Fred.  J.  Furman,  of  counsel,  ar- 
gued the  cause  orally. 

The  court  had  jurisdiction  of  the  estate  of  Henry  Williams, 
deceased ;  and  the  claim  under  consideration  arose  in  the  course 
of  the  administration  of  that  estate  by  reason  of  the  fact  that 
a  former  administratrix  thereof  advanced  and  paid  out  of  her 
own  individual  money  claims  and  expenses  allowed  against  that 
estate  by  decrees  of  the  court,  and  died  before  those  advance- 
ments had  been  reimbursed.  It  is  not  a  claim  against  the  estate 
of  the  character  of  a  debt  owing  by  the  decedent  when  he  died, 
but  a  demand  upon  the  property  of  the  estate  that  has  been 
passed  upon  by  both  the  administratrix  and  the  court,  .and 
established  by  the  court's  decrees.  The  administrator  de  bonis 
non  could  not,  under  any  circumstances,  ask  for  the  settlement 
of  a  final  account  until  this  indebtedness  had  been  paid.  The 
contest  and  objections  of  Andrew  J.  Davis  should  have  been 
allowed,  the  prayer  of  his  petition  should  have  been  granted; 
and  the  failure  of  the  court  so  to  do  was  manifest  error.  (See 
Dodson  V.  Nevitt,  5  Mont.  518,  6  Pac.  358 ;  In  re  Moore,  96  Cal. 
522,  31  Pac.  584;  Estate  of  Carpenter,  146  Cal.  661,  80  Pac. 
1072;  Munroe  v.  Holmes,  9  Allen  (Mass.),  244;  J^unroe  v. 
Holmes,  13  Allen  (Mass.),  109;  Foster  v.  Bailey,  157  Mass.  160, 
31  N.  E.  771 ;  Maupin  v.  Boyd,  5  Mo.  106 ;  Pettingill  v.  Pettin- 
gill,  60  Me.  411 ;  Trimble  v.  James,  40  Ark.  393 ;  lAddel  v.  Mo 
Vickar,  11  N.  J.  L.  44,  19  Am.  Dec.  369.)* 
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Mr,  Peter  Breen,  for  Eespondent,  submitted  a  brief  and  ar- 
gued the  cause  orally. 

Besx>ondent  can  find  no  authority  for  the  administratrix  to 
make  vast  expenditures  of  her  own  money  for  the  alleged  benefit 
of  the  estate,  and  then  later  come  into  court  with  a  claim  against 
the  said  estate  for  practically  two-thirds  of  its  value  because  of 
said  alleged  advancements.  The  Code  is  silent  as  far  as  ad- 
vances are  concerned.  We  have  examined  the  authorities  cited 
by  appellant,  and  respectfully  suggest  that  they  refer  to  a  dif- 
ferent state  of  facts  than  those  complained  of,  and  cite  the  fol- 
lowing cases  in  support  of  our  contention  that  the  adminis- 
tratrix may  not  recover  the  advancements  made  by  her :  Church 
on  New  Probate  Law  and  Practice,  1089;  First  National  Bank 
V.  Collins,  17  Mont.  433,  52  Am.  St.  Rep.  695,  43  Pac.  499 ;  In 
re  Knight's  Estate,  12  Cal.  200,  73  Am.  Dec.  531;  Tompkins  v. 
Weeks,  26  Cal.  50 ;  ElizoLde  v.  Murphy,  4  Cal.  App.  114,  87  Pac. 
245 ;  Smith  v.  Ooethe,  147  Cal.  725,  82  Pac.  384 ;  In  re  Rose's  Es- 
tate, 80  Cal.  166,  22  Pac.  86 ;  WilUs  v.  Willis,  %  Ala.  330 ;  Lyon 
V.  Lyon,  43  N.  C.  201. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  February  13,  1912,  A.  B.  Melzner,  administrator  de  bonis 
non  of  the  estate  of  Henry  Williams,  deceased,  presented  to  the 
district  court  of  Silver  Bow  county  his  final  account  of  his  ad- 
ministration of  said  estate  and  prayed  for  its  settlement  and 
allowance.  Due  notice  of  the  time  and  place  for  hearing  such 
report  was  given,  and  within  the  time  allowed  A.  J.  Davis,  as 
special  administrator  of  the  estate  of  Rachel  E.  Williams,  de- 
ceased, and  in  his  own  right  as  the  residuary  legatee  under  the 
last  will  and  testament  of  Rachel  E.  Williams,  presented  objec- 
tions in  writing  to  the  allowance  of  such  account  upon  the 
ground  that  certain  alleged  claims  against  the  estate  of  Henry 
Williams,  deceased,  had  not  been  paid.  In  the  written  objec- 
tions it  is  set  forth  that  from  August  12,  1902,  to  March  3,  1907, 
fiachel  E.  Williams  was  the  duly  appointed,  qualified,  and  act- 
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ing  administratrix  of  the  estate  of  Henry  Williams,  deceased; 
that  during  such  period  of  time  she  made  advances  from  her 
own  private  funds  for  the  use  and  benefit  of  the  estate  of  Henry 
Williams,  deceased ;  that  she  made  reports  of  her  administration, 
including  accounts  of  the  funds  so  advanced  by  her,  to  the  dis- 
trict court  having  jurisdiction  of  the  administration  of  said 
estate ;  that  after  due  notice  her  several  reports  were  approved, 
allowed  and  settled,  and  the  court  thereby  adjudged  that  the 
estate  of  Henry  Williams,  deceased,  was  indebted  to  the  said 
Rachel  E.  Williams  in  sums  aggregating  $34,000  in  round  num- 
bers ;  that  no  part  of  these  sums  has  ever  been  paid ;  and  that 
on  the  3d  day  of  March,  1907,  Rachel  E.  Williams  died  intes- 
tate, without  having  concluded  the  administration  of  the  estate 
of  Henry  Williams,  deceased.  It  is  alleged  that  under  the  terms 
of  her  will  A.  J.  Davis  became  residuary  legatee;  that,  because 
of  delay  in  the  probate  of  her  will,  Davis  was  appointed  special 
administrator  of  her  estate.  It  is  further  alleged  that  the  ad- 
ministrator de  horns  non  in  his  final  account  has  failed  to  report 
to  the  court  the  amount  and  character  of  the  real  or  personal 
property  in  his  possession,  and  has  failed  to  report  what,  if  any, 
funds  he  has  available  to  pay  the  indebtedness  against  the  estate 
of  Henry  Williams,  deceased.  The  prayer  is  that  the  final  re- 
port be  not  allowed;  that  the  administrator  de  bonis  non  be 
required  to  set  forth  and  exhibit  the  amount  and  character  of 
the  property  in  his  possession  as  such  administrator,  including 
money  belonging  to  the  estate  of  Henry  Williams,  deceased;  and 
that  if  sufficient  funds  are  not  immediately  available  to  pay  the 
claims  alleged  to  be  due  to  the  estate  of  Rachel  E.  Williams, 
deceased,  then  that  an  order  be  made  for  the  sale  of  sufficient 
personal  property  to  satisfy  such  claims,  and  if  the  personal 
property  be  insufficient,  that  an  order  for  the  sale  of  suf- 
ficient of  the  real  estate  to  satisfy  the  claims  be  made.  On  the 
day  appointed  for  hearing  the  final  account,  the  court  heard 
evidence  touching  the  ordinary  receipts  and  disbursements  of  the 
estate,  the  compensation  theretofore  received  by  the  administra- 
tor de  bonis  non,  and  the  balance  due  to  him,  the  employment  of 
counsel,  and  the  value  of  the  services  rendered,  and  thereupon 
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made  and  entered  an  order  solemnly  reciting  that,  **no  excep- 
tions or  objections  in  writing  to  said  account  having  been  made 
or  filed,  •  •  •  it  is  ordered  and  decreed  that  the  said 
account  be,  and  the  same  hereby  is,  in  all  respects  as  the  same 
was  rendered  and  presented  for  settlement,  approved,  allowed, 
and  settled."    From  that  order  Davis  appealed. 

We  are  not  informed  as  to  the  theory  upon  which  the  trial 
Court  proceeded  in  ignoring  the  written  objections  made  by  A. 
J.  Davis  to  the  final  account  of  the  administrator  de  bonis  non. 
We  are  not  prepared  to  say  that  the  objections  are  sufficient  to 
entitle  them  to  serious  consideration.  While  it  is  set  forth  that 
the  several  claims  made  by  Rachel  E.  Williams  against  the  estate 
of  Henry  Williams,  deceased,  were  allowed,  it  is  not  anywhere 
alleged  that  the  orders  allowing  them  have  not  been  vacated  or 
set  aside,  or  that  appeals  have  not  been  taken  therefrom.  It  is 
alleged  that  there  is  certain  real  estate  in  the  possession  of  the 
administrator  de  bonis  non  belonging  to  the  estate  of  Henry 
Williams,  deceased;  there  is  not,  however,  any  allegation  that  the 
administrator  has  any  personal  property  available  for  the  pay- 
ment of  estate  debts.  While  it  is  further  alleged  that  no  part  of 
the  several  claims  allowed  to  Rachel  E.  Williams  has  ever  been 
paid,  there  was  not  any  offer  of  proof  in  support  of  this  allega- 
tion. But,  independently  of  the  objections  made,  the  order  of 
the  trial  court  is  indefensible. 

It  is  very  clear  from  sections  7661  and  7662,  Revised  Codes, 
that  a  final  account  of  an  administrator  or  executor  cannot  be 
settled  or  approved  so  long  as  there  are  outstanding  claims 
[1]  against  the  est^ite  which  have  not  been  paid,  if  there  is  any 
property  in  the  hands  of  the  executor  or  administrator  available 
for  the  payment  of  such  claims,  in  whole  or  in  part. 

And  it  is  equally  apparent  that  it  was  the  intention  of  the 
legislature  that,  before  a  final  account  be  approved,  the  executor 
OP  administrator  must  show  affirmatively  that  he  has  paid  all 
outstanding  claims  against  the  estate  or  that  he  has  exhausted 
the  property  available  for  such  purpose,  and  in  the  absence  of 
such  showing  his  final  account  cannot  be  approved. 
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Assuming  tbat  there  is  sufficient  in  this  record  to  show  out- 
standing claims  in  favor  of  the  estate  of  Rachel  E.  Williams, 
deceased,  and  that  such  claims  have  been  settled  and  al- 
lowed in  the  reports  which  she  made  to  the  district  court  as 
[2]  administratrix,  in  the  absence  of  any  afirmative  showing 
upon  the  face  of  such  claims  that  they  are  illegal,  the  orders 
settling  those  accounts  became  conclusive  upon  the  estate  and 
upon  all  persons  interested  in  the  estate,  not  laboring  under  aJly 
legal  disability.  (Sec.  7649,  Rev.  Codes;  In  re  Dougherty's  Es- 
tate, 34  Mont.  336,  86  Pac.  38.) 

While  it  is  not  within  the  power  of  an  executor  or  administra- 
[3]  tor  by  advances  made  by  him  to  the  estate  to  thereby  make 
the  estate  his  debtor  regardless  of  the  character  or  quality  of 
his  claim,  yet  it  is  equally  well  settled  that  such  advances,  made 
suitably  and  in  good  faith  for  the  benefit  of  the  estate,  may  be 
allowed  and  recovered  as  claims  against  the  estate.  (18  Cyc. 
443.) 

Our  attention  is  directed  to  the  following  language  employed 
by  this  court  in  Dodson  v.  Nevitt,  5  Mont.  518,  6  Pac.  358: 
**  Claims  against  the  estate  are  those  in  existence  at  the  date  of 
the  death  of  the  deceased.  Other  claims  against  an  estate  are 
those  incurred  by  the  adlninistrator  or  executor  in  settling  the 
estate,  and  are  properly  denominated  expenses  of  administra- 
tion." It  is  now  insisted  that  by  this  classification  a  claim  for 
advances  made  to  an  estate  cannot  be  considered  a  claim  against 
the  estate;  but  the  language  above  quoted  is  to  be  understood 
in  the  light  of  the  question  before  the  court  for  determination 
at  that  time.  The  point  at  issue  was  whether  or  not  a  claim 
for  services  performed  at  the  instance  and  request  of  an  execu- 
tor of  an  estate  constituted  a  claim  against  the  estate.  The  court 
held  that  it  did  not;  that,  if  anything,  it  was  an  item  in  the 
expense  of  administration  of  the  estate.  If  the  language  quoted 
be  accepted  literally,  it  would  preclude  a  claim  for  funeral  ex- 
penses; but  the  statute  in  force  at  the  time  the  decision  above 
was  rendered  (sec.  273,  Second  Div.,  Rev.  Stats.  1879)  particu- 
larly recognized  a  claim  for  funeral  expenses  as  a  claim  against 
an  estate. 
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It  is  no  argument  to  say  that  a  claim  for  advances  should  not 
be  allowed,  since  the  administrator  would  be  placed  in  the  situa- 
tion of  passing  upon  his  own  claim.  Section  7542,  Revised 
Codes,  specifically  recognizes  the  fact  that  an  executor  or  ad- 
ministrator may  be  a  creditor  of  an  estate,  and  provides  the 
method  of  allowing  such  a  claim. 

In  making  the  several  orders  approving  the  advancements 
made  by  Rachel  E.  Williams,  we  must  indulge  the  presumption 
[4]  that  the  district  court  performed  its  official  duties  and 
made  due  inquiry  as  to  the  character  of  the  advancements  and 
the  purposes  for  which  they  were  made,  and  that  before  allow- 
ing them  the  court  determined  that  they  were  for  the  use  and 
benefit  of  the  estate  and  properly  chargeable  against  it.  Indulg- 
ing this  presumption,  the  orders  allowing  those  several  claims 
became  conclusive,  and,  before  the  final  report  of  the  adminis- 
trator de  bonis  non  could  be  approved,  it  was  incumbent  upon 
him  to  show  that  those  claims  had  been  paid  or  that  all  available 
property  for  their  payment  had  been  exhausted.  The  prayer 
of  the  objector  should  have  been  granted. 

The  order  of  the  district  court  is  reversed  and  the  cause  is 
remanded  for  further  proceedings. 

•    Reversed  and  remanded. 

Mb.  Chtkf  Justice  Bbantlt  and  Mb.  Justice  Sanneb  ooncur. 
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AMERICAN  BONDING  CO.,  Appellant,  v.  STATE  SAVINGS 

BANK,  Respondent. 

(No.  3,251.) 
(Submitted  April  17,  1913.    Decided  May  7,  l»13w) 

[133  Pac.  867.] 

Public  Officers —  Suretyship —  Liability —  Actions —  Subrogation 
— Complaint — Insufficiency — Equity — Status  of  Party  Hold- 
ing Legal  Title. 

Equity — Subrogation — Nature  of  Remedy. 

1.  The  doctrine  of  subrogation  is  invoked  by  courts  of  equity  to  tbe 
end  that  justice  may  be  done  as  nearly  as  possible,  its  application 
depending  upon  the  circumstances  of  each  particular  case. 

Public  Officers — Suretyship — Liability — Subrogation. 

2.  Where  a  surety  company  had  to  make  good  a  county's  loss  occa- 
sioned by  the  misconduct  of  one  of  its  officers  in  issuing  fictitious 
jurors'  certificates,  which  had  been  purchased  by  a  bank  and  paid  by 
the  county,  it  was  incumbent  upon  the  company  to  show  in  its  com- 
plaint, in  order  to  entitle  it  to  subrogation  to  the  right  of  action 
which  the  county  had  against  the  bank  for  the  recovery  of  the  money 

Said  under  a  mistake  as  to  its  liability,  that,  as  between  it  and  the 
ank,  in  equity  and  good  conscience  the  latter  should  bear  the  loss. 

Same — Complaint — Insufficiency. 

3.  Heldf  under  the  above  rule,  that  the  complaint  which  did  not 
charge  negligence  or  wrongdoing  on  the  part  of  the  bank  in  purchas- 
ing the  fraudulent  certificates,  but  rather  disclosed  that  it  acted  in 
good  faith  in  the  premises  and  followed  an  established  custom  in 
dealing  in  them,  even  though  they  did  not  bear  the  impress  of  the 
official  seal  as  required  by  Seiw,  failed  to  show  such  a  state  of  facts 
as  to  entitle  the  surety  company  to  be  subrogated  to  the  right  of  the 
county  to  recover  the  money  paid  to  the  bank. 

Same — Equities  Balanced — Status  of  Party  Holding  Legal  Title. 

4.  Where  the  equities  of  the  parties  are  evenly  balanced,  the  posi- 
tion of  the  one  who  has  the  legal  title  to  the  thing  in  controversy  is 
the  better. 

Same — Suretyship — Liability — Subrogation — Rights  of  Parties. 

5.  Semhle:  It  would  seem  that  a  bank  which  cashed  fraudulent 
county  certificates  would,  in  the  event  the  county  had  refused  to  pay 
them,  have  had  a  right  of  action  against  the  surety  company  which  for 
a  consideration  undertook  to  be  responsible  for  the  official  miscon- 
duct of  the  person  issuing  the  same;  therefore,  the  company  may  not 
be  said  to  have  had  a  cause  of  action  against  the  bank  to  recover 
what  it  was  obliged  to  pay. 

Appeal  from  District  Court ,  Silver  Bow  County;  John  B. 
McCleman,  Judge. 

Action  by  the  American  Bonding  Company  of  Baltimore 
against  the  State  Savings  Bank.  Judgment  for  defendant. 
Plaintiff  appeals.    Aflarmed. 
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Messrs,  Walsh,  Nolan  it  SccMon,  for  Appellant,  submitted  a 
brief ;  Mr.  Wm.  ScaUon  argued  the  cause  orally. 

The  certificates  upon  which  the  money  was  drawn  by  the  re- 
spondent were  issued  in  the  form  prescribed  by  section  3179  of 
the  Revised  Codes.  This  court  held  in  In  re  Farrell,  36  Mont. 
254,  92  Pac.  785,  that  they  were  utterly  void.  Not  only  were 
they  a  nullity,  but  the  indorsement  of  the  payee  on  each  was  a 
forgery,  if  forgery  could  have  been  predicated  of  them. 

The  respondent  had,  accordingly,  no  just  claim  against  the 
county.  The  instruments  upon  which  it  secured  the  money 
were  in  no  sense  negotiable,  were  supported  by  no  consideration, 
and  no  title  to  anything  passed  by  their  transfer  with  or  with- 
out indorsement.  The  oounty  could,  unquestionably,  had  it 
seen  fit  to  do  so,  have  recovered  from  the  bank  every  dollar  paid 
to  it  upon  the  certificates,  in  an  action  for  money  paid  by  mis- 
take. (3  Randolph  on  Commercial  Paper,  1486.)  And  no  neg- 
ligence on  the  part  of  the  treasurer  in  making  the  payment 
would  bar  the  right.  {Hathaway  v.  County  of  Delaware,  185 
N.  Y.  368,  113  Am.  St.  Rep.  909,  13  L.  R.  A.  (n.  s.)  273,  78  N. 
E.  153.)  Nor,  obviously,  would  fraud  or  collusion  of  the  treas- 
urer in  making  the  payment.  Upon  principles  thoroughly  estab- 
lished, the  treasurer,  had  he  been  called  upon  to  pay  the  county, 
would  have  been  subrogated  to  its  right  to  f>roceed  against  the 
bank.  Indeed,  he  could  have  proceeded  directly  against  it,  though 
no  steps  at  all  had  been  taken  to  require  him  to  restore  the  amount 
to  the  county.  The  authorities  chose  to  proceed  against  the 
clerk  and  his  sureties,  but  obviously  the  parties  who  actually 
got  the  money  out  of  the  treasury  without  any  just  right  to  it, 
are  the  ones  who  may  be  said  to  be  primarily  liable  for  the 
return  of  it,  and  the  surety  paying  is  unquestionably  subro- 
gated. The  case  of  National  Surety  Co.  v.  State  Savings  Bank, 
156  Fed.  21, 13  Ann.  Cas.  421,  14  L.  R.  A.  (n.  s.)  155,  84  C.  C.  A. 
187,  is  directly  in  point.  In  that  case  the  orders  were  apparently 
genuine,  and  the  court  held  that  their  payment  by  the  county  was 
reasonably  to  be  anticipated,  and  though  the  warrants  in  this  cajse 
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carried  on  their  face  evidence  of  their  invalidity,  wanting,  as  they 
did,  the  seal  of  the  county,  this  court  held  that  the  payment  of 
them  was  a  consequence  reasonably  to  be  apprehended  from  Par- 
rell's  a«ts  as  issuing  them,  and  that  consequently  his  principal 
and  the  surety  of  the  latter,  the  appellant  here,  were  responsible 
for  its  acts  in  that  regard.  The  whole  subject  is  exhaustively 
considered  by  the  court,  and  the  conclusion  at  which  it  arrived 
fully  justified  upon  reason  and  authority.  The  learned  judge 
writing  the  opinion  insists  that  had  the  county  assigned  to  the 
surety  its  right  to  recover  of  the  bank,  no  doubt  could  arise  as 
to  the  right  of  the  former  to  maintain  an  action  against  the 
latter  for  reimbursement.  The  case  came  before  the  court,  as 
does  this  action,  upon  a  judgment  entered  on  a  demurrer  to  the 
complaint.  It  was  sent  back  for  trial  and  came  again  before 
the  appellate  court  for  review.  A  judgment  for  the  defendants 
was  again  rendered  in  consequence  of  facts  shown  at  the  trial 
constituting,  as  the  court  held,  an  affirmative  defense.  The 
judgment  so  entered  was  affirmed,  the  principles  upon  which 
the  case  was  decided  in  the  first  instance,  as  set  out  in  the 
opinion  above  referred  to  at  length,  being  adhered  to.  {National 
Surety  Co.  v.  Arosin,  198  Fed.  605,  117  C.  C.  A.  313.)  The 
orders  considered  in  all  litigation  reported  in  the  cases  cited 
were  complete  on  their  face,  fair  and  regular.  It  was  held  that, 
under  the  conditions  shown,  the  bank  was  not  guilty  of  any 
negligence  in  purchasing  them.  Some  such  facts  as  controlled 
the  court  in  its  final  disposition  of  the  case  may  eventually 
be  made  to  appear  in  this  action,  but  the  essential  difference 
will  remain  that  the  warrants  in  question  here  were  void  on 
their  face  for  want  of  a  seal.  As  the  case  now  stands,  it  does 
not  appear  that  the  respondent  used  any  diligence  at  all,  for 
the  purpose  of  ascertaining  the  genuineness  or  regularity  of  the 
warrants,  and,  it  must  be  presumed  that,  if  any  diligence  had 
been  used,  the  irregularities  in  the  issuance  of  these  papers  and 
their  illegality  would  have  been  discovered,  and,  of  course,  the 
fact  of  the  absence  of  the  seal  would  have  been  noticed.> 
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Mr.  W.  D.  Kyle,  Mr.  Frank  C.  Walker,  and  Mr.  Charles  B. 
Leonard,  for  Respondent,  submitted  a  brief;  Mr.  Kyle  argued 
ibe  cause  orally. 

Negligence  or  misconduct  on  the  part  of  defendant  is  not  shown 
in  complaint,  which,  therefore,  is  insufficient  to  show  liability 
of  defendant  to  plaintiff.  The  theory  of  the  plaintiff  appar- 
ently is  that  the  bank,  having  been  paid  money  on  certificates 
which  were  worthless,  thereby  became  liable  to  the  plaintiff 
upon  its  having  paid  the  amount  thereof  to  the  county  of  Silver 
Bow,  under  the  doctrine  that  by  the  payment  of  said  money  it 
was  subrogated  to  the  rights  of  the  county  against  the  bank. 
The  facts  pleaded  in  the  complaint,  we  insist,  do  not  warrant 
any  such  contention.  The  respondent  denies  that  the  relative 
positions  b&  between  it  and  the  county  of  Silver  Bow  and  the 
appellant  are  the  same.  The  county  is  not  liable  to  the  bank 
for  the  misconduct  of  deputy  Farrell,  whereas  the  plaintiff  ex- 
pressly obligated  and  bound  itself  to  indemnify  not  only  the 
county  but  any  other  party  against  loss  caused  by  the  act  of  its 
principal  or  any  of  his  deputies.  (Sievers  v.  San  Francisco,  115 
Cal.  648,  56  Am.  St.  Rep.  153,  47  Pac.  687;  sees.  384,  398,  Rev. 
Codes.)  The  complaint  shows  that  by  a  uniform  custom  and 
practice,  juror  and  witness  certificates  had  at  all  times  been 
issued  without  being  under  seal.  The  existence  of  such  a  custom 
and  practice,  we  submit,  absolved  defendant  bank  from  the  duty 
of  only  treating  juror  certificates  which  were  under  seal  as  valid 
and  binding  obligations  of  the  county,  and  that  it  was  justified 
in  recognizing  such  certificates  not  under  the  seal  of  the  county 
as  just  and  valid  and  binding  obligations,  and  that  in  so  acting 
with  reference  to  such  certificates  it  cannot  be  charged  with 
any  ^  negligence.  While  we  recognize  it  to  be  the  law  that  a 
custom  or  usage  cannot  prevail  as  against  a  rule  of  law,  we  do 
insist  that  parties  in  the  course  of  dealings  with  each  other  can 
establish  a  usage  or  custom  affecting  their  rights  which  will  be 
recognized  by  the  courts  even  though  it  conflict  with  some  fixed 
principle  of  law.  ** Usages  are  sustained  where  they  relate  to 
modes  of  action,  a  particular  course  of  dealing,  or  a  peculiar 
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method  of  transacting  business,  although  they  do,  in  fact,  affect 
the  legal  rights  of  the  parties ;  but  not  where  they  amount  to  the 
adoption  of  a  peculiar  or  local  rule  of  law,  contrary  to  the 
terms  of  the  contract,  or  to  a  general  rule  of  law  applicable  to 
its  construction."  (Dickinson  v.  Oay,  7  Allen  (Mass.),  29,  83 
Am.  Dec.  656.)  "Custom  known  and  acquiesced  in  by  the 
parties  will  excuse  the  nonperformance  of  a  duty  prescribed  by 
law.*'  (Oovemor  v.  Withers,  5  Gratt.  (Va.)  24,  50  Am.  Dec. 
95.)  "A  local  custom  which  relates  simply  to  the  mode  of  the 
performance  of  a  contract  or  to  its  interpretation,  if  established 
and  known  to  the  parties,  may  be  enforced."  (Oeyser  etc.  Co, 
V.  Stark,  106  Fed.  558,  564,  53  L.  R.  A.  684,  45  C.  C.  A.  467, 
21  Morr.  Min.  Rep.  220 ;  see,  also,  29  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  380.) 

The  complaint  fails  to  show  that  plaintiff  has  no  other  remedy 
than  subrogation,  and  is  therefore  insufficient.  It  fails  to  state 
whether  or  not  Davies,  principal  in  the  bond  on  which  the  plain- 
tiff was  surety,  is  financially  able  to  reimburse  it  for  its  loss, 
or  whether  or  not  the  plaintiff  has  any  security  in  respect  to 
such  loss.  Without  such  allegations  we  submit  the  complaint 
is  insufficient  to  state  facts  authorizing  the  granting  of  any 
relief  to  the  plaintiff  as  against  the  defendant.  (6  Pomeroy's 
Equity  Jurisprudence,  3d  ed.,  sec.  923;  Pierson  v.  Borough  of 
Haddonfield,  66  N.  J.  Eq.  180,  57  Atl   471.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

From  the  first  Monday  of  January,  1905,  to  the  first  Monday 
in  January,  1909,  W.  E.  Davies  was  the  duly  elected,  qualified 
and  acting  clerk  of  the  district  court  of  Silver  Bow  county. 
During  a  portion  of  that  period  W.  P.  Farrell  was  his  chief 
deputy.  The  American  Bonding  Company  of  Baltimore  was 
the  surety  on  Davies'  official  bond.  During  the  time  Farrell 
was  acting  as  deputy  clerk  he  issued  false  and  fictitious  jurors' 
certificates,  none  of  which  bore  the  imprint  of  the  official  seal, 
and  these  certificates,  to  the  amount  of  $2,076,  came  into  the 
possession  of  the  State  Savings  Bank  of  Butte  and  were  by  it 
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presented  to  the  county  treasurer  and  paid.  The  fraudulent 
character  of  the  certificates  having  been  discovered,  the  county 
made  demand  upon  the  clerk  of  the  district  court  and  the  bond- 
ing company,  his  surety,  to  repay  the  amounts  which  the  county 
had  paid  out  on  such  certificates,  and,  this  demand  having  been 
refused,  action  was  commenced  by  the  county  and  prosecuted 
to  favorable  judgment,  which  judgment  was  affirmed  on  appeal 
by  this  court.  (County  of  Silver  Bow  v.  Davies  et  al.,  40  Mont. 
418,  107  Pac.  81.)  The  bonding  company  having  paid  thie  judg- 
ment, which  included  the  amount  received  by  the  State  Savings 
Bank,  took  an  assignment  of  any  right  of  action  which  the 
county  may  have  had  against  the  bank,  and  thereupon  com- 
menced this  action  to  recover  from  the  bank  the  $2,076  which 
the  bank  had  received  from  the  county  upon  the  fictitious 
certificates  held  by  it.  The  complaint  sets  forth  the  foregoing 
facts  somewhat  more  in  detail,  and  concludes  by  alleging  that 
the  bank  has  not  repaid  or  returned  to  the  county  or  to  the 
bonding  company  the  $2,076,  or  any  part  thereof.  To  this  com- 
plaint a  demurrer  was  interposed  and  sustained,  and  plaintiff 
electing  to  stand  upon  its  complaint,  suffered  judgment  to  be 
entered  against  it  and  appealed.  The  only  question  presented 
for  our  determination  is:  Does  the  complaint  state  a  cause  of 
action  in  favor  of  the  bonding  company  and  against  the  bank? 

The  facts  concerning  Panreirs  peculations  and  the  character 
of  the  instruments  which  he  issued  will  be  found  detailed  at 
length  in  In  re  FarreU,  36  Mont.  254,  92  Pac.  785,  and  in 
County  of  Silver  Bow  v.  Davies  et  al,,  referred  to  in  the  state- 
ment above.  Appellant  insists  that  the  certificates  held  by  the 
bank  were  void,  citing  In  re  FarreU,  above,  and  therefore  the 
bank  had  no  just  claim  against  the  county  for  their  payment; 
that,  having  paid  the  bank  the  face  value  of  the  certificates, 
the  county  could  have  recovered  back  the  money  so  paid  in  an 
action  for  money  paid  by  mistake.  To  this  extent  appellant's 
contention  may  be  conceded  for  the  purposes  of  this  appeal. 
It  is  further  insisted  that  since  the  county  chose  to  proceed 
against  the  district  clerk  and  the  surety  company, — ^the  surety 
on  his  official  bond, — ^to  compel  them  to  make  good  tl^  county  ^a 

Mont.,  Vol.  47—22 
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loss,  the  surety  company,  upon  paying  the  amount  which  the 
bank  had  received  from  the  county,  thereby  became  subrogated 
to  the  right  which  the  county  had  to  compel  the  bank  to  repay 
the  amount  which  it  had  received.  With  this  contention  we  do 
not  agree.  Furthermore,  it  must  be  conceded  that  if  the  bank 
would  have  had  a  cause  of  action  against  the  bonding  company 
in  case  the  county  had  refused  to  pay  the  fictitious  certificates, 
then  the  bonding  company  cannot  have  a  cause  of  action  against 
the  bank  in  this  instance. 

1.  Assuming  that  the  county  of  Silver  Bow  had  a  cause  of 
action  against  the  bank  to  recover  back  the  money  it  paid  out 
on  spurious  certificates,  it  does  not  follow  that  by  paying  the 
county's  loss  the  surety  on  the  clerk's  official  bond  became  sub- 
[1]  rogated  to  the  county's  right.  The  doctrine  of  subroga- 
tion had  its  origin  in  the  civil  law.  It  has  been  adopted  and 
invoked  by  the  courts  of  equity  in  order  that  jusiiice  may  be 
done  as  nearly  as  possible.  The  application  of  the  doctrine 
must  therefore  depend  upon  the  circumstances  of  each  partic- 
ular case.  When,  therefore,  this  surety  company  seeks  to  be 
[2]  subrogated  to  the  right  which  the  county  may  have  had 
against  the  State  Savings  Bank,  it  is  necessary  that  something 
more  be  made  to  appear  than  that  the  bank  could  have  been 
made  to  repay  to  the  county  the  amount  which  it  received  upon 
the  spurious  certificates  which  it  Aeld.  The  surety  company 
must  show  that  as  between  it  and  the  State  Savings  Bank,  if 
either  must  suffer  1*088  because  of  Farrell's  peculations,  in  equity 
and  good  conscience  the  bank  should  be  the  one  to  lose.  This  is 
the  rule  recognized  with  practical  unanimity.  (American  Bondr 
ing  Co.  v.  Welis,  193  Fed.  978,  113  C.  C.  A.  598;  TJniied  Fidel- 
ity &  (?.  Co.  V.  Title  Guaranty  <fe  Surety  Co,,  200  Fed.  443.) 
Does  this  complaint  show  such  a  state  of  facts  f  We  think  not. 
There  is  not  any  charge  of  negligence  or  wrongdoing  on  the 
[3]  part  of  the  bank  in  purchasing  the  certificates.  So  far 
as  the  complaint  discloses,  the  bank  acted  in  perfect  good 
faith,  and  was  following  a  common  custom  in  dealing  in  these 
certificates  without  their  bearing  the  impress  of  the  ofiScial 
seal.    Someone  must  suffer  now  for  Farrell's  official  miscon- 
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duct.  Shall  it  be  the  bank  which  acted  in  good  faith  and  parted 
with  its  money  for  the  spurious  certificates  issued  by  Farrell, 
or  shall  it  be  the  surety  company  which  for  a  compensation 
undertook  to  be  responsible  for  ParreU's  official  delinquencies 
not  only  to  the  state,  and  to  Silver  Bow  county,  but  to  this  bank 
as  well  t  To  such  an  inquiry  a  court  of  conscience  can  make  but 
one  answer.  Upon  the  showing  made  in  its  complaint,  the 
surety  company  has  failed  to  show  itself  entitled  to  be  subro- 
gated to  the  right  which  the  county  may  have  had.  (Stewart  v. 
Commonwealih,  104  Ky.  489,  47  S.  W.  332.)  For  this  reason 
the  complaint  does  not  state  a  cause  of  action. 

2.  According  to  the  allegations  of  this  complaint,  the  State 
Savings  Bank  is  in  possession  of  and  holds  the  legal  title  to  the 
money  which  it  secured  from  the  county  upon  the  fictitious 
certificates.  At  law  this  surety  company  would  not  have  any 
right  of  action  against  the  bank ;  but  to  state  a  cause  of  action 
at  all  it  must  allege  such  facts  as  will  appeal  to  the  conscience 
[4]  of  a  court  of  equity.  If  the  equities  of  the  respective 
parties  are  equally  balanced,  the  position  of  the  defendant — 
the  possessor  of  the  thing  in  controversy — ^is  the  better;  in  other 
words,  the  legal  title,  added  to  its  equity,  prevails  over  an  equal 
equity  which  has  no  legal  title  to  support  it.  (2  Pomeroy's 
Equity  Jurisprudence,  3d  ed.,  sees.  727,  768 ;  Fidelity  Mut,  Life 
Im.  Co.  V.  Clark,  203  U.  S.  64,  51  L.  Ed.  91,  27  Sup.  Ct.  Rep. 
19.) 

3.  If  the  county  had  refused  to  pay  the  certificates  held  by      y 
the  bank,  would  the  bank  have  had  a  cause  of  action  against  the 
surety  company  for  its  loss?     The  surety  company  was  respon- 

[6]  sible  for  Farrell's  official  misconduct  (Rev.  Codes,  sec. 
384),  to  any  party  injured  thereby,  and  such  party  could  main- 
tain an  action  for  his  damages  (sec.  398).  That  it  was  Farrell's 
official  misconduct  which  caused  the  county's  loss  has  been  ju- 
dicially determined.  (County  of  Silver  Bow  v.  Davies  ei  al., 
above;  Board  of  County  Commissioners  v.  Sullivan,  89  Minn. 
68,  93  N.  W.  1056.)  If  the  county  had  refused  to  pay  the  cer* 
tificates,  the  resulting  loss  to  the  bank  would  have  been  oecap 
sioned  by  the  same  acts  of  official  misconduct  (Stewart  v.  Com' 
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monwealth,  above),  aad  it  is  not  any  defense  that  by  omitting 
to  stamp  the  impress  of  the  seal  upon  the  certificates,  Farrell 
avoided  punishment  or  set  afloat  securities  which  were  invalid. 
(County  of  Silver  Bow  v.  Davies  et  al,,  above.)  It  would  seem 
to  follow  as  of  course  that  the  bank's  right  of  action  against  the 
surety  company  under  such  circumstances  would  be  absolute. 
To  sustain  their  contentions,  counsel  for  appellant  rely  upon 
the  decision  in  National  Surety  Co,  v.  State  Savings  Bank,  156 
Fed.  21,  13  Ann.  Cas.  421,  14  L.  R.  A.  (ri.  s.)  155,  84  C.  C.  A. 
187.  Bourne,  the  deputy  auditor  of  Ramsey  county,  Minnesota, 
fraudulently  issued  spurious  refunding  orders  on  the  county 
treasurer,  procured  the  chairman  of  the  board  of  county  com- 
missioners to  authenticate  them,  indorsed  the  names  of  the 
fictitious  payees,  and  then  sold  the  orders  to  the  State  Savings 
bank.  The  bank  presented  them  for  pajrment  and  received 
from  the  county  their  face  value,  with  accrued  interest.  The 
fraud  having  been  discovered,  the  county  brought  action  against 
the  auditor  and  the  surety  company,  the  surety  on  his  official 
bond,  and  recovered.  The  surety  company,  having  paid  the 
county,  commenced  an  action  against  the  bank  to  recover  the 
amount  which  the  bank  had  collected  from  the  county.  A 
general  demurrer  to  the  bill  was  sustained.  The  surety  com- 
pany appealed  to  the  circuit  court  of  appeals  for  the  eighth 
circuit.  The  majority  of  the  court  held  that  Bourne's  personal, 
as  distinguished  from  his  official,  misconduct  would  have  been 
the  proximate  cause  of  the  bank's  loss  had  the  county  refused 
to  pay  the  orders,  and  therefore  the  surety  on  the  auditor's 
official  bond  could  not  be  held  responsible  for  such  personal  mis- 
conduct. But  it  was  Bourne's  official  misconduct  which  called 
the  spurious  orders  into  existence.  (Board  of  County  Commrs.  v. 
8uiliva7i,  above.)  If  he  had  issued  them  to  real  persons,  but 
to  persons  not  entitled  to  them,  and  such  persons  had  negotiated 
them  to  the  bank,  there  is  not  any  question  that  the  bonding 
company  would  have  been  liable  to  the  bank  for  the  injury  sus- 
tained. Now  by  just  what  species  of  legal  legerdemain 
Bourne's  forgeries  of  the  indorsements  of  the  fictitious  payees, 
added  to  his  wrongful  act  in  issuing  the  spurious  orders,  could 
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operate  to  relieve  the  surety  company  is  beyond  our  com- 
prehension. It  was  further  held  that  since  the  orders  were  non- 
negotiable — made  so  hy  statute  for  the  very  purpose  of  prevent- 
ing misuse  of  them — the  bank  was  guilty  of  gross  negligence  in 
purchasing  them  without  inquiry,  and  for  that  reason  it  could 
not  have  recovered  from  the  surety  company  if  the  county  had 
refused  payment.  But,  as  pointed  out  in  the  dissenting  opinion 
of  Judge  Hook,  there  was  not  anything  before  the  court  to 
justify  it  in  assuming  the  existence  of  such  a  state  of  facts. 
It  was  further  decided  that,  since  the  bank  had  procured  from 
the  county  upon  these  fictitious  certificates  money  to  which  it 
was  not  entitled  as  against  the  county,  the  county  might  have 
recovered  it  back,  and  since  the  county  proceeded  against  the 
surety  on  the  auditor's  official  bond  and  enforced  payment,  the 
surety  company  became  thereby  subrogated  to  the  right  which 
the  county  might  have  exercised,  to  proceed  against  the  bank, 
and  this,  too,  without  any  apparent  consideration  of  the  relative 
equities  of  the  respective  parties.  Upon  each  of  the  questions 
decided,  Judge  Hook  dissented,  and  in  our  opinion  his  position 
upon  each  question  is  unassailable.  It  is  also  worthy  of  note 
that  this  case  was  remanded  to  the  district  court  for  further 
proceedings ;  that  answer  was  filed,  issues  joined,  the  cause  tried, 
and  judgment  rendered  in  favor  of  the  bank  on  the  merits. 
The  surety  company  again  appealed;  but  this  time  the  same 
circuit  court  of  appeals — two  of  the  judges  being  different  per- 
sons— affirmed  the  judgment  {National  Surety  Co.  v.  Arosin  et 
al,  198  Fed.  605,  117  C.  C.  A.  313),  and  held  that  the  bank  was 
not  guilty  of  negligence  in  purchasing  the  orders;  and  that  it 
was  Bourne's  official  misconduct  in  manufacturing  the  orders 
which  was  the  primary  cause  of  the  loss.  Nothing  is  said  upon 
the  question  of  subrogation.  In  our  opinion,  there  is  not  any 
substantial  difference  in  the  facts  disclosed  upon  the  trial  and 
those  appearing  upon  the  face  of  the  bill  in  the  first  appeal, 
and  that  the  decision  upon  the  second  appeal  ought  to  be  treated 
as  overruling  the  decision  of  the  majority  upon  the  first  appeal. 
But  whether  it  be  so  considered  or  not,  we  decline  to  follow 
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the  majority  opinion  upon  the  first  appeal  as  unsound,  and  as 
opposed  to  the  decided  weight  of  authority. 

The  complaint  does  not  state  a  cause  of  action,  and  the  judg- 
ment of  the  district  court  is  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Sanner  concur. 

Behearing  denied  June  28,  1913. 


TAYLOR,  Appellant,  v.  MALTA  MERCANTILE  CO., 

Respondent. 

(No.  3,263.) 
(Submitted  April  17,  1913.    Decided  May  12,  1913.) 

[132  Pac.  549.] 

Claim  and  Delivery — Fraitdident  Conveyances — Construciive 
Fraud — Good  Faith — Consideration — E\nde.nce — Immaterial' 
ity — Immediate  Delivery — Actual  and  Continued  Change  of 
Possession — Insufficiently  of  Proof. 

Appeal  and  Error — Evidence — Offer  of  Proof. 

1.  Where  an  offer  of  proof  was  not  made  and  the  probable  answer 
of  the  witness  was  not  apparent,  alleged  error  in  sustaining  an  objec- 
tion to  a  question  is  not  reviewable. 

Same — Evidence — Exclusion — Curing  B-rror. 

2.  Error  in  the  exclusion  of  offered  testimony  is  cured  bj  the  sab- 
sequent  admission  of  substantially  the  same  evidence. 

Fraudulent  Conveyances — Constructive  Fraud — Good  Faith — ^Evidence — 
Imm&teriality. 

3.  In  an  action  in  claim  and  delivery  based  upon  constructive  fraud 
in  a  sale  of  personal  property  under  section  6128,  Revised  Codes,  tes- 
timony offered  by  the  buyer  that  the  bill  of  sale  evidencing  the  trans- 
action had  been  filed  with  the  county  clerk,  and  th&t  he  had  made 
application  for  insurance  on  the  property  in  his  own  name,  was  prop- 
erly refused,  since  such  evidence  could  only  reflect  upon  the  good 
faith  of  the  parties  to  the  sale, — a  matter  immatenal  in  an  action 
in  which  fraud  in  law  is  relied  upon. 

Same — Consideration — Evidence — ^Irrelevancy. 

4.  In  an  action  of  the  character  mentioned  in  paragraph  3  above, 
evidence  of  the  consideration  paid  for  the  property  in  question  was 
irrelevant. 
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Same — ^Immediate  Delivery — Actual  and  Continued  Change  of  Possession 
— Evidence — ^Insufficiency. 

5.  Evidence  held  insufficient  to  prove  such  an  immediate  delivery, 
either  manual  or  symbolical,  of  property  consisting  of  sheep-shearing 
machinery,  frame  buildings,  etCj  or  an  actual  and  continued  change 
of  possession  as  to  noeet  the  requirements  of  section  6128,  Revised 
Cod«s,  under  which  transfers  of  personal  property  are  conclusively 
presumed  to  be  fraudulent  and  void  as  against  the  creditors  of  the 
seller  unless  accompanied  "by  an  immediate  delivery,  and  followed 
by  an  actual  and  continued  change  of  possession  of  the  things  trans- 
ferred." 

Appeal  from  District  Court,  Valley  County;  F.  N.  Utter, 
Judge. 

Claim  and  delivery  by  W.  H.  Taylor  against  the  Malta  Mer- 
cantile Company.  Judgment  for  defendant,  and  plaintiflE  ap- 
peals.    Affirmed. 

Mr.  T.  E.  Crutcher,  and  Mr,  C.  H,  Stevens,  for  Appellant, 
submitted  a  brief;  Mr.  Crutcher  argued  the  cause  orally. 

The  question  for  this  court  to  determine  is  whether  there  is 
any  testimony  tending  to  show  delivery  or  change  of  possession. 
The  property  as  shown  by  the  bill  of  sale  consisted  of  hmises 
and  machinery.     Where  goods  sold  or  mortgaged  are  incapable 
of  actual  manual  delivery,  a  sjTnbolic  delivery  is  sufficient  to 
transfer  possession.     (Springer  v.  Lipsis,  110  111.  App.  109.) 
The  transfer  might  be  sufficient  where  the  property  is  bulky, 
when  it  would  not  be  sufficient  when  the  property  is  small  and 
susceptible  to  actual,  manual  delivery.     {Hoffman  v.  Owens,  31 
Nev.  481,  Ann.  Cas.  1912 A,  603,  104  Pac.  241.)     The  statute  x" 
frauds  is  practically  the  same  in  all  the  states.     Ours  ('  ^u^t 
6128)  has  been  construed  more  than  once  by  this  '' 
particular  act  or  formal  ceremony  is  necessary  to  ''Whether 
ery  in  law.    Any  act  done  coupled  with  the  intei|.  j^g  j^j^^j  i^^^^^° 
ownership,  which  has  the  effect  to  transfer  t^ershin  oviw^'^'     • 
the  thing  sold   to  the  buyer,  is  a  delivery^^mgd    and  aiUc  »  ^^^^tg 
Mont.  121,  14  Pa«.  707.)     This  is  th&  ^^t  j^  ^  positi/v>  c^*''^''  vet 
and  we  think  the  case  at  bar  is  on^aug^  ^^  ^id  not  jT i.o^^^'^^  °.  1 
in  the  case  of  Dodge  v.  Jones,  jj^hich  the  witness  jT^^Ane  ^-  •^*"*Mte, 
ZimmerTmn,  20  Mont.  225,  5%  ^  j^,^  43  Mob<  *^^"^  itv  o^*  *^^,vg 
court,  quoting  approving  fr-  ,^ea*^^^  ,   ;v     ^^^  ^  ,    ^ 


/prO'i 


^^^*p.f 
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33  Pac.  335,  say:  "In  the  determination  of  the  question,  as  to 
the  kind  of  possession  necessary  to  be  g^i^en,  in  order  to  make 
a  sale  of  personal  property  valid  as  against  creditors,  regard 
must  be  had  not  only  to  the  character  of  the  property,  but  also 
to  the  nature  of  the  transaction,  the  position  of  the  parties 
and  the  intended  use  of  the  property.  The  law  only  requires 
that  which  could  naturally  be  done  in  an  honest  business-like 
transaction,  where  there  was  no  thought  of  fraud  or  conceal- 
ment." It  has  been  held  by  this  court  that  the  delivery  of  the 
keys  of  a  warehouse,  in  which  heavy  macfiinery  has  been  stored, 
is  a  delivery  of  the  machinery.  (Western  Min,  Supply  Co,  v. 
Quinn,  40  Mont.  156,  135  Am.  St.  Rep.  612,  20  Ann.  Gas.  173, 
105  Pac.  732.)  Surrender  of  the  control  of  a  pasture  in  which 
were  horses  alleged^  to  have  been'  sold,  held  a  sufficient  transfer 
of  possession  of  the  horses.  {Leader  v.  Farmers'  L.  dc  T.  Co,, 
144  Iowa,  180,  122  N.  W.  833.)  The  delivery  of  large  and 
heavy  machinery,  if  the  parties  act  in  good  faith  and  the  vendor 
surrenders  to  the  vendee  their  actual  possession  and  control, 
does  not  require  that  they  be  moved  or  changed  in  place.  {Ott 
V.  Sutcliffe  (N.  J.  Eq.),  60  Atl.  965.)  Whether  or  not  the 
facts  shown  constituted  a  change  of  possession  was  a  question 
for  the  jury.  {Rapple  v.  HugheSy  10  Idaho,  338,  77  Pac.  722; 
Simons  v.  Daly,  9  Idaho,  87,  72  Pac.  507.)  The  undisputed 
facts  in  this  case  show  (1)  an  absolute  sale;  (2)  surrender  of 
dominion  over  the  property  by  the  vendor  and  assumption  of 
dominion  by  the  vendee;   (3)   an  attempt  to  give  publicity  to 

sequenr  ^^  ^^  filing  the  bill  of  sale  for  record;  and  (4)  a  symbol- 
uduient  Convejvcry  of  the  property  by  delivery  of  the  keys  to  the 

a.'^'in^ln^ie^ti     ^^^  ^^^^  *^  provo  an  absolute  sale  and  a  delivery 

i?  a  sale  of  persona* 
timonjr  offered  by  the 
«<^tIon  had  been  fiLd  ^^ 

^implication  for  insurance  #  Lewis,  for  Respondent,  submitted  a  brier; 
j^Bith  of  the'  vaTtu^/^^\^^'^^^  oounsel,  argued  the  cause  orally. 

;f  n    which  fraud  in  llw  is  rpl-"^    '■" 

^r-— Consideration— Eviden       T  ^^°°*  there  was  not  any  inunediate  deliv- 

^iridllcTarthl\oLia^  cht7ac7er®ZntlP^^^^  ^^  *^®  property  involved: 
■  ^relevant.  aeration  paid  for  thtPac.  1076 ;  MerriU  v.  Hurlburt, 

'^olo.  App.  151,  32  Pac.  436; 
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Cohl  V.  Easkel,  14  Me.  303,  31  Am.  Dec.  56;  Burchinell  v. 
Weinberger,  4  Colo.  App.  6,  34  Pac.  911;  WcUkins  v.  Petefish, 
49  111.  App.  80;  State  v.  Durant,  53  Mo.  App.  493;  Byxbee  v. 
Dewey,  5  Cal.  Unrep.  544,  47  Pac.  52. 

The  following  cases  also  affirm  the  general  rule  that  in  order 
to  avoid  the  conclusive  presumption  of  fraud  in  cases  such  as 
this,  the  vendee  must  take  such  possession  of  the  property  as 
to  give  unequivocal  notice  and  advertisement  to  all  the  world 
of  the  change  of  possession :  Revercomh  v.  Duker,  74  Mo.  App. 
570 ;  Kennedy  v.  Conroy,  5  Cal.  Unrep.  337,  44  Pac.  795 ;  Lloyd 
V.  Williams,  6  Colo.  App.  157,  40  Pac.  243 ;  Howard  v.  Dioight, 
8  S.  D.  398,  66  N.  W.  935. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  claim  and  delivery.  The  controversy  is 
between  W.  H.  Taylor,  who  claims  to  have  purchased  the  prop- 
erty from  C.  R.  Buffington,  the  original  owner,  on  the  one  hand, 
and,  on  the  other,  the  Malta  Mercantile  Company,  a  corporation, 
which  claims  to  have  attached  the  property  in  an  action  by  it 
against  Buffington  and  while  Buffington  was  still  the  owner  and 
in  possession  of  the  property,  and  to  have  purchased  the  same 
at  sheriff's  sale  upon  execution.  Upon  the  trial  of  the  cause 
the  plaintiff  offered  evidence  tending  to  show  the  circumstances 
tinder  which  he  purchased  the  property,  and  what  he  did  with 
reference  to  it.  At  the  conclusion  of  his  evidence  the  court 
granted  a  nonsuit.  The  appeal  is  from  the  judgment.  The 
bill  of  exceptions  presents  all  the  evidence  received  and  that 
offered  and  rejected. 

1.  BufSngton,  a  witness  for  plaintiff,  was  asked  whether  at 
any  time  after  he  gave  the  bill  of  sale  to  plaintiff  he  had  been 
up  to  the  property  or  exercised  any  acts  of  ownership  over  it. 
[1]  An  objection  by  defendant  was  sustained,  and  error  is 
predicated  on  the  ruling.  Appellant  is  not  in  a  position  to  in- 
sist upon  the  specification:  First,  because  he  did  not  make  any 
offer  of  proof  and  the  answer  which  the  witness  would  have 
given  is  not  apparent  {Frederick  v.  Hale,  42  Mont.  153,  112  Pac. 
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70;  Forquer  v.  North,  42  Mont.  272,  112  Pac.  439;  Bean  v.  Afif- 
govla  Lumber  Co.,  40  Mont.  31,  104  Pac.  869;  Tague  v.  John 
Caplice  Co,,  28  Mont.  51,  72  Pac.  297) ;  and,  second,  without 
objection  the  witness  was  afterward  permitted  to  say,  **I  have 
not  been  up  to  Strater  to  that  shearing  plant  since  the  execution 
of  the  bill  of  sale."  Error  in  the  exclusion  of  offered  testimony 
[2]  is  cured  by  the  subsequent  admission  of  substantially  the 
same  evidence.  {Frederick  v.  Hale,  above;  State  v.  Van,  44 
Mont.  374,  120  Pac.  479.) 

2.  Plaintiff  offered  to  prove  that  the  bill  of  sale  which  he 
received  from  Buffington  for  this  property  was  filed  with  the 
county  clerk  and  recorder  of  Valley  county,  and  that  on  or 
about  July  30,  1910,  he  made  application  to  an  agent  of  an  in- 
surance company  for  insurance  upon  the  property  in  his  own 
name.  Eaeh  of  these  offers  was  properly  refused.  If  plain- 
tiff had  been  permitted  to  prove  the  facts,  he  would  not  have 
been  any  better  off.  They  would  not  have  constituted,  nor 
would  they  have  assisted  in  constituting,  the  acts  performed  by 
plaintiff  and  Buffington  a  delivery  of  the  possession  of  the  prop- 
erty in  controversy.  At  best  they  would  have  reflected  only 
[3]  upon  the  good  faith  of  the  parties  to  the  sale,  and  that 
question  is  not  open  to  investigation  in  an  action  wherein  the 
sale  is  attacked  solely  on  the  ground  of  fraud  in  law,  under  sec- 
tion 6128,  Revised  Codes.  (Morris  v.  McLav{fhlin,  25  Mont. 
151,  64  Pac.  219.)  Section  6130  takes  this  transaction  out  of 
the  category  of  those  subject  to  explanation  upon  the  theory  of 
good  faith  and  fair  dealing.  In  OeJdert  v.  Quinn,  35  Mont.  451, 
119  Am.  St.  Rep.  864,  90  Pac.  168,  the  transaction  in  question 
was  attacked  on  the  ground  of  fraud  in  fact,  as  well  as  fraud  in 
law,  and  therefore  the  question  of  good  faith  was  involved,  and 
the  admission  in  evidence  of  the  fact  that  the  bill  of  sale  from 
the  seller  to  the  buyer  had  been  filed  for  record  was  proper. 

3.  Is  the  evidence  sufficient  to  make  out  a  prima  facie  case  in 
favor  of  plaintiff!  The  controversy  rages  around  the  applica- 
tion of  the  rule  of  law  stated  in  section  6128,  above,  which,  so 
far  as  applicable  to  this  case,  reads  as  follows:  ** Every  transfer 
of  personal   property     •     •    •    is   conclusively   presumed,   if 
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made  by  a  person  having  at  the  time  the  possession  or  control 
of  the  property,  and  not  accompanied  by  an  immediate  delivery, 
and  followed  by  an  actual  and  continued  change  of  possession 
of  the  things  transferred',  to  be  fraudulent,  and  therefore  void, 
against  thoee  who  are  his  creditors  while  he  remains  in  posses- 
sion." 

It  is  conceded  that  Bufiington  was  the  owner  and  in  possession 
of  the  property  until  about  the  last  of  July,  1910;  that  he  was 
indebted  to  the  defendant  company  at  that  time  and  for  several 
months  thereafter;  that  defendant  commenced  an  action  against 
him  on  August  8,  1910,  attached  this  property  on  August  11, 
and  purchased  it  later  at  sheriff's  sale  upon  execution  in  the 
same  action.  The  only  question  for  determination  now  is :  Was 
there  such  a  delivery  of  possession  by  Buffington  to  Taylor  prior 
to  August  11,  1910,  followed  by  an  actual  and  continued  change 
of  possession  of  the  property,  as  to  satisfy  the  demands  of  sec- 
tion 6128  above  t  Much  of  the  record  is  given  qp  to  evidence 
which  is  wholly  irrelevant  to  the  issue  made  by  the  pleadings. 
There  was  not  any  attack  upon  the  sale  from  BuflSngton  to  Tay- 
lor for  fraud  in  fact.  Assuming,  as  we  do,  that  there  was  a 
sale  as  claimed  by  plaintiff,  still  evidence  of  the  consideration 
[4]  paid  for  the  property  by  Taylor,  or  evidence  of  the  good 
faith  of  the  parties  to  the  sale,  or  evidence  of  any  or  all  of  those 
facts  and  circumstances  which  are  usually  emphasized  in  actions 
where  actual  fraud  is  charged,  was  entirely  irrelevant.  (Morris 
V.  McLaughlin,  above.)  Viewing  the  relevant  evidence — ^and 
there  is  very  little  of  it — in  the  light  most  favorable  to  the 
plaintiff,  and  assuming  that  it  proves  every  fact  which  it  tends 
to  prove,  and  we  are  confronted  with  this  situation :  The  prop- 
[5]  erty,  a  sheep-shearing  plant  at  Strater,  consists  of  a  frame 
building  used  as  a  cookhouse;  another  frame  building  used  as 
the  shearing-house,  in  which  was  the  shearing  machinery — ^shaft- 
ing, belts,  pulleys,  etc. — some  scales,  a  gasoline  engine,  corrals, 
panels,  etc.  Sometime  about  the  last  of  July,  Buffington,  who 
then  owned  and  was  in  possession  of  this  property,  sold  it  to 
Taylor.  Three  witnesses  only  were  examined.  E.  L.  Wallace, 
cashier  of  the  bank  at  Saeo,  testified  to  the  conversation  which 
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he  heard  between  BufBngton  and  Taylor  which  resulted  in  the 
sale,  and  to  the  directions  given  by  Taylor  to  Buflington  to  go 
up  to  the  plant  and  **see  that  everything  is  put  in  order  and 
locked  up."  He  testified  to  other  facts  and  circumstances  which 
are  not  material  to  this  inquiry,  but  he  did  not  testify  to  any- 
thing further  done  by  Buffington  or  Taylor  looking  to  a  delivery 
of  the  property  or  to  a  change  of  its  possession.  Taylor,  the 
plaintiff,  testified  to  the  conversation  had  with  BufHngton  about 
the  end  of  July,  1910,  which  terminated  in  a  sale  of  the  shear- 
ing plant  by  Buffington  to  hiin.  He  gave  much  immaterial  evi- 
dence as  to  the  business  transactions  between  him  and  Buffington 
prior  to  the  time  of  the  sale  and  the  elements  which  entered  into 
the  consideration  for  this  property.  He  testified  that  after  their 
negotiations  were  concluded  he  directed  Bu£Sngton  to  pile  up 
the  panels  so  that  he  could  get  insurance  on  the  property,  and 
that  afterward  in  passing  on  the  train  he  observed  that  the 
panels  had  been  piled.  He  testified  that  on  August  9  he  and 
Buffington  went  to  Glasgow  and  there  had  a  bill  of  sale  of  the 
property  drawn  and  executed.  He  testified  further:  '*!  never 
went  down  there  at  any  time  for  the  purpose  of  assuming  pos- 
session of  the  property.  Q.  After  your  agreement  with  Mr. 
Buffington  you  never  pretended  in  any  way  to  assume  any  con- 
trol over  the  property,  did  you ;  just  left  it  there  as  he  had  piled 
it  up,  and  that  is  all  you  know  about  it,  isn't  itt  A.  Yes,  sir. 
(Redirect  examination.)  Q.  State  whether  or  not  it  was  practi- 
cable to  move  that  property.  A.  No,  it  wouldn't  be.  I  gave 
Mr.  Buffington  directions  what  to  do  with  the  keys  to  that  prop- 
erty when  he  had  stored  the  machinery  and  piled  up  the  panels. 
I  ordered  him  just  to  leave  them  there  at  the  Mercantile  store." 
This  is  all  the  evidence  given  by  the  plaintiff  which  tends  to 
disclose  the  acts  of  the  parties  with  respect  to  the  delivery  or 
change  of  possession  of  the  property.  Buffington  testified  to  the 
verbal  negotiations  which  resulted  in  the  sale  of  this  property 
to  Taylor;  that  according  to  Taylor's  directions  he,  with  other 
men  in  his  employ,  took  down  the  shearing  machinery,  hauled  it 
over  to  the  cookhouse,  stored  it,  locked  that  house,  and  sent  the 
keys  to  the  Saco  Mercantile  Company's  office  for  Mr.  Taylor; 
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that  he  never  saw  the  keys  afterward  and  never  was  up  to  the 
plant  after  the  day  upon  which  the  bill  of  sale  was  executed. 
On  cross-examination,  however,  this  witness  qualified  his  testi- 
mony to  the  extent  of  saying  that  he  was  not  the  last  one  at  the 
plant  when  the  machinery  was  stored ;  that  other  men  were  left 
there;  that  he  instructed  them  to  lock  up  the  cookhouse;  that 
afterward  the  keys  were  brought  to  him ;  and  that  he  gave  them 
to  Burton  or  McKinney  to  take  to  the  Saco  Mercantile  Company. 
Does  this  evidence  prove  or  tend  to  prove  an  immediate  deliv- 
ery of  the  property  by  Buffington  to  Taylor,  and  an  actual  and 
continued  change  of  possession  within  the  meaning  of  section 
6128  f  We  think  not.  Assuming  for  the  purposes  of  this  ap- 
peal— as  counsel  for  appellant  do — that  the  character  of  this 
property  is  such  that  manual  delivery  was  not  practicable,  conn- 
sel  then  insist  that  a  symbolical  delivery  of  such  property  may 
satisfy  the  demands  of  the  statute,  and  Western  Mining  Supply 
Co.  v.  Quinn,  40  Mont.  156,  135  Am.  St.  Rep.  612,  20  Ann.  Cas. 
173,  28  L.  R.  A.  (n.  s.)  214,  105  Pac.  782,  is  cited  to  support  this 
contention.  In  that  case  we  held  that  the  delivery  by  the  seller 
to  the  buyer  of  the  keys  to  a  warehouse  in  which  was  locked 
heavy  mining  machinery,  lumber,  etc,  was  a  sufficient  delivery 
of  possession  of  the  property  to  satisfy  the  statute  above.  We 
do  not  know  of  any  case  where  the  rule  of  the  statute  has  been 
given  a  more  liberal  construction;  but  the  evidence  in  this  in- 
stance falls  far  short  of  establishing  any  delivery  at  all,  manual 
or  symbolical.  It  does  not  appear  that  the  cookhouse  in  which 
most  of  this  property  was  stored  was  in  fact  locked,  and,  if  it 
was — ^which  is  a  mere  surmise — there  is  not  any  evidence  that 
the  keys  were  delivered  to  Taylor,  the  purchaser.  All  that  can 
be  said  of  the  evidence  is  that  it  shows  that  Buffington  left 
orders  with  the  men  at  the  plant  to  lock  up  the  machinery  in 
the  cookhouse  and  that  thereafter  he  delivered  the  keys  to  Bur- 
ton or  McKinney  to  deliver  to  the  Saco  Mercantile  Company. 
But  there  is  not  an  intimation  in  the  record  that  the  men  obeyed 
Buffington 's  orders,  or  that  the  cookhouse  was  actually  locked, 
or  that  the  keys  were  ever  delivered  to  the  Mercantile  Company 
or  to  Taylor,  the  purchaser.     Taylor  was  a  witness  in  his  own 
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behalf,  but  he  failed  to  state  that  he  ever  received  the  keys  or 
knew  whether  or  not  the  property  was  locked  up  or  otherwise 
secured.  While  there  may  be  a  symbolical  delivery  of  posses- 
sion of  a  building  and  its  contents  or  the  contents  of  a  building, 
it  is  asking  altogether  too  much  to  have  this  court  declare  that 
the  provisions  of  section  6128,  above,  are  met  by  evidence  of 
this  character. 

In  Dodge  v.  Jones,  7  Mont.  121,  14  Pac.  707,  the  horses  in 
controversy,  with  others,  were  gathered  from  the  public  range, 
the  purchased  ones  separated  from  the  others,  branded  with  a 
distinguishing  brand,  and  then  returned  to  the  range.  This 
court  held  that  there  was  a  suflBcient  delivery  and  change  of 
possession  to  meet  the  requirements  of  the  statute.  Upon  a 
similar  state  of  facts  a  like  conclusion  was  reached  in  Cody  y, 
Zimmerman,  20  Mont.  225,  50  Pac.  553.  But  in  Dodge  v.  Jones 
this  court  quoted  with  approval  from  Stevens  v.  Irwin,  15  Cal. 
503,  76  Am.  Dec.  500,  the  following:  **The  delivery  must  be 
made  of  the  property;  the  vendee  must  take  the  actual  posses- 
sion; that  possession  must  be  open  and  unequivocal,  carrying 
with  it  the  usual  marks  and  indications  of  ownership  by  the 
vendee.  It  must  be  such  as  to  give  evidence  to  the  world  of 
the  claims  of  the  new  owner.  He  must,  in  other  words,  be  in 
the  usual  relation  to  the  property  which  owners  of  goods  occupy 
to  their  property.  This  possession  must  be  continuous — not 
taken  to  be  surrendered  back  again — not  formal,  but  substan- 
tial." This  doctrine  was  repeated  in  Morris  v.  McLmighlin, 
above,  decided  after  Cady  v.  Zimmerman,  and  in  that  case  the 
further  language  of  the  California  court  in  construing  a  statute 
like  our  6128  was  adopted:  **The  word  'actual'  was  designed  to 
exclude  the  idea  of  a  mere  formal  change  of  possession,  and  the 
word  'continued,'  to  exclude  the  idea  of  a  mere  temporary 
change." 

The  motives  which  prompted  BufHngton  and  Taylor  in  their 
transaction  are  not  the  subject  of  inquiry  here.  We  may  as- 
sume that  they  acted  in  perfect  good  faith,  intending  to  accom- 
plish a  legitimate  object  in  a  lawful  manner;  but,  because  they 
failed  to  make  an  immediate  delivery  of  the  property  and  to 
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follow  ffach  delivery  by  an  actual  and  continued  change  of  pos- 
session, the  statute  declares  their  sale  void  as  against  the  Malta 
Mercantile  Company,  a  creditor  of  BufBngton.  For  this  reason 
the  evidence  produced  fails  to  make  out  a  case  to  go  to  the  jury, 
and.  the  trial  court  properly  granted  the  nonsuit. 
The  judgment  is  affirmed. 

Affirmed. 

Mb,  Chiep  Justice  Brantly  and  Mb.  Justice  Sanneb  concur. 


MELZNER,  Admb.,  Respondent,  v.  RAVEN  COPPER  CO., 

Appellant. 

(No.  3,254.) 
(Submitted  April  18,  1913.    Decided  May  13,  1913.) 

[132  Pac.  552.] 

Master  and  Servant — Mines  and  Mining — Personal  Injuries — 
Respondeat  Superior — Complaint — Sufficiency — Joint  Tort- 
feasors— Verdict  as  to  One — Effect — New  Trial — Record — 
Insufficiency — Instructions. 

Personal  Injuries — Master  and  Servant — Contributory  Neglignence — Com- 
plaint—-^u  ffi  cien  cy, 

1.  Heldy  that  the  plaintiff  in  an  action  to  recover  damages  under 
section  5248,  Revised  Codes,  need  not  allege  in  his  complaint  that 
the  injury  sustained  was  canned  "withoat  contributing  negligence  on 
bis  part/'  such  negligence  being  matter  of  defense  to  be  asserted  and 
shown  by  defendant  employer  unless  made  apparent  by  plaintiff's 
own  pleading  or  proof. 

Same — Joint  Tort-feasors — Verdict  as  to  One  Only — Effe&t. 

2.  Where  the  verdict  in  an  action  for  wrongful  death  brought 
jointly  against  a  mine  operator  and  a  hoisting  engineer  under  section 
5248,  Bevised  Codes,  by  which  the  former  is  made  responsible  for  in- 
juries to  his  employees  under  the  maxim  respondeai  superior,  was 
silent  as  to  the  engineer,  the  failure  of  the  jury  to  find  as  to  him  was 
not  a  finding  of  non-negligence  on  his  part,  but  should  be  regarded 
as  no  finding  as  to  him. 

Same — Appeal  and  Error — New  Trial — Becord — ^Insufficiency. 

3.  An  alleged  irregularity  said  to  have  prevented  appellant  from 
having  a  fair  trial,  not  shown  by  the  record  to  have  been  called  to 
the  attention  of  the  court,  although  the  notice  of  intention  to  move 
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for  a  new  trial  specified  irregalarity  in  the  proceedings  as  one  of  the 
grounds,  will  not  be  reviewed  on  appeal. 

Same — Verdict  Contrary  to  Law — Review — ^Becord — ^Insufficiency. 

4.  A  verdict  is  contrary  to  law  when  the  condition  of  the  evidence 
is  sucli  that  the  jury  may  not  find  otherwise  than  in  accordance  with 
the  instructions;  and  yet  have  ventured  to  do  so. 

Instructions — When  Properly  Refused. 

5.  An  instruction  unsupported  by  the  pleadings  or  evidence,  as  well 
as  contrary  to  the  theorv  on  which  the  party  offering  it  tried  the 
case,  may  properly  be  refused. 

Same — Refusal — Review — Record — Insufficiency. 

6.  Where  the  record,  though  giving  the  settlement  of  certain  in- 
structions, failed  to  set  out  the  instructions  as  read  to  the  jury,  re- 
fusal to  give  one  offered  by  appellant  will  not  be  reviewed. 

Personal    Injuries — Contributory    Negligence — ^Instructions — Proper    Re- 
fusal. 

7.  Where  neither  the  complaint  nor  the  evidence  of  plaintiff  in  an 
action  for  negligent  death  was  such  as  to  raise  the  presumption  of 
contributory  negligence  on  the  part  of  decedent,  no  burden  of  show- 
ing freedom  therefrom  rested  on  plaintiff;  therefore  an  instruction 
placing  such  burden  upon  him  was  properly  refused. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  A.  B.  Melzner,  administrator  of  the  estate  of  J.  W. 
Martin,  deceased,  against  the  Raven  Copper  Company.  From  a 
judgment  for  plaintiff,  and  an  order  denying  it  a  new  trial, 
defendant  appeals.    Affirmed. 

Messrs,  Kremer,  Sanders  &  Kremer,  and  Mr,  J,  A.  Poore,  for 
Appellant,  submitted  a  brief ;  Mr,  Poore  argued  the  cause  orally. 

Under  section  6711,  Revised  Codes,  a  verdict  may  be  returned 
against  one  only  of  several  defendants,  but  it  must  be  in  favor 
of  the  other  defendants.  A  verdict  in  any  other  form  is  fatally 
defective  and  cannot  stand,  and  it  will  not  do  to  say  that  be^ 
cause  the  verdict  in  this  case  is  against  the  Raven  Copper  Com- 
pany alone,  the  other  defendant  must  have  been  negligent. 
Such  a  contention  ignores  the  plain  meaning  and  construction 
given  section  6711,  requiring  the  verdict  to  be  for  or  against 
each  defendant.  There  is  a  mistrial,  requiring  a  new  trial, 
where  there  is  a  verdict  for  plaintiff  against  one  defendant  only, 
and  no  verdict  for  or  against  the  other  defendant.  {McMahon 
V.  Hetch-Hetchy  etc,  R.  Co.,  2  Cal.  App.  400,  84  Pac.  350.) 
The  entry  of  a  judgment  which  does  not  dispose  of  all  of  the  de- 
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fendants  is  reversible  error,  and  a  dismissal  as  to  the  other 
defendants  not  included  in  the  judgment  after  the  judgment 
has  been  entered  could  not  cure  the  defect  in  the  judgment. 
{Ward  V.  Stanley,  41  111.  App.  417.) 

The  ordinary  rule  that  among  tort-feasors  there  is  no  contri- 
bution does  not  apply  here,  for  there  is  no  allegation  that  the 
Raven  Copper  Company  was  delinquent  in  any  respect  or  vio- 
lated any  of  its  primary  duties  toward  Martin.  The  sole  act 
for  which  it  is  alleged  it  should  respond  in  damages  is  the  neg- 
ligence of  the  hoisting  engineer.  Thus,  it  appears  that  this 
action  does  not  fall  within  those  where  there  are  joint  tort^ 
feasors  charged  with  negligence.  If  the  engineer  was  not  neg- 
ligent, the  company  is  absolved.  If  the  engineer  was  negligent, 
and  such  negligence  was  properly  made  to  appear  by  the  ver- 
dict of  the  jury,  then  the  company  is  responsible,  no  matter  how 
completely  it  complied  with  its  common-law  obligations  owing 
the  deceased.  But,  inasmuch  as  the  only  possible  negligence 
alleged  was  that  of  the  hoisting  engineer,  if  the  appellant  is 
compelled  to  pay  the  judgment  entered  in  this  case,  it  should 
have  the  right  to  proceed  against  McPherson  to  compel  him  to 
reimburse  it  for  the  damages  it  has  sustained  by  reason  of  his 
sole  negligence  and  which  it  has  been  compelled  to  pay.  But  a 
verdict  like  the  one  returned  which  is  absolutely  silent  as  to 
McPherson  is  a  finding  in  his  favor  {West field  0.  &  M.  Co,  v. 
Ahemaihy,  8  Ind.  App.  73,  35  N.  E.  399 ;  Kinkier  v.  Junica,  84 
Tex.  116,  19  S.  W.  359 ;  Gulf  etc,  v.  James,  73  Tex.  12,  15  Am. 
St.  Rep.  743,  10  S.  W.  744;  Lawson  v.  Robinson,  68  Kan.  737, 
75  Pac.  1012 ;  Howard  v.  Johnson,  91  Ga.  319,  18  S.  E.  132 ;  22 
Ency.  of  PI.  &  Pr.,  905,  959 ;  26  Am.  &  Eng.  Ency.  of  Law,  p. 
1024,  1034),  and  the  copper  company  is  prejudiced  and  de- 
prived of  a  right  it  undoubtedly  ought  to  have  preserved  to  it 
if  the  present  judgment  stands.  {Portland  Oold  Min.  Co.  v. 
Stratton's  Independence,  158  Fed.  63,  85  C.  C.  A.  393;  Bradley 
V.  Rosenthal,  154  Cal.  420,  129  Am.  St.  Rep.  171,  97  Pac.  875; 
Indiana  N,  dk  T.  Co,  v.  Lippincott  Class  Co,,  165  Ind.  361,  75  N. 
E.  649 ;  Doremus  v.  Root,  23  Wash.  710,  54  L.  R.  A.  649,  63  Pac. 
572;  26  Cyc.  1545  (c).) 

Mont.,  Vol.  47—28 


L 


354  Melzneb  v.  Baven  Coppeb  Co.        [Mar.  T.  13 

The  case  of  Verlinda  v.  Stone  &  Webster  Engineering  Corp.,  44 
Mont.  223, 119  Pac.  573,  is  clearly  distingniishable.  The  rule  an- 
nounced in  that  case  is  a  logical  and  proper  one  in  cases  involving 
joint  tort-feasors,  for  a  defendant  tort-feasor  found  guilty  of 
negligence  ought  to  bear  the  consequence  of  his  neglect.  But  in 
the  case  at  bar  such  a  rule  absolutely  prevents  the  defendant,  not 
a  tort-feasor,  but  rendered  liable  by  law  to  pay  for  the  damages 
done  by  the  servant  who  was  solely  the  cause  of  the  injuries, 
from  recovering  from  the  servant,  whose  neglect  the  defendant 
has  to  pay  for,  the  pecuniary  damages  it  has  sustained  by  satis- 
fying the  judgment.  In  such  a  case,  the  rule  finds  no  appli- 
cation, and  to  enforce  it  is  to  deprive  the  non-negligent 
defendant  of  a  right  of  reimbursement  which  the  law  affords. 
(See,  also,  O'Brien  v.  American  Casualty  Co,,  58  Wash.  477,  109 
Pac.  52;  Schweickhardt  v.  City  of  St.  Louis,  2  Mo.  App.  571.) 
''A  judgment  on  the  merits  against  a  master,  in  an  action  of 
trespass,  for  the  act  of  his  servant,  is  a  bar  to  an  action  against 
the  servant  for  the  same  act,  though  such  judgment  was  not  ren- 
dered till  after  general  issue  pleaded  to  the  action  against  the 
servant.''  {Emery  v.  Fowler,  39  Me.  326,  63  Am.  Dec.  627; 
Ivanhoe  Furnace  Corp.  v.  Crowder,  110  Va.  387,  66  S.  E.  63 ; 
Hayes  v.  Chicago  Tel.  Co.,  218  111.  414,  2  L.  R.  A.  (n.  s.)  764,  75 
N.  E.  1003 ;  McGinnis  v.  Chicago,  B.  J.  dk  P.  By.  Co.,  200  Mo. 
347,  118  Am.  St.  Rep.  661,  9  Ann.  Cas.  656,  9  L.  R.  A.  (n.  s.) 
880 ;  Stevick  v.  Northern  Pac.  By.  Co.,  39  Wash.  501,  81  Pac.  999 ; 
Sipes  V.  Puget  Sound  E.  By.,  54  Wash.  47,  102  Pac.  1057 ;  Morris 
v.  Northwestern  Imp.  Co.,  53  Wash.  451,  102  Pac.  402.) 

This  is  purely  a  statutory  action,  and  the  plaintiff  mast  bring 
himself  clearly  within  the  statute  in  order  to  state  a  cause  of 
action.  {New  Bedford,  City  of,  v.  Inhabitants  of  Bingham,  117 
Mass.  445;  Raskins  v.  Alcott,  13  Ohio  St.  210;  36  Cyc.  1237.) 
We  recognize  the  rule  that  in  a  common-law  action  contributory 
negligence  is  a  matter  of  defense,  but  when  plaintiff  relies  upon 
a  particular  statute  which  expressly  contains  as  an  essential  in- 
gredient the  provision  that  he  must  be  free  from  contributing 
neglip:ence,  it  then  becomes  a  condition  precedent  to  his  right  to 
recover  to  allege  and  prove  this  condition.    It  is  also  a  well- 
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reoognized  principle  of  law  that  when  an  exception  is  a  constit- 
uent part  of  a  statute,  it  must  be  negatived  by  the  pleader, — 
it  no  longer  becomes  a  matter  of  defense,  but  is  affirmative  mat- 
ter to  be  alleged  in  the  complaint  and  proved  before  the  party 
relying  upon  the  statute  is  entitled  to  recover.  (Barksdale  v. 
City  of  Laurens,  58  S.  C.  413,  36  S.  E.  661 ;  Shea  v.  Boston  & 
Maine  R.  Co.,  154  Mass.  31,  27  N.  E.  672 ;  Cleveland  etc,  B,  Co. 
V.  Bossert,  44  Ind.  App.  245,  87  N.  E.  158 ;  Cleveland  By.  Co.  v. 
Poland  (Ind.  App.),  88  N.  E.  787;  Indianapolis  etc.  Transit 
Co.  y.  Foreman,  162  Ind.  85,  102  Am.  St.  Rep.  185,  69  N.  E. 
669 ;  Southern  R.  Co.  v.  Salmon,  132  Ga.  753,  65  S.  E.  70 ;  Cole 
V.  Mayne,  122  Fed.  836.) 

Messrs.  Maury,  Templeman  dk  Davies,  and  Messrs.  Davies  dk 
Lyons,  for  Respondent,  submitted  a  brief;  Mr.  H.  L.  Maury  ar- 
gued the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  respondent  prosecutes  this  action  as  administrator  of  the 
estate  of  J.  W.  Martin,  who  died  on  March  11,  1910,  leaving  a 
widow  and  two  children.  The  complaint,  which  is  against  ap- 
pellant Raven  Copper  Company  and  Malcolm  MePherson  as  de- 
fendants, details  the  cause  and  manner  of  Martin's  death  as 
follows:  He  was  foreman  in  the  Raven  mine,  which  was  being 
operated  by  appellant  through  a  shaft,  by  means  of  certain 
hoisting  apparatus,  including  an  engine,  cable  and  skip,  in 
charge  of  Malcolm  MePherson  as  hoisting  engineer ;  while  in  the 
performance  of  his  duties  as  foreman  and  ''on  the  said  11th 
day  of  March,  1911,  when  the  said  skip  was  at  rest  in  said  shaft 
at  about  the  1,140  station  of  said  shaft,  •  •  •  the  said  J. 
W.  Martin,  who  had  just  prior  to  the  time  the  said  skip  came  to 
a  rest  at  said  station  been  riding  upon  the  same,  attempted  to 
get  off  the  said  skip  at  said  station,  and  while  attempting  to  get 
off  of  said  skip,  and  yet  not  being  off  the  same,  the  said  defend- 
ant hoisting  engineer  Malcolm  MePherson,  carelessly  and  neg- 
ligently, without  any  signal  so  to  do,  raised  said  skip  and 
negligently  caught  said  J.  W.  Martin  between  the  said  skip  and 
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the  said  shaft  timbers  at  said  station,  and  so  grievously  injured 
him  that  he  died  a  few  minutes  thereafter."  To  this  complaint 
the  defendants  interposed  separate  general  demurrers,  which 
were  overruled;  whereupon  they  separately  answered.  The  an- 
swers, which  are  identical  in  substance,  deny  the  facts  pleaded 
in  the  complaint  on  which  negligence  is  charged,  and  as  affirm- 
ative defenses  they  plead:  (a)  That  the  injuries  and  death  of 
Martin  were  due  to  his  own  sole  negligence  in  that  while  the 
skip  was  ascending  in  accordance  with  his  signals,  he,  without 
signaling  the  engineer  to  stop  the  skip  and  without  any  knowl- 
edge on  the  part  of  the  engineer,  and  without  any  necessity  for 
so  doing,  voluntarily  attempted  to  get  off  said  skip  while  it  was 
in  motion,  at  a  point  where  said  skip  did  not  usually  or  at  all 
stop,  and  in  so  doing  was  caught  between  the  ascending  skip 
and  timbers;  and  (b)  that  the  danger  of  attempting  to  leave 
said  skip  while  the  same  was  in  motion  was  obvious  and  was,  or 
should  have  been,  known  to  and  appreciated  by  Martin. 

The  affirmative  pleas  in  the  answer  were  denied  by  the  reply, 
and  the  cause  in  due  time  came  on  for  trial  before  the  court 
sitting  with  a  jury.  It  is  quite  clear  from  the  pleadings  that 
the  determinative  issues  were  whether  the  skip  was  in  motion 
or  at  rest  when  Martin  started  to  get  off;  and,  if  it  had  stopped 
and  moved  again  without  a  signal,  whether  these  events  were 
due  to  the  negligent  act  or  omission  of  the  engineer.  The  testi- 
mony of  John  Koskinen,  an  eye-witness  to  the  accident,  is  dis- 
tinct and  positive  that  the  skip  had  stopped  and  was  at  rest 
three  feet  below  the  proper  spot  when  Martin  was  getting  off 
and  that  it  moved  upward  without  a  signal,  catching  Martin 
between  the  skip  and  the  timbers.  Equally  distinct  and  positive 
was  the  testimony  of  the  engineer  and  two  other  persons  that  he 
did  not  stop  the  engine  by  which  the  movements  of  the  skip  were 
controlled  until  the  proper  mark  was  reached,  nor  start  it  again 
without  a  signal.  There  was  evidence  also  to  the  effect  that  if 
the  skip  did  stop  before  it  reached  the  proper  spot  it  may  have 
been  due  to  the  elasticity  of  the  cable  in  connection  with  the 
variations  in  the  descent  of  the  shaft.  The  value  of  all  this  was 
for  the  jury;  and  the  verdict  was  against  the  appellant  Raven 
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Copper  Company,  without  mention  of  McPherson.  Judgment 
was  entered  accordingly.  Thereafter  both  defendants  joined  in 
a  motion  for  new  trial,  which  was  denied.  This  appeal  is  by 
the  company  alone  from  the  judgment  and  from  the  order  over- 
ruling the  motion  for  new  trial. 

1.  The  appellant  insists  that  the  complaint  does  not  state  facts 
[1]  sufficient  to  constitute  a  cause  of  action,  in  that  '*it  fails 
to  allege  one  other  essential  fact — ^that  the  injury  was  caused 
without  contributing  negligence  on  the  part  of  John  Martin." 
This  it  is  argued  was  necessary,  not  because  the  complaint  al- 
leges an  affirmative  act  of  the  deceased  as  a  proximate  cause  of 
his  injury,  but  for  these  reasons :  That  this  is  a  purely  statutory 
action,  based  upon  section  5248,  Revised  Codes,  and  the  plain- 
tiff, to  state  a  cause  of  action  under  it,  must  plead  himself 
clearly  within  its  provisions;  that  in  this  section,  which  makes 
the  mine  owner  liable  for  any  damage  sustained  by  an  employee 
without  contributing  negligence  on  his  part,  when  such  damage 
is  caused  by  the  negligence  of  a  hoisting  engineer,  the  phrase 
"without  contributing  negligence  on  his  part"  constitutes  an 
exception  from  which  the  pleader  must  exclude  himself.  We 
think  the  position  untenable.  This  action  is  not  a  "purely  stat- 
utory action,"  in  the  sense  in  which  counsel  apparently  use  that 
term.  In  two  decisions  of  this  court  it  was  held  that  the  pur- 
pose and  effect  of  section  5248  are  to  classify  the  employees  in 
mines,  mills,  and  smelters  by  declaring  who  among  them  are 
vice-principals,  to  make  the  employer  answerable  in  certain  cases 
under  the  maxim  of  respondeat  superior,  and  in  such  cases  to 
take  away  a  defense  which  had  been  available  before  the  passage 
of  the  statute.  (Thunnan  v.  Pittsburg  &  Mont.  Copper  Co,, 
41  Mont.  141,  150,  108  Pac.  588 ;  Beeler  v.  Butte  &  London  C. 
Dev.  Co.,  41  Mont.  465,  475,  110  Pac.  528.)  Doubtless,  as  re- 
gards this  purpose,  the  pleader  must  bring  himself  within  the 
statute,  and  he  may  not  recover  by  virtue  of  it  upon  a  complaint 
which  discloses  no  basis  for  respondeat  superior,  but  grounds 
itself  wholly  ux)on  a  breach  of  primary  duty  on  the  part  of  the 
master.  (Thurman  v.  Pittsburg  &  Mont,  Copper  Co.,  supra; 
Kelly  V.  Northern  Pac.  Ry.  Co.,  35  Mont.  243,  88  Pac.  1009.) 
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But  this  is  to  prevent  variance  and  surprise,  to  enable  the  de- 
fendant to  make  such  defenses  as  may  be  appropriate,  and  falls 
far  short  of  saying  that  the  statute  creates  a  cause  of  action  or 
that  other  situations  recognized  by  the  general  law  as  affirmative 
defenses  are  in  anywise  affected.  To  our  minds,  the  phrase 
"without  contributing  negligence  on  his  part"  is  a  mere  pro- 
viso or  qualifying  clause,  inserted  to  forestall  any  possible  in- 
terpretation of  the  statute  as  also  abolishing  the  defense  of  con- 
tributory negligence.  And  this  finds  support  in  the  consider- 
ation of  the  title  and  purview  of  the  original  enactment.  So 
far  as  this  clause  is  concerned  it  is  as  if  the  statute  read: 
** Every  person  operating  a  mine  shall  be  liable  for  any  damage 
sustained  by  any  employee  thereof  within  this  state,  when  such 
damage  is  caused  by  the  negligence  of  a  hoisting  engineer,  etc., 
unless  the  employee  was  himself  guilty  of  contributory  negli- 
gence." Such  a  proviso  need  not  be  negatived  in  the  complaint. 
{Larimer  v.  8t.  Paul  City  Ry.  Co.,  48  Minn.  391,  61  N.  W.  125; 
RoweU  V.  Jawrin,  151  N.  Y.  60,  45  N.  B.  398 ;  Columbus  &  W. 
Ry.  Co.  V.  Bradford,  86  Al<a.  574,  6  South.  90;  Acker  et  at.  v. 
Richards,  63  App.  Div.  305,  71  N.  Y.  Supp.  929;  Territory  v. 
Bums,  6  Mont.  72,  9  Pac.  432 ;  State  v.  Stapp,  29  Iowa,  551 ;  36 
Cyc.  1238;  Bliss  on  Code  Pleading,  sec.  202;  Phillips  on  Code 
Pleading,  sec.  239.)  By  the  statute  the  rule  that  the  mine 
owner  shall  not  be  liable  for  injury  to  any  employee  due  to  the 
negligence  of  a  fellow-servant  is  changed,  but  the  rule  that  the 
employer  shall  not  be  liable  if  the  employee  was  guilty  of  con- 
tributory negligence  is  unchanged.  Now,  as  before  the  passage 
of  the  Act,  if  the  employee  was  guilty  of  contributory  negligence, 
that  is  a  defensive  fact  to  be  asserted  and  shown  by  the  defend- 
ing employer,  unless  it  appear  from  plaintiff's  own  pleading 
or  proof. 

2.  The  next  serious  contention  is  that  the  verdict  of  the  jury, 
[2]  being  silent  as  to  McPherson,  amounts  to  a  finding  that  he 
was  not  guilty  of  negligence ;  that  inasmuch  as  the  action  is  pred- 
icated solely  upon  his  alleged  negligence,  the  company  being 
held  only  under  respondeat  superior,  no  judgment  can  properly 
go  against  it  if  he  was  not  guilty  as  charged.     Granting  the  pre- 
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mise,  there  may  be  some  force  in  the  conclusion.  The  subject, 
however,  is  not  an  open  one  in  this  state.  In  Verlinda  v.  Stone 
dt  Webster  Engineering  Corp,,  44  Mont.  223,  119  Pac.  573,  this 
court,  discussing  a  similar  verdict,  said:  '^The  conclusions 
reached  by  jurors  are  sometimes  inexplicable.  Often  they  ar- 
bitrarily find  against  one  party  and  in  favor  of  another  without 
any  apparent  reason;  but,  if  the  evidence  justifies  the  verdict 
as  to  the  party  held,  there  is  no  reason  why  it  should  not  be 
deemed  good  as  to  him,  notwithstanding  there  is  no  finding  as 
to  the  other.  •  •  •  The  failure  of  the  jury  to  find  as  to 
Wallace  should  be  regarded  as  no  finding  upon  the  issues  as  to 
him  at  all."  So,  here,  McPherson  has  not  been  acquitted  of 
negligence,  but  the  case  as  to  him  stands  as  though  it  had  not 
been  tried.  This  being  true,  it  also  follows  that  the  failure  of 
the  jury  to  find  as  to  McPherson  cannot  be  seriously  considered 
in  the  light  of  an  irregularity  in  the  proceedings  by  which  the 
Haven  Company  was  prevented  from  having  a  fair  trial.  Even 
if  it  was  an  irregularity  in  the  sense  of  the  statute  on  new  trials, 
we  do  not  see  how  the  company  was  prejudiced  by  it ;  the  com- 
pany still  has  whatever  right  of  action  it  ever  had  against  Mc- 
Pherson. It  never  did  have  any  absolute  right  to  his  presence 
as  a  defendant  in  this  particular  case.  That  was  optional  with 
the  plaintiff.  Had  McPherson  not  been  joined  in  the  first  in- 
stance, the  cause  would  have  proceeded  without  him,  its  merits 
would  have  been  exactly  the  same,  it  would  have  been  supported 
by  substantially  the  same  evidence,  and  the  fairness  of  the  trial, 
wherever  had,  would  have  been  entirely  unafiFected.  How, 
then,  is  it  affected  by  the  circumstance  that  no  adjudication  was 
made  as  to  McPherson,  who,  though  made  a  party,  was  not  a 
necessary  one?  But  if  the  failure  of  the  jury  to  find  as  to  Mc- 
[3]  Pherson  was  an  irregularity  by  which  the  company  was 
prevented  from  having  a  fair  trial,  we  cannot  consider  it  here, 
for  the  reason  that,  although  the  notice  of  intention  to  move  for 
a  new  trial  specifies  irregularity  in  the  proceedings  in  general 
terms,  the  record  does  not  disclose  that  any  complaint,  objection, 
exception,  or  mention  was  ever  made  to  the  trial  court  of  the 
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particular  matter  relied  on.    It  would  be  a  manifest  impro- 
priety to  review  a  matter  of  this  kind  on  such  a  record. 

3.  Among  other  instructions  the  court  gave  the  jury  the 
following:  **19a.  •  •  •  It  is  incumbent  upon  the  plaintiff 
to  prove  by  a  preponderance  of  the  evidence,  before  the  plaintiff 
can  recover  in  this  action,  that  the  hoisting  engineer,  in  the 
exercise  of  ordinary  care,  knew  or  should  have  known  that  the 
deceased  intended  to  get  off  or  would  be  likely  to  get  off  said 
skip  at  the  place  at  which  he  was  injured.  *  *  And :  *  *  21a.  •  •  • 
If  from  all  of  the  evidence  in  this  case  you  find  that  the  de- 
ceased ordered  the  hoisting  engineer  to  hoist  him  on  the  skip 
from  the  1,300-foot  level  of  the  Raven  shaft  to  the  place  de- 
scribed in  the  evidence  as  'the  1,140,'  and  the  hoisting  engineer, 
as  a  reasonably  careful  person  did  not  know  or  should  not  have 
anticipated  that  the  deceased  would  attempt  to  get  off  of  said 
skip  before  it  reached  the  place  in  said  shaft  designated  as  the 
'1,140,'  plaintiff  cannot  recover  and  your  verdict  will  be  in  favor 
of  the  defendant."  It  is  now  urged  that  the  verdict  is  contrary 
to  these  instructions  and  therefore  against  law,  because  the 
hoisting  engineer  testified  that  Martin  just  before  going  into 
the  shaft  said:  "I  am  going  to  the  1,300  and  I  will  send  up  the 
skip  and  possibly  three  skips  of  water  and  come  up  to  the  1,140 
and  pick  up  John  (Koskinen)  and  take  him  to  the  400,"  without 
expressing  any  intention  to  get  off  or  indicating  that  he  had  any 
duties  to  perform  at  the  1,140,  other  than  to  pick  up  John. 
"A  verdict  is  contrary  to  the  law  when  the  condition  of  the 
[4]  evidence  is  such  that  the  jury  may  not  find  otherwise  than 
in  accordance  with  the  theory  of  the  instructions,  and  yet  have 
ventured  to  do  so."  (Previsich  v.  Butte  El.  Ry.  Co.,  ante,  p. 
170,  131  Pac.  25,  28.)  We  do  not  think  the  verdict  is  without 
support  in  the  evidence  under  the  instructions  quoted.  They 
were  given  at  the  instance  of  the  defendants,  and,  without  dis- 
cussing their  correctness  either  in  the  abstract  or  with  relation 
to  the  theory  of  the  case  as  tried  by  the  defendants,  we  content 
ourselves  with  observing  that  they  are  predicated  on  the  idea  that 
the  accident  was  due  to  some  act  or  omission  of  the  engineer 
which  would  have  been  negligence  if  he  knew,  or  should  have 
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known,  that  Martin  might  get  off,  but  which  was  not  negligence 
in  the  absence  of  such  knowledge,  actual  or  imputed.  As  shown 
by  the  evidence,  it  was  the  duty  of  the  engineer  not  to  move 
the  skip  after  it  had  stopped  with  a  man  on  board,  without  a 
signal ;  that  he  knew  this  is  obvious  from  his  own  testimony ;  he 
knew,  or  should  have  known,  that  Martin,  as  foreman,  had  the 
same  knowledge  and  might  rely  upon  it ;  he  knew  that  the  1,140 
was  not  a  level  or  station,  properly  so  called,  but  a  mere  water- 
loading  point;  he  had  been  in  the  shaft  and  presumably  knew 
that  the  1,140  was  not  lighted ;  he  knew  that  Martin  was  on  the 
skip  because  the  signal  complied  with  the  prearrangement ;  he 
knew,  or  should  have  known,  that  Martin,  as  foreman,  might  find 
it  necessary  or  advisable  to  get  off  at  the  1,140  or  at  any  other 
place  in  the  mine  to  which  he  might  order  himself  taken ;  and  he 
knew  that  a  man  was  to  be  picked  up  at  the  1,140.  Martin  had 
not  said  he  would  not  get  off,  and  since  the  skip,  once  it  had 
stopped,  could  not  again  properly  proceed  without  a  signal, 
there  was  no  reason  why  he  should  not  get  off  if  he  supposed  him- 
self to  be  at  the  point  to  which  he  had  ordered  himself  taken  or 
if  other  occasion  required.  It  was  the  duty  of  the  engineer  to 
realize  this  and  to  so  handle  the  skip  that  Martin  might  get  off, 
or  that  Koskinen  might  get  on,  with  safety.  If  he  did  not  do 
this,  the  effect  of  his  negligence  cannot  be  avoided  upon  the 
ground  that  he  had  no  reason  to  anticipate  that  Martin  might 

get  off. 

4.  Complaint  is  made  of  the  court's  refusal  to  give  defend- 
ants* offered  instructions  Nos.  28a,  10a,  24a  and  X.  We  see  no 
error  here.  One  of  the  postulates  of  28a  is  that  it  was  the  cus- 
[6]  tomary  method  of  McPherson  in  raising  the  skip  to  the 
1,140  to  stop  it  at  a  point  below  the  proper  spot  in  order  to 
steady  it.  This  proposition  has  no  support  in  the  pleadings, 
is  outside  the  evidence,  and  is  directly  contrary  to  the  theory 
on  which  defendants  tried  the  case,  viz.,  that  the  skip  did  not 
stop  below  the  proper  spot,  or,  if  it  did,  its  stopping  was  not 
due  to  any  act  or  omission  of  the  engineer. 

As  to  10a,  it  was  the  defendants'  theory  that  if  the  skip  did 
stop  below  the  proper  spot  as  claimed  by  plaintiff,  it  was  due 
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to  the  elasticity  of  the  cable  and  to  the  sinuosity  of  the  shaft 
causing  the  cable  to  waive,  flap  or  jerk,  which  in  turn  caused 
the  loaded  skip  to  halt  and  momentarily  stop  when  slowly  ap- 
proaching the  station.  They  say  they  were  entitled  to  have  this 
theory  presented  to  the  jury  as  a  reasonable  explanation  of  the 
premature  stop,  if  there  was  one,  and  that  instruction  10a  was 
designed  for  that  purpose.  We  cannot  perceive  the  design, 
but  we  do  perceive  a  confusion  of  unrelated  ideas  which  might 
have  misled  the  jury  had  the  instruction  been  given.  Moreover, 
the  record,  while  it  gives  the  settlement  of  certain  instructions, 
[6]  does  not  anywhere  set  out  the  instructions  as  read  to  the 
jury ;  so  that  we  do  not  know  but  what  the  jury  may  have  been 
told  everything  that  counsel  now  say  was  intended  by  offered 
instruction  10a. 

The  refusal  of  offered  instruction  24a  was  proper,  because 
neither  the  complaint  nor  the  plaintiff's  evidence  was  such  as 
to  raise  the  presumption  of  negligence  or  of  contributory  neg- 
ligence. Hence  no  burden  of  exculpation  was  cast  upon  him. 
[7]  Aided  by  the  presumption  that  the  deceased  was  exercising 
due  care  for  his  own  safety  and  by  the  evidence  that  the  skip 
had  stopped  when  he  attempted  to  get  off,  the  most  that  can 
be  said  is  that  the  whole  case  presents  an  issue  upon  the  question 
of  negligence.  We  may  add  that  contributory  negligence  was 
not  really  an  issue  in  the  case. 

Offered  instruction  X  was  a  flat  direction  to  find  for  the  de- 
fendants. The  alleged  error  in  refusing  this  is  submitted  by 
counsel  *' under  our  discussion  upon  the  question  as  to  the  verdict 
being  contrary  to  instructions  19a  and  21a  and  the  failure  of 
plaintiff  to  present  sufficient  competent  proof  of  the  negligence  to 
the  jury ;  furthermore,  we  discuss  elsewhere  in  this  brief  the  in- 
sufficiency of  the  complaint  and  refer  thereto  as  a  part  of  our 
argument  under  this  error. ' '  The  giving  of  instruction  X  would 
not  have  been  justified  by  any  of  the  considerations  suggested. 

5.  The  only  remaining  errors  assigned  are  those  numbered 
1,  7,  and  8.  No.  1  relates  to  a  question  asked  on  cross-examina- 
tion of  the  witness,  Donald  Martin.  Whether  the  question  was 
pr<4  or  or  not,  the  incident  was  too  trivial  to  assign  as  ground  for 
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reversal.  If  it  is  any  satisfaction  to  counsel,  we  express  the  opin- 
ion that  the  witness  took  excellent  care  of  the  question  and  that 
no  harm  apparently  was  done. 

Concerning  assignments  7  and  8  counsel  for  appellant  say: 
**Por  the  reasons  hereinbefore  presented  it  necessarily  follows 
that  in  overruling  the  motion  for  a  new  trial  and  in  entering 
judgment  the  court  erred."  We  have  canvassed  all  the  reasons 
presented  and  cannot  see  that  any  of  them  would  justify  a  re- 
versal. 

The  judgment  and  order  appealed  from  are  therefore  aflSrmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  concurs. 

Mb.  Justice  HoLrLOWAY  did  not  hear  the  argument  and  takes 
no  part  in  the  foregoing  decision. 


BAILEY,  Appellant,  v.  EDWARDS,  Respondent. 

(No.  3,227.) 
(Submitted  Pobroary  14,   1»13.     Decided  March  27,  1913.) 

[134  Pac.  670.] 

Mandamus — Damages  Recoverable — Judgment — Res  Adjudicaia 
—Police  Officers — Wrongful  Discharge — Action  for  Damages 
— Nonsuit — When  Proper. 

Mandamus — ^Judgment — Bes  Adjudicaia, 

1.  Mandam-uSf  though  a  remedj  civil  in  its  nature^  is  not  a  civil  action 
in  the  sense  that  the  parties  to  such  a  proceedin^jr  and  their  privies  are, 
on  principles  of  res  adjudicaia,  barred  by  the  judgment  from  thereafter 
maintaining  an  action  for  damages  flowing  from  the  wrong  which  gave 
rise  to  the  proceeding  in  mandamus. 

Same — ^Damages  Becoverable. 

2.  The  damages  allowable  under  section  7224,  Revised  Codes,  in  a 
mandamus  proceeding  are  such  as  are  incidental  to  the  proceeding  it- 
self, and  not  those  arising  out  of  the  transaction  which  the  writ  was 
invoked  to  redress. 

Same — Police  Officers — ^Wrongful  Discharge — Action   for  Damages. 

3.  neldf  under  the  rule  announced  in  paragraph  1,  supra,  that  a 
police  of^cer  who  had  successfully  prosecuted  a  mandamus  proceeding 
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for  reinstatement  to  office  from  which  he  had  been  unlawfully  removed, 
was  not  barred,  by  reason  of  such  judgment,  from  thereafter  maintain- 
ing an  action  against  the  major  personally  to  recover  damages  meas- 
ured by  the  safiiry  which  plaintiff  would  have  earned  but  for  such 
exclusion  from  office. 

Police  Officers — ^Wrongful  Discharge — Action  for  Damages — ^Nonsuit,  When 
Proper.  ' 

4.  Plaintiff,  in  an  action  against  the  mayor  of  a  city  personally,  charged 
that  he  had  been  damaged  by  the  loss  of  his  salary  m  consequence  of  his 
dismissal  and  subsequent  preclusion  from  the  police  force,  contrary, 
to  the  provisions  of  the  Metropolitan  Police  Law.  His  evidence  showed 
that  upon  his  restoration  to  office,  about  eighteen  months  thereafter, 
he  presented  his  claim  for  accrued  salary,  which  was  rejected  for  some 
reason  not  made  apparent,  but  did  not  disclose  that  the  city,  though 
liable  for  his  salary  during  the  entire  period  of  unlawful  preclusion, 
could  not  be  made  to  respond.  Heldf  that  an  order  of  nonsuit  was 
proper,  no  causal  connection  between  the  unlawful  preclusion  and  loss 
of  emoluments  being  made  to  appear. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  E.  K, 
CheacRe,  Judge  of  the  Tenth  Judicial  District,  presiding. 

Action  by  Leonard  Bailey  against  Prank  J.  Edwards.  From 
a  judgment  of  nonsuit,  plaintiff  appeals.    Affirmed. 

Mr,  Wm.  T.  Pigott,  and  Mr.  Massena  Bullard,  for  Appellant, 
submitted  a  brief ;  Mr.  Pigott  argued  the  cause  orally. 

Defendant  is  bound  by  the  judgments  in  the  mandamus  pro- 
ceedings. The  judgments  in  those  cases  preclude  and  estop 
him  from  denying  the  truth  of  the  facts  established,  or  which 
might  have  been  established,  therein  and  from  questioning  the 
law  as  there  declared.  Those  judgments  are  final  and  conclu- 
sive in  this  action  as  to  all  the  issues  which  were  actually  de- 
termined and  as  to  all  matters  which  might  have  been  litigated 
as  part  of  the  subject  in  controversy  in  the  former  actions. 
{Everill  v.  Swan,  20  Utah,  56,  57  Pac.  716;  Walsh  v.  Raymond, 
58  Conn.  251,  18  Am.  St.  Rep.  264,  20  Atl.  464;  Mcintosh  v. 
Pittsburgh,  112  Fed.  705;  Chisolm  v.  Caines,  121  Fed.  401; 
Ashton  V.  Rochester,  133  N.  Y.  187,  28  Am.  St.  Rep.  619,  30 
N.  E.  965,  31  N.  E.  334 ;  Orider  v.  Tally,  77  Ala.  422,  54  Am. 
Rep.  65;  23  Cyc.  1245;  26  Cyc.  486.)  A  proceeding  in  m/inda^ 
mu^  is  a  personal  action.  It  lies  to  compel  the  performance 
of  a  personal  duty.     {State  ex  rel,  Stranahan  v.  Board  of  State 
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Canvassers,  92  Mant.  13,  4  Ann.  Cas.  73,  79  Pac.  402.)  Plaintiff 
pleaded  the  former  proceedings  and  judgments  as  estoppels 
against  defendant.  Defendant  himself  pleaded  those  proceed- 
ings and  judgments,  and  the  issues  and  evidence  therein,  and 
asked  the  court  to  consider  them.  He  relied  upon  them  as  res 
judicata  as  to  damages.  Plaintiff's  plea  was  by  way  of  estoppel 
by  res  jt^icata  as  to  certain  issues  of  fact  and  law. 

The  defendant  is  liable  in  damages.  It  matters  not  whether 
he  was  actuated  by  personal  ill-will  or  malice,  or  was  moved 
by  the  purest  motives,  in  unlawfully  discharging  plaintiff  and 
his  assignors  and  preventing  them  from  serving  as  policemen. 
Defendant's  duty  with  respect  to  them  was  merely  ministerial 
and  executive,  free  from  discretionary  power.  If,  however,  there 
was  express  malice,  exemplary  damages  could  be  recovered. 
The  only  case  we  have  discovered  in  which  actual  malice  was 
deemed  a  necessary  ingredient  in  a  cause  of  action  against  such 
an  officer  as  defendant  for  the  unlawful  dismissal  of  policemen 
is  Burch  v.  Hardwicke,  30  Gratt.  (Va.)  24,  32  Am.  Rep.  640, 
auid  there  the  court  held  that  it  would  assume  malice  because 
the  defendant  successfully  objected  to  the  plaintiff's  offer  to 
prove  malice.  In  the  present  action,  the  proofs  established  either 
that  defendant  was  prompted  solely  by  personal  malice  or  was 
reckless  of  law  and  of  the  legal  rights  of  plaintiff  and  his 
assignors.  But  the  element  of  maliciousness  is  only  material 
when  punitive  damages  are  sought.  The  question  of  defendant's 
liability  in  the  circumstances  here  existing  is  not  an  open  one 
in  Montana.  (See  Smith  v.  Zimmer,  45  Mont.  282,  125  Pac. 
420;  29  Cyc.  1441,  1442.)  '*By  the  weight  of  authority,  an 
unconstitutional  law  affords  no  protection  to  officers  who  act 
under  it.  •  •  •  "  (8  Cyc.  805,  769,  and  cases  cited.)  Where 
the  law  requires  absolutely  a  ministerial  act  to  be  done  or  not 
to  be  done  by  a  public  officer,  and  he  violates  that  law,  he 
must  answer  in  damages  to  the  person  aggrieved  by  his  mis- 
conduct or  nonfeasance.  *'A  mistake  as  to  his  duty  and  honest 
intentions  will  not  excuse  the  offender."  (Amy  v.  Supervisors, 
11  Wall.  (U.  S.)  136,  20  L.  Ed.  101;  Tracy  v.  Swartwout,  10 
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Pet.  (U.  S.)  80,  9  L.  Ed.  354;  Booth  v.  Lloyd,  33  Fed.  593; 
Belknap  v.  Sckild,  161  U.  S.  10,  40  L.  Ed.  599,  16  Sup.  Ct.  Rep. 
443 ;  Scott  V.  Donald,  165  U.  S.  58,  41  L.  Ed.  632,  17  Sup.  Ct. 
Rep.  265;  Mock  v.  City  of  Santa  Rosa,  126  Cal.  330,  58  Pac. 
826.)  A  justice  of  the  peace  is  liable,  in  an  action  of  tort,  to 
a  person  arrested  on  a  warrant  issued  under  an  unconstitutional 
statute.  So  are  the  persons  who  aid>ed  in  the  arrest,  or  caused 
a  fine  to  be  imposed.  {Kelly  v.  Bends,  4  Gray  (Mass.),  83,  64 
Am.  Dec.  50 ;  Sumner  v.  Beeler,  50  Ind.  341,  19  Am.  Rep.  718 ; 
Orider  v.  Tally,  77  Ala.  422,  54  Am.  Rep.  65 ;  Clark  v.  Miller, 
54t  N.  Y.  528;  Kinneen  v.  Wells,  144  Mass.  497,  59  Am.  Rep. 
105,  11  N.  E.  916.) 

The  district  court  held,  in  granting  the  motion  for  judgment 
in  favor  of  defendant,  that  the  identical  matter  in  controversy  in 
this  action  was  involved  in  the  four  actions  referred  to  in  the 
testimony  and  in  the  judgment-rolls  which  were  offered  in  evi- 
dence, being  proceedings  in  the  nature  of  mandamus  proceed- 
ings, wherein  the  plaintiff  and  his  assignors  were  reinstated  on 
the  police  force  of  the  city  of  Helena,  wherein  it  was  adjudged 
that  the  ordinance  was  invalid,  and  the  proceedings  under  which 
the  plaintiff  and  his  assignors  were  dismissed  were  void,  and  the 
action  of  the  mayor  and  city  council  in  dismissing  them  was 
nugatory.  Many  of  the  issues  were  common  to  this  action  and 
the  four  proceedings  in  mandamus,  but  the  causes  of  action 
here  are  not  the  causes  of  action  in  the  proceedings.  But  the 
defendant's  assertion  that  the  mandamus  proceedings  operated 
as  estoppels  upon  plaintiff  to  maintain  this  action  was  denied, 
and  the  district  court's  view  in  that  behalf  held  erroneous,  in 
Peterson  v.  Butte,  44  Mont.  401,  120  Pac.  483 ,  and  Wynne  v. 
Butte,  45  Mont.  417,  123  Pac.  531. 

Messrs,  Walsh  &  Nolan  and  Mr,  Edward  Horsky,  for  Respond- 
ent, submitted  a  brief ;  Mr,  T,  J,  Walsh  argued  the  cause  orally. 

The  essential  particular  in  which  the  appellant's  cause  failed 
was  that  it  appeared  that  he  did  not  suffer,  and  could  not  have 
suffered,  any  damages   on    account  of    the  acts  charged.     The 
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adjudications  of  this  court  have  demonstrated  that  anything  that 
was  done  was  utterly  nugatory, — that  the  appellant  and  his 
colleagues  remained  police  oflScers,  each  entitled  to  his  salary  as 
the  montlis  came  and  went.  If  the  city  d^eclined  at  the  end  of 
any  month  to  pay  its  obligation  to  him,  he  could  sue  and  recover. 
No  harm  of  any  kind  flowed  from  any  of  the  acts  complained  of. 
The  case  of  Hill  v.  Mayor  of  Boston,  193  Mass.  569,  79  N.  E. 
825,  is  directly  in  point.  (See,  also,  Millican  v.  McNeil  (Tex. 
Civ.  App.),  50  S.  W.  428;  Jones  v.  Loving,  55  Miss.  109,  30 
Am.  Rep.  508.)  In  Butler  v.  Kent,  19  Johns.  (N.  Y.)  223,  10 
Am.  Dec.  219,  the  very  sensible  rule  is  asserted  that  **an  in- 
dividual cannot  maintain  an  action  against  an  officer  or  other 
person  for  damages  arising  from  a  breach  of  duty  to  the  public, 
without  showing  some  special  and  peculiar  injury  to  himself.*' 
The  ease  of  McHenry  v.  Sneer,  56  Iowa,  649,  10  N.  W.  234,  is 
closely  analogous. 

The  subject  of  mandamus  is  covered  in  Montana  by  sections 
7213-7226,  Revised  Codes.  They  were  taken  from  California, 
sections  1084-1097,  Kerr's  Code  of  Civil  Procedure.  There  are 
no  California  decisions  applicable  to  the  case  at  bar.  Washing- 
ton has  the  same  statute  as  Montana  in  reference  to  the  award 
of  damages  in  mandamus  proceedings.  (Laws  1895,  sec.  26.) 
The  effect  of  a  judgment  in  mandamus,  as  a  bar  to  a  subsequent 
action  for  damages,  was  directly  passed  upon  by  the  supreme 
court  of  Washington  in  the  case  of  Achey  v.  Creech,  21  Wash. 
319,  58  Pac.  208,  where  it  was  said : 

"The  respondent  elected  to  prosecute  her  rights  in  the  statu- 
tory form  of  mandamus.  That  action  was  prosecuted  to  final 
judgment,  and,  when  a  party  has  a  choice  of  remedies  by  maw- 
damv^  or  suit  for  damages,  the  adoption  of  one  bars  the  right 
to  invoke  the  other.  (Merrill  on  Mandamus,  par.  311 ;  Kendall 
V.  Stokes,  3  How.  (U.  S.)  87,  11  L.  Ed.  506;  State  v.  Ryan,  2 
Mo.  App.  303.)  •  •  •  Having,  then,  the  right  to  plead  and 
recover  damages  in  the  mandamus  proceeding,  the  law  will  pre- 
sume that  she  demanded  and  received  in  that  action  all  that  she 
was  entitled  to,  and  the  defendant  will  not  be  subjected  to  the 
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• 
defense  of  a  multiplicity  of  suits,  when  all  the  subjects  of  the 

controversy  could  be  decided  in  one  action. ' '  Idaho  also  has  the 
same  statute  as  Montana.  In  the  case  of  HUl  v.  Morgan,  Judge, 
9  Idaho,  777,  76  Pac.  765,  the  court  used  the  following  language : 
'*If  judgment  be  given  for  the  applicant,  he  may  recover  the 
damages  which  he  has  sustained,  as  found  by  the  jury,  or  as  may 
be  determined  by  the  court  or  referee,  upon  a  reference  to  be 
ordered,  together  with  costs;  and  for  such  damages  and  costs 
an  execution  may  issue ;  and  a  peremptory  writ  of  mandate  must 
also  be  awarded  without  delay."  In  Colorado,  in  mandamus,  a 
judgment  directing  the  sheriflE  to  restore  property  and  pay  dam- 
ages therein  assessed  was  sustained.  {Bell  v.  Thomxis,  49  Colo. 
76,  31  L.  R.  A.  (n.  s.)  664,  111  Pac.  76.)  The  supreme  court 
of  Washington  has  further  construed  said  m^ndamius  statutes 
and  further  affirmed  Achey  v.  Creech,  supra,  in  the  case  of 
State  V.  Lamprey,  57  Wash.  94, 106  Pac.  501.  (See,  also,  26  Cj^c. 
483;  Kendall  v.  Stokes,  3  How.  (U.  S.)  87,  11  K  Ed.  506.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

According  to  the  complaint,  the  appellant,  plaintiff  below,  and 
Moses  Quintin,  Qeorge  Farnam  and  William  F.  Bossier  were 
on  June  1,  1908,  members  of  the  police  force  of  the  city  of, 
Helena;  on  that  day  the  respondent  ** wrongfully,  unlawfully, 
maliciously  and  oppressively,  and  under  color  of  his  pretended 
authority  as  mayor  of  said  city,  did  without  right  or  jurisdic- 
tion or  authority,  and  contrary  to  the  provisions  of  the  statute 
in  that  behalf  enacted,"  cause  their  dismissal  and  exclusion  from 
office ;  and  although  they  at  all  times  and  by  all  proper  means 
protested  against  this  exclusion  and  repeatedly  reported  for 
duty  and  tendered  their  services  as  members  of  the  police  force, 
they  were  by  the  act  of  respondent  deprived  of  "all  the  insignia, 
badges,  privileges  and  emoluments"  of  office  until  their  restora- 
tion by  judicial  mandate  on  February  11,  1910.  The  personal 
claims  of  Quintin,  Farnam  and  Bossier  are  alleged  to  have  been 
assigned  to  the  appellant,  and  he  prays  damages  measured  by 
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the  salary  of  each  officer  daring  the  period  of  deprivation,  with 
interest. 

Several  questions  are  presented  by  the  assignment  of  errors, 
bnt  they  are  all  resolvable  into  one,  viz.:  whether  the  trial  court 
eorrectly  granted  respondent's  motion  for  nonsuit.  The  order 
of  nonsuit,  to  be  sustained,  must  find  support  in  one  or  the 
other  of  the  foUowing  grounds:  (1)  That  the  appellant  is  barred 
and  concluded  from  maintaining  this  action  on  principles  of 
res  judicata;  (2)  that  the  evidence  does  not  show  any  damages 
suffered  by  plaintiff  which  are  recoverable  in  this  action. 

1.  It  seems  advisable  to  first  dispose  of  the  question  presented 
by  the  pleas  in  the  answer,  to  the  effect  that  the  appellant  is 
[1]  precluded  from  maintaining  this  action  because  he  and 
his  assignors  prosecuted  against  the  present  respondent,  cus  mayor 
of  the  city  of  Helena,  their  several  mandamus  proceedings  in 
and  through  the  district  court  of  the  first  judicial  district  and 
to  final  decision  by  this  court  ''for  the  same  causes  of  action 
as  are  now  pleaded  and  in  which  the  matters  now  in  controversy 
were,  or  might  have  been,  determined." 

It  is  disclosed  by  the  reply  that  the  fact-basis  for  the  relief 
now  sought  is  essentially  the  same  as  that  for  relief  in  the 
[2,  3]  mandamus  proceedings.  Among  the  issues  then  pre- 
sented and  determined  were  ''whether  or  not  defendant,  acting 
under  the  pretense  and  cover  of  his  office  as  said  mayor,  but 
without  authority  of  law  and  contrary  to  the  provisions  of  the 
statute  in  that  behalf  enacted  and  without  any  right  or  justifi- 
cation so  to  do,  on  June  1,  1908,  did  unlawfully  dismiss  and 
discharge  plaintiff  from  said  police  force  and  preclude  him 
from  the  use  or  enijoyment  of  said  place,  and  prevent  him  from 
performing  any  service  or  dnity  as  a  member  of  said  force,  and 
thereafter  always  prevented  plaintiff  from  acting  as  such  mem- 
ber and  from  discharging  his  duties  as  such,  and  deprived  him 
of  his  badges  and  other  insignia  of  his  office  and  of  his  privi- 
leges as  such  member." 

The  loss  of  emoluments  as  a  matter  of  special  damage  was  not 
raised  by  the  pleadings  in  the  mandamus  proceedings;  but  it  is 
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quite  clear  that  if  causes  of  action  as  against  Frank  J.  Edwards^ 
personally,  now  exist  in  virtue  of  the  ckims  of  appellant  and 
his  confreres,  they  existed  in  part,  if  not  in  toto,  at  all  stages 
of  the  mandamus  proceedings  against  Edwards  as  mayor;  and 
if  these  claims  should  have  been  litigated  in  those  proceedings, 
then  under  the  familiar  principle,  applicable  in  mandamus  as 
elsewhere,  that  a  judgment  concludes  the  parties  thereto  and 
their  privies  as  to  all  matters  which  might  have  been  litigated  as 
part  of  the  subject  in  controversy,  they  cannot  be  litigated  now. 
The  question  is  not  free  from  perplexity.  In  the  Chapter  of 
our  Codes  relating  to  m^andamiLS,  we  find  provisions  for  a  verified 
answer;  for  traversing  the  answer;  for  trial  by  jury  of  certain 
questions  of  fact;  for  judgment;  and  **if  judgment  be  given 
[2]  for  the  applicant,  he  may  recover  the  damages  which  he 
has  sustained,  as  found  by  the  jury,  •  •  •  together  with 
costs,"  etc,  (Rev.  Codes,  sec.  7224.)  This  section  is  apparently 
an  open  door  to  any  claim  of  damages  whatsoever  arising  out  of 
the  transaction  which  the  writ  of  mandate  is  invoked  to  remedy ; 
and  such — ^the  expressed  conclusion  of  some  courts — is  implied 
in  the  decisions  of  others  to  be  found  upon  the  subject.  (Achey 
V.  Creech,  21  Wash.  319,  58  Pac.  208 ;  Bell  v.  Thomas,  49  Colo. 
76,  31  L.  R.  A.  (n.  s.)  664,  111  Pac.  76;  People  ex  rel  Broderick 
V.  Morton,  24  App.  Div.  563,  49  N.  Y.  Supp.  760 ;  People  ex  rel. 
Deerell  v.  Musical  Mut.  Pro.  Union,  118  N.  Y.  101,  23  N.  E.  129 ; 
Marion  Beneficial  Society  v.  Commonwealth,  31  Pa.  82 ;  Hibemia 
Fire  Engine  Co.  v.  Commonwealth,  93  Pa.  2€4;  State  v.  Board 
of  Commissioners,  11  Kan.  66;  State  ex  rel.  Race  v.  Cranney, 
30  Wash.  594,  71  Pac.  50;  State  ex  rel.  Billings  v.  Lamprey,  57 
Wash.  84,  106  Pac.  501 ;  McClure  v.  Scates,  64  Kan.  282,  67  Pac. 
856 ;  People  ex  rel.  Van  Valkeniurgh  v.  Sage  et  al.,  3  How.  Pr. 
(N.  Y.)  56.)  There  are  several  considerations,  however,  which 
convince  us  that  this  cannot  be  the  correct  interpretation  of  the 
statute.  In  the  first  place,  all  the  decisions  which  seem  to  hold 
that  damages  for  the  original  wrong  may  be  recovered  in  the 
mandamus  proceeding  are  either  upon  statutes  judicially 
declared  to  follow  the  Statute  of  Anne  {9th  Anne,  Chap.  20) ,  or 
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they  stand  upon  the  theory  that  mandamus  is,  to  all  intents  and 
purposes,  a  civil  action.  The  Chapter  of  our  Code  relating  to 
mandamus  has  been  part  of  our  written  law  since  the  territory 
was  organized  (Bannack  Statutes,  p.  123  et  seq.;  Codified  Stats. 
1872,  p.  206  et  seq,;  Rev.  Stats.  1879,  p.  142  et  seq.;  Comp. 
Stats.  1887,  p.  206  et  seq.;  Code  Civ.  Proc.  1895,  sec.  1960 
et  seq.) ;  and  very  early  in  our  history  it  was  settled  that  mnn- 
damus  is  not  a  civil  action  and  that  the  Statute  of  Anne 
is  not  in  force  with  us  {Chumasero  v.  Potts,  2  Mont.  242,  258, 
et  seq.;  Territory  v.  Potts,  3  Mont.  364,  366).  In  Chum^asero 
V.  Potts,  this  court,  touching  the  nature  of  mandamus  said: 
"To  call  this  an  action  or  suit  at  law  would  certainly  be  a  mis- 
nomer. •  •  •  The  manner  in  which  the  term  *  civil  action' 
is  used  in  these  two  sections  [sees.  522,  529,  Civ.  Prac.  Act,  1872 ; 
Rev.  Codes  1907,  sees.  7218,  7225]  shows  conclusively  that  our 
legislative  assembly  did  not  consider  that  the  proceedings  in 
mandamus  were  a  civil  action.  •  •  •  The  civil  action  has 
reference  exclusively  to  private  wrongs.  •  •  •  What  is  the 
nature  of  the  proceeding  called  mandamus?  It  is  not  applica- 
ble as  a  redress  for  mere  private  wrongs.  •  •  •  It  can  be 
resorted  to  only  in  those  cases  where  the  matter  in  dispute,  in 
theory,  concerns  the  public  and  in  which  the  public  has  an  inter- 
est. •  •  •  The  enforcement  of  the  writ  may  incidentally, 
and  as  a  result,  affect  private  rights,  but  this  is  not  the  prime 
object  of  the  issuance  of  the  writ.  •  •  •  The  attempt  to 
classify  the  proceedings  in  mandamus  is  always  futile.  It  is  sui 
generis.  Undoubtedly  it  may  be  called  an  extraordinary  legal 
remedy,  civil  in  its  nature.  •  •  •  But,  being  a  remedy  to 
enforce  public  rights  and  not  for  the  enforcement  of  private 
rights  or  the  prevention  or  redress  of  private  wrongs,  it  is  not 
a  civil  action."  Again,  in  the  recent  case  of  State  ex  rel. 
Stuewe  V.  Hindson,  44  Mont.  429,  442,  120  Pac.  485,  we  find  the 
following:  '*This  proceeding  is  essentially  ex  relatione.  While 
Stuewe  is  nominally  the  complaining  party,  the  taxpayers  of 
Lewis  &  Clark  county  constitute  the  real  party  in  interest;  and 
if  it  can  be  said  that  from  the  allegations  contained  in  the  affi- 
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davit  and  the  alternative  writ  the  taxpayere  of  the  county  are 
entitled  to  relief  of  any  character,  which  can  be  granted  in  this 
proceeding,  it  is  the  duty  of  the  courts  to  extend  that  relief, 
whether  this  relator  individually  desires  it,  or  the  attorney  gen- 
eral opposes  it.  In  our  determination,  we  are  not  bound  by  the 
prayer  of  the  relator,  but  may  search  the  affidavit,  and  order 
SFUch  relief  as  the  facts  stated-  may  warrant;  for  the  relief  is 
granted,  not  to  Stuewe  individually,  but  to  the  public,  the  real 
party  in  interest."  Inferences,  therefore,  founded  upon  the 
Statute  of  Anne  or  upon  the  hypothesis  that  mandamus  is  a  civil 
action,  can  have  no  validity  to  require  such  a  construction  of 
section  7224,  Revised  Codes,  as  respondent  here  seeks  to  evoke. 

And  this  conclusion  finds  collateral  support  in  the  further 
fact  that  in  a  m/indamus  proceeding  a  jury  is  not  a  matter  of 
right  but  of  discretion.  Any  and  all  of  the  questions  arising 
therein,  whether  of  law  or  of  fact,  may  be  tried  by  the  court 
without  a  jury,  with  or  without  a  reference  (sec.  7219,  Rev. 
Codes ;  Chumasero  v.  Potts,  supra) .  If  the  relator  must  litigate 
therein  any  private  right  to  damages  which  he  may  have  against 
the  respondent  personally,  arising  out  of  the  wrong  to  which  the 
mandate  itself  is  directed,  perforce  the  adversary  must  submit; 
so  that  a  cause  of  action  at  law  becomes  summarily  justiciable 
without  a  jury,  notwithstanding  the  fact  that  as  to  such  causes 
of  action  both  parties  are  entitled  to  a  jury  and  cannot  be  com- 
pelled to  submit  to  a  summary  adjudication.  (U.  S.  Const.,  7th 
Amendment ;  Base?/  v.  Oallagher,  20  Wall.  (U.  S.)  670,  22  L.  Ed. 
452,  1  Morr.  Min.  Rep.  683;  Const.  Mont.,  Art.  Ill,  sec.  23; 
Chessman  v.  Hale,  31  Mont.  577,  581  et  seq.,  3  Ann.  Cas.  1038, 
68  L.  R.  A.  410,  79  Pac.  254.)  But  the  statute  clears  itself 
of  any  such  absurdity.  It  says,  the  applicant,  if  he  prevail,  may 
have  **the  damages  he  has  sustained"  as  found  by  the  jury,  etc. 
Sustained  by  whatt  Surely,  by  those  circumstances  upon  which 
a  jury  may,  but  need  not  be,  called  to  pronounce.  These  are 
questions  of  fact  raised  by  the  answer,  "essential  to  the  deter- 
mination of  the  motion  and  affecting  the  substantial  rights  of 
the  parties,  and  upon  the  supposed  truth  of  the  allegation  of 
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which  the  application  for  the  writ  is  based."  (Sec.  7219.)  How 
is  the  question  of  what  damages  the  applicant  may  have  suffered 
from  official  inaction  essential  to  the  determination  of  whether 
the  writ  shall  go  to  compel  official  action  f  Or  how  is  the  quech 
tion  of  what  damages  the  applicant  may  have  sustained  by  reason 
of  preclusion  from  office  essential  to  determine  whether  he  shall 
be  restored!  It  seems  to  be  the  rule  even  under  the  civil  action 
theory  of  mandamus  that  damages  cannot  be  awarded  unless  the 
peremptory  writ  is  issued  {Brotun  v.  Worthen,  63  Kan.  883,  65 
Pac.  255) ;  and  it  is  settled  in  this  state  that  the  peremptory  writ 
cannot  issue  after  the  term  of  the  officer  involved  has  expired 
{State  ex  rel.  Stranahan  v.  Board,  32  Mont.  13,  4  Ann.  Cas.  73, 
79  Pac.  402) ;  what,  in  such  a  case,  becomes  of  the  relator's  right 
to  damages  for  the  original  wrong  if  they  are  necessarily  triable 
in  the  mandamus  proceedings  f 

The  foregoing,  and  other  considerations,  as  we  think,  justify 
our  opinion  that  section  7224  is  not  to  be  interpreted  as  con- 
[3]  tended  by  the  respondent;  but  rather  that  the  damages 
therein  provided  to  be  allowed  in  mandamus  proceedings  are 
such  damages  as  are  incidiental  to  the  proceedings  themselves, 
and  not  those  arising  out  of  the  prior  preclusion  or  deprivation 
which  the  writ  itself  was  invoked  in  part  to  redress.  This  brings 
us  within,  not  the  letter,  but  the  spirit  of  the  decision  in  Peter- 
son V.  City  of  Butte,  44  Mont.  401,  Ann.  Cas.  1913B,  538,  120 
Pac.  483,  and  to  our  final  conclusion  upon  this  branch  of  the 
case:  That  the  plaintiff  is  not  precluded  from  maintaining  this 
action  by  the  litigation  of  the  mandamus  proceedings  referred  to 
in  the  answer. 

2.  We  are  constrained,  however,  to  agree  with  the  contention 
of  respondent  that  the  evidence  presented  to  the  trial  court  was 
[4]  insufficient  to  sustain  the  action  as  laid.  The  complaint 
alleges  'Hhat  by,  through  and  because  of  the  hereinbefore  stated 
unlawful,  wrongful,  oppressive  and  malicious  acts  and  conduct 
of  said  defendant,  plaintiff  has  been  and  still  is  deprived  of  said 
emoluments  and  compensation,"  to  his  damage,  etc.  The 
''unlawful,  wrongful,  oppressive   and   malicious   acts  and  con- 
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diuct"  above  referred  to  are  the  dismifisal  and  preclusion  of  the 
plaintiff  and  his  associates  from  their  ofSces  as  policemen.  No 
other  damages  are  claimed,  no  other  cause  of  damage  is  alleged; 
so  thai  the  burden  of  the  charge  is  that  the  plaintiff  and  his 
associates  were  damaged  by  the  loss  of  their  salary  in  consequence 
of  their  unlawful  dismissal  and  preclusion,  and  not  otherwise. 
What  causal  connection  there  was  between  their  dismissal  and 
preclusion  on  the  one  hand,  and  the  loss  of  salary  on  the  other, 
is  not  further  revealed. 

At  the  close  of  appellant's  case  the  state  of  the  proof  as  regards 
any  causal  connection  between  the  respondent's  acts  and  the 
damages  claimed!  was  this:  Bailey  and  his  associates  had  been 
kept  out  of  their  offices  from  June  1,  19Q8,  to  February  10,  1910, 
as  the  result  of  orders  of  the  respondent  under  an  ordinance 
judicially  held  to  be  void ;  during  that  time  they  drew  no  pay ; 
upon  their  restoration  they  presented,  in  due  form,  to  the  mayor 
and  city  council  their  verified  claims  for  the  accrued  salary,  and 
these  claims,  for  some  reason,  not  made  to  appear,  were  rejected. 
There  was  an  offer  of  proof  that  the  city  had  exceeded  the  con- 
stitutional limit  of  indebtedness,  but  this  was  rejected,  and  prop- 
erly so,  for  lack  of  an  allegation  in  the  pleadings. 

The  various  decisions  of  this  court  relative  to  the  status  of  the 
plaintiff  and  his  associates  establish  that  their  dismissal  and  pre- 
clusion from  office  were  without  legal  effect.  {State  ex  reL 
Quintin  v.  Edwards,  38  Mont.  250,  99  Pac.  940;  State  ex  rel. 
Quintin  v.  Edwards,  40  Mont.  287,  20  Ann.  Cas.  239,  106  Pac. 
695 ;  State  ex  rel.  Bailey  v.  Edwards,  40  Mont.  313,  106  Pac.  703 ; 
State  ex  rel.  Edwards  v.  District  Court,  41  Mont.  369,  109  Pac. 
434.)  In  contemplation  of  law,  therefore,  they  were  never  dis- 
missed, but  were,  during  the  entire  period  of  their  unlawful  pre- 
clusion, police  officers  of  the  city,  entitled  to  be  paid  as  such,  and, 
upon  making  good  their  claim  to  the  office,  in  position  to  assert 
their  right  as  against  the  city  to  the  salary  accrued.  {Peterson 
V.  City  of  Butte,  44  Mont.  401,  Ann.  Cas.  1913B,  538,  120  Pac. 
483;  Wynne  v.  City  of  Butte,  45  Mont.  417,  123  Pac.  531.) 
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So  far  as  we  can  tell,  the  failure  of  appellant  and  his  associates 
to  receive  their  pay  may  have  been  due  to  circumstances  wholly 
unconnected  with  the  acts  of  respondent  complained  of ;  for  there 
is  absolutely  nothing  before  us  to  show  that  the  city  could  not 
have  been  made  to  respond  or  that  it  cannot  now  be  made  to 
respond;  and  if  it  should  be  made  to  respond,  no  emoluments 
will  have  been  lost  and  therefore  no  damages  suffered  of  the 
character  alleged. 

''But  it  doe9  not  lie  in  th<e  mouth  of  defendant  to  say  that 
another  person — Helena — is  liable  for  the  salaries'*;  so  say 
appellant's  counsel,  and  Lumley  v.  Gye,  2  El.  &  Bl.  216,  is  cited 
in  support  of  this  position.  That  case,  which  was  for  damages 
directly  due  to  the  malicious  act  of  Gye  in  procuring  an  opera 
singer  to  abandon  her  contract  with  Lumley,  was  decided  upon 
principles  wholly  foreign  to  the  case  at  bar;  and  without  indicat- 
ing whether  we  should,  under  appropriate  circumstances,  care 
to  follow  it,  we  note  in  the  opinion  of  Compton,  J.,  this  language : 
"The  damages  occasioned  by  such  malicious  injury  might  be  cal- 
culated upon  a  very  different  principle  from  the  amount  of  the 
debt  which  might  be  the  only  sum  recoverable  on  the  contract. 
•  •  •  The  servant  or  contractor  may  be  utterly  unable  to  pay 
anything  like  the  amount  of  the  damage  sustained  entirely  from 
the  wrongful  act  of  the  defendant."  In  the  case  at  bar  damage 
might  have  been  claimed  upon  a  different  basis  and  therefore 
calculated  upon  a  different  principle  and  upon  the  amount  of  the 
unpaid  salary;  but  it  was  not.  The  city  of  Helena  may  be 
utterly  unable  to  pay  the  salary  arrears,  and  the  damage  sus- 
tained by  appellant  may  be  due  entirely  to  the  wrongful  act  of 
respondent;  but,  if  so,  these  facts  have  not  been  made  to  appear. 
This  being  true,  there  was  a  lack  of  proof;  and  for  this  reason 
the  judgment  must  be  afSrmed. 

Affirmed. 

Mb.  Chiep  Justice  Brantlt  and  Mb.  Justice  Hollowat 
concur. 
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On  Reheabing. 

(Submitted  June  11,  1913.    Decided  Julj  7,  1^13.) 
MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

After  a  careful  consideration  of  the  propositions  submitted  on 
rehearing  by  counsel  for  appellant,  we  are  convinced  that  the 
result  reached  in  the  opinion  heretofore  announced  is  the  right 
one.  Much  contention  is  based  upon  the  use  in  the  opinion  of 
the  following  language:  "There  was  an  offer  of  proof  that  the 
city  had  exceeded  the  constitutional  limit  of  indebtedness,  but 
this  was  rejected,  and  properly  so,  for  lack  of  an  allegation  in 
the  pleadings."  This  statement  is  not  literally  correct.  The 
trial  court  did  reject  the  evidience  referred  to  in  the  first  instance 
for  the  reason  stated,  but  later  caused  the  record  to  show  that 
evidence  had  been  received  of  the  fact  that  the  indebtedness  of 
the  city  was  beyond  the  constitutional  limit.  However,  the 
remark  quoted  was  made  merely  in  passing.  The  presence  in 
the  record  of  the  fact  referred  to  is  not  decisive  of  this  appeal. 
The  record!  still  falls  short  of  establishing  a  causal  connection 
between  the  unlawful  preclusion  alleged,  and  the  loss  of  emolu- 
ments. It  still  fails  to  show  by  competent  evidence  how  the 
utterly  void  act  of  Edwards  could  produce  the  result  complained 
of  or  that  the  city  could  not  have  been  made  to  pay  the  salaries 
of  appellant  and  his  associates  as  they  accrued.  We  do  not  feel 
that  the  judgment-roll  in  the  mandamtis  suits  presented  in  evi- 
dence can  be  considered  for  any  purpose,  save  that  for  which 
they  were  pleaded,  to-wit :  that  there  was  adjudicated  therein  the 
right  of  appellant  and  his  associates  to  the  ofSces  in  question. 

Judgment  afSrmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway  con- 
cur. 
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DAILY,  Respondent,  v,  MARSHALL  et  al.,  Defendants; 

MILLS,  Appellant. 

(No.    3,246.) 
(Submitted  April  19,  1913.    Decided  May  14,  1913.) 

[133  Pac.  681.] 

Corporations — Annnal  Reports — Failure  to  Make — Liability  of 
Directors  —  Complaint  —  Sufficiency  —  Collateral  Attack  — 
Estoppel  —  Statutes  —  Constitutionality  —  Evidence  —  Ad- 
missibility. 

Corporations — Directors — Annual  Reports — T\iilure  to  Make — Complaint. 

1.  One  who  seeks  to  hold  directors  of  a  corporation  liable  for  failure 
to  comply  with  the  provisions  of  section  3850,  Revised  Codes,  as 
amended  (Laws  1909,  Chap.  140),  relative  to  filing  the  annual  report 
therein  specified,  must  allege  facts  and  circumstances  clearlj  showing 
that  the  liability  has  attached,  nothing  being  presumed  in  favor  of  the 
pleader. 

Same — Complaint — Sufficiency — Construction — Implication. 

2.  Since,  under  section  3833,  Revised  Codes,  a  corporation  for  profit 
must  have  a  capital  stock,  an  allegation  that  a  concern  was  organized 
and  operated  for  profit  implies  that  in  order  to  have  any  legal  ex- 
istence it  must  have  had  a  capital  stock;  hence,  under  the  rule  that 
whatever  is  necessarily  implied  or  reasonably  to  be  inferred  from  an 
allegation  in  a  pleading  is  to  be  taken  as  directly  averred,  the  allega- 
tion, in  an  action  of  the  character  referred  to  in  paragraph  1^  supra, 
was  sufficient  as  against  the  objection  that  it  did  not  directly  aver  that 
the  corporation  had  a  capital  stock. 

Pleading  and  Practice — Complaint — Insufficiency — Mode  of  Attack. 

3.  For  purposes  of  attack  on  a  complaint  for  insufficiency,  a  motion 
for  judgment  on  the  pleadings,  an  objection  to  the  introduction  of 
evidence,  and  a  motion  for  nonsuit  raise  only  such  questions  as  arise 
upon  a  generjil  demurrer. 

Corporations — ^Statutes — Failure  to  Observe — Dissolution — Collateral  Attack. 

4.  After  a  corporation  has  come  into  existence  as  provided  by  section 
3825,  Revised  Codes,  failure  to  observe  the  requirements  prescribed  by 
section  3829  ei  seq.,  relative  to  the  adoption  of  by-laws,  the  election 
of  directors  and  officers,  etc,  though  rendering  the  corporate  franchise 
and  privileges  subject  to  forfeiture  under  section  3892,  by  affirmative 
action  by  the  state,  does  not  ipso  facto  work  a  dissolution  of  it  or 
lay  its  corporate  capacity  open  to  attack  collaterally  by  a  private 
citizen  in  a  controversy  between  him  and  the  corporation. 

Same — Duties  of  Directors — Estoppel. 

5.  A  corporation  cannot,  after  having  been  engaged  in  business  ap- 
parently in  good  faith,  avoid  liabilities  incurred  under  the  corporate 
name,  on  the  ground  that  its  directors  had  not,  in  the  conduct  of  its 
private  affairs,  observed  the  forms  of  law  in  perfecting  its  organization 
and  that  therefore  it  had  ceased  to  exist  as  a  corporation;  nor  can 
a  director  thereof,  whether  properly  chosen  or  not,  after  taking  an  active 
part  in  the  conduct  of  its  business,  deny  its  corporate  being  on  such 
ground,  in  order  to  escape  personal  liability  under  section  3850,  supra, 
for  failure  to  file  the  annual  report  therein  required. 
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Same — Statutes — Congtitntionalitj. 

6.  Section  3850,  supra,  held  not  unconstitutional  as  casting  'liabilities 
and  burdens  upon  domestic  corporations  from  which  foreign  corpora- 
tions are  exempt/'  the  penalty  for  failure  to  file  the  annual  report  being 
placed  upon  the  officers  and  directors  and  not  upon  the  corporation. 

Same — Statutes — Strict  Construction. 

7.  Section  3850,  supra,  is  penal  onlj  in  the  sense  that  it  creates  a 
liability  not  known  to  the  common  law,  and  therefore  must  be  strictly 
construed. 

Same — Constitution — ^Directors— Penal  Statutes. 

8.  A  fine  witbin  the  meaning  of  section  20,  Article  III,  of  the  Con- 
stitution, which  declares  that  excessive  fines,  etc.,  shall  not  be  inflicted, 
is  a  penalty  exacted  by  the  state  for  a  criminal  offense;  therefore, 
such  provision  has  not  any  application  to  the  penalty  imposed  upon 
directors  of  a  corporation  for  neglect  to  file  the  annual  statement  re- 
quired by  section  3850,  Revised  Codes,  as  amended. 

Same — Documentary  Evidence — Admissibility. 

9.  Papers  signed  by  defendant  as  director  which  tended  to  show  that 
his  corporation  had  been  engaged  in  doin^  business  as  such  and  that  he 
and  his  associates  had  acted  in  the  capacity  of  directors,  were  properly 
admitted  in  evidence  as  showing  use  of  the  corporate  franchise. 

Same — Existence — Question  for  Court,  When. 

10.  The  question  whether  a  corporation  was  in  e:pstence  de  jure  or 
de  facto  was  one  of  law  for  the  court,  where  the  evidence  did  not 
present  a  disputed  question  of  fact. 

Appeal  from  District  Court.  Miasoida  County;  F.  C.  Webster^ 

Judge, 

Action  by  John  R.  Daily  against  Thomas  C.  Marshall,  Thomas 
N.  Marlowe  and  W.  P.  Mills.  Judgment  for  plaintiffs  and 
defendant  Mills  appeals  from  it  and  an  order  denying  his  motion 
for  a  new  trial.    Affirmed. 

Mr,  Frank  A.  Roberts,  and  Messrs,  Ounn,  Rasch  &  Hall, 
for  Appellant,  submitted  a  brief;  Mr,  Roberts  and  Mr,  Carl 
Rasch  argued  the  cause  orally. 

The  liability  of  the  appellant  for  the  respondent's  claim  and 
demand  is  sought  to  be  established  under  the  provisions  of  the 
Act  of  1909  (Laws  1909,  p.  217),  but  in  order  to  do  so,  it  was 
incumbent  upon  the  plaintiff,  as  was  said  by  the  court  of  appeals 
of  New  York  in  the  case  of  Whitney  v.  Cammann,  137  N.  Y.  342, 
33  N.  E.  305,  to  ''allege  and  prove  affirmatively  every  fact  and 
circumstance  upon  which  his  right  to  recover  depends,  and  noth- 
ing will  be  presumed  in  his  favor."  And,  as  was  stated  by 
Judlge  Thompson  in  his  work  on  Corporations  (2  Thompson  on 
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Corporations,  2d  ed.,  par.  1337) :  "It  would  require  no  judicial 
determination  to  establish  the  rule  that  there  could  be  no  liabil- 
ity on  the  part  of  the  directors  or  trustees  unless  the  corporation 
camfe  strictly  within  the  terms  of  the  statute."  Inasmuch  as  the 
statutory  requirement  to  file  annual  reports  is  applicable  only 
to  corporations  ''having  a  capital  stock,"  it  was  necessary  for 
the  plaintiff  to  allege  in  his  complaint,  inter  alia,  that  the  Mis- 
soula Palace  Market  was  a  corporation  coming  within  the 
description  of  that  class  of  corporations  upon  whom  it  has  been 
made  obligatory  to  file  such  reports.  (See  Wethey  v.  Kemper, 
17  Mont.  491,  43  Pac.  716 ;  Marshall  v.  Barr,  27  App.  Div.  97, 50 
N.  Y.  Supp.  116 ;  Church  v.  Btitterfield,  19  Misc.  Rep.  265,  44 
N.  Y.  Supp.  381 ;  Anfenger  v.  Ameiger  Pub.  Co.,  9  Colo.  377, 
12  Pac.  400.) 

There  was  not  the  slightest  pretense  on  the  part  of  any  of  the 
incorporators  to  comply  with  the  statutory  requirements  neces- 
sary to  enable  the  corporation  to  act  in  a  corporate  capacity  or 
use  its  corporate  franchise.  The  mere  filing  of  the  articles  of 
incorporation  did  not  confer  upon  the  Missoula  Palace  Market, 
or  its  incorporators,  the  power  or  authority  to  transact  business 
as  a  corporation.  There  never  was  an  attempt  madie  to  organize 
the  company  in  compliance  With  the  law;  the  concern  never  at 
any  time  was  anything  but  a  corporation  on  paper;  there  was 
no  user  whatever  of  any  corporate  functions  after  the  filing  of 
the  articles  of  incorporation,  and  on  August  2,  1907,  its  corporate 
existence  came  to  an  end  by  virtue  of  section  3892  of  the  Revised 
Codes,  the  provisions  of  which  are  self-executing,  and  a  failure 
to  organize  within  the  time  limited  by  its  provisions  terminates 
the  existence  of  the  corporation.  {Kaiser  Land  &  Fruit  Co.  v. 
Curry,  155  Cal.  638,  103  Pac.  341;  Faniham  v.  Benedict,  107 
N.  Y.  159,  13  N.  B.  784;  In  re  Brooklijn,  Q,  C.  &  S.  R,  Co., 
185  N.  Y.  171,  77  N.  E.  994 ;  Los  Angeles  By.  Co,  v.  City  of  Los 
Angeles,  152  Cal.  242,  92  Pac.  490;  Eawley  v.  Bonanza  Queen 
Min.  Co.,  61  Wash.  90,  111  Pac.  1073.)  Without  organizing,  the 
corporation  remains  a  mere  form,  without  substance  or  vitality, 
and  the  statute  fixes  the  time  within  which  it  must  ''put  on  the 
habiliments  of  a  corporation/'  or  cease  to  exist.     (Walton  v. 
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Oliver,  49  Kan.  107,  33  Am.  St.  Rep.  355,  30  Pac.  172.  See,  also, 
Nekama  Coal  Co.  v.  Settle,  54  KaiL  424,  38  Pac.  483 ;  Carolina 
etc.  Ry.  Co.  v.  McCown,  84  S.  C.  318,  66  S.  B.  426  (citing 
Walton  y.  Oliver,  supra) ;  Watson  v.  Albany  etc.  Ry.  Co.,  Ill 
Ga.  10,  36  S.  E.  324;  Whetsone  v.  Cra^  Bros.  Mfg.  Co.,  1  Kan. 
App.  320,  41  Pac.  211 ;  Wechselberg  v.  Flour  City  Nat.  Bank, 
64  Fed.  90,  26  L.  R.  A.  470,  12  C.  C.  A.  56.) 

The  only  evidence  of  apparent  corporate  action  by  the  Mis- 
soula Palace  Market  were  the  reports  filed  in  January,  1908  and 
1909,  and  a  notice  of  a  stockholders'  meeting,  published  on 
January  8,  1910.  But  this  did  not  prove,  or  tend  to  prove,  the 
existence  of  either  a  de  jure  or  a  de  facto  corporation.  In  the 
case  of  Milwaukee  Oold  Extraction  Co.  v.  Gordon,  37  Mont.  209, 
95  Pac.  995,  this  court  enumerated  the  requisites  of  proof  neces- 
sary to  establish  the  existence  of  a  de  facto  corporation.  The 
absence  of  any  one  of  the  above  requirements  defeats  the  claim. 
{Farmers'  Mutual  v.  Reser,  43  Ind.  App.  634,  88  N.  E.  349.) 
As  in  the  Milwaukee  Oold  Extraction  Company  case,  so  here 
there  is  a  complete  failure  of  proof  with  respect  to  two  of  the 
prerequisites.  The  Missoula  Palace  Market  was  never  attempted 
to  be  organized  as  a  corporation,  and  it  never  did,  nor  attempted 
to  do,  any  business  as  such.  (See  Martin  v.  Deetz,  102  Cal.  55, 
41  Am.  St.  Rep.  151,  36  Pac.  368 ;  Kirkland  v.  Kille,  99  N.  Y. 
390,  2  N.  E.  36 ;  Wall  v.  Mines,  130  Cal.  27,  62  Pac.  386 ;  Emery 
V.  De  Peyster,  77  App.  Div.  65,  78  N.  Y.  Supp.  1056.) 

A  corporation  de  facto  must  be  established  by  the  proof  of 
the  existence  of  some  law  under  which  a  corporation  with  the 
powers  assumed  might  lawfully  be  created,  together  with  the 
user  by  the  alleged  corporation  of  the  rights  claimed  to  be  con- 
ferred by  such  law.  The  acts  showing  such  user  must  be  defin- 
nitely  corporate  acts  and  not  such  as  can  be  performed  by  a 
partnership  or  an  individual. 

Not  only  was  it  incumbent  upon  the  plaintiff  to  show  that  the 
Missoula  Palace  Market  was  a  legally  organized  corporation,  but 
it  also  devolved  upon  him  to  prove  that  his  claim  was  a  corporate 
debt,  for  the  payment  of  which  the  corporation  had  become  lia- 
ble as  such.     {National  Park  Bank  v.  Renisen,  43  Fed.  226 1 
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s.  c,  158  U.  S.  337,  39  L.  Ed.  1008,  15  Sup.  Ct.  Rep.  891 ;  Jones 
V.  Barlow,  62  N.  Y.  202 ;  Sector  etc.  of  Trinity  Church  v.  Van- 
derhat,  98  N.  Y.  170;  Gold  v.  Clyne,  134  N.  Y.  262,  17  L.  R.  A. 
767,  31  N.  E.  980.)  As  was  held  by  this  court  in  FarreU  v. 
Gold  Flint  Min.  Co.,  32  Mont.  416,  80  Pac.  1027,  a  corporation 
acts  through  its  board  of  directors  as  an  entity,  and  not  through 
the  individuals  who  compose  such  board,  and  evidence  that  three 
directors  acknowledged  the  justness  of  a  claim  and  agreed  that 
it  should  be  paid  did  not  establish  an  obligation  against  the  cor- 
poration, in  the  absence  of  proof  that  they  constituted  a  majority 
of  the  board,  or  that  they  acted  otherwise  than  in  their  individual 
capacity.  To  the  same  effect:  Wagner  v.  St.  Peter's  Hospital, 
32  Mont.  206,  79  Pac.  1054 ;  Brotvn  v.  Valley  View  Min.  Co.,  127 
Cal.  630,  60  Pac.  424;  Gashunler  v.  Willis,  33  Cal.  11,  91  Am. 
Dec.  607,  3  Morr.  Min.  Rep.  516;  Cleinent  v.  Young-McSJiea 
Amusement  Co.,  70  N.  J.  Bq.  677,  67  Atl.  82;  Donoghue  v. 
Indiana  etc.  By.  Co.,  87  Mich.  13,  49  N.  W,  512;  Hamlin  v. 
Union  Brass  Co.,  68  N.  H:  292,  44  Atl.  385;  Citizens'  Securities 
Co.  V.  Hammel,  14  Cal.  App.  564,  112  Pac.  731 ;  Extension  Gold 
M.  &  M.  Co.  V.  Skinner,  28  Colo.  237,  64  Pac.  198. 

Section  3850  of  the  Revised  Codes,  as  amended,  is  in  conflict 
with,  and  violative  of,  section  11,  Article  XV,  of  the  Constitu- 
tion of  Montana,  in  that  it  imposes  liabilities  and  burdens 
upon  domestic  corporations  from  which  foreign  corporations 
are  exempt.  (See  Uihlein  v.  Caplice  Commercial  Co.,  39  Mont. 
327,  102  Pac.  564 ;  Criswell  v.  Montana  Central  By.  Co.,  18  Mont. 
167,  33  L.  R.  A.  554,  44  Pac.  525.) 

If  this  were  a  case  where  the  liability  or  burden  imposed  upon 
domestic  corporations  could  not  also  legally  be  imposed  upon 
foreign  corporations,  or,  if  imposed,  could  not  be  enforced,  then 
the  constitutional  provisions  would  probably  be  held  to  have  no 
application,  as  was  done  in  State  v.  Thomas  Cruse  Savings  Bank, 
21  Mont.  50,  45  L.  R.  A.  760,  52  Pac.  733.  But  the  decision 
of  the  supreme  court  of  the  United  States  in  Huntington  v. 
Attrill,  146  U.  S.  657,  36  L.  Ed.  1123,  13  Sup.  Ct.  Rep.  224, 
makes  the  rule  laid  down  in  the  Thomas  Cruse  Savings  Bank 
Case  inapplicable   here.    As   said   by   this   court   in   Lewis  v. 
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Northern  Pac.  By.  Co.,  36  Mont.  207,  92  Pac.  469,  a  foreign  cor- 
poration "cannot  occupy  any  higher  ground  than  a  domestic 
corporation  engaged  in  the  same  kind  of  business." 

The  section  is  also  in  conflict  with,  and  violative  of,  section  20, 
Article  III,  of  the  Constitution  of  Montana,  in  that  it  imposes  an 
excessive  fine  and  inflicts  unusual  punishment.  The  penalty  in- 
flicted for  the  failure  to  file  the  annual  statement  is  that  the  direc- 
tors of  the  corporation  shall  personally  be  liable  for  all  of  the  debts 
then  existing  or  which  may  thereafter  be  incurred.  It  will  be 
noticed  that  there  is  no  limit  to  the  penalty.  That  it  is  a  penalty 
cannot  be  disputed,  for  this  court  has  so  held  many  times.  (See 
Oans  v.  Switzer,  9  Mont.  408,  24  Pac.  18 ;  Teitig  v.  Boesman  Bros. 
Co.,  12  Mont.  404,  31  Pac.  371 ;  Elkhom  Tea  Co.  v.  Mining  Co.,  16 
Mont.  322,  40  Pac.  606 ;  Wethey  v.  Kemper,  17  Mont.  491, 43  Pac. 
716;  StcUe  Savings  Bank  v.  Johnson,  18  Mont.  440,  56  Am.  St. 
Bep.  591,  33  L.  R.  A.  552,  45  Pac.  662.)  Is  not  the  practical 
effect  of  this  section  the  imposing  of  excessive  fines  and  the 
infliction  of  unusual  punishment  within  the  spirit  of  said  con- 
stitutional provision! 

Mr.  A.  N.  Whitlock,  and  Mr.  Harry  H.  Parsons,  for  Respond- 
ent, submitted  a  brief ;  Mr.  Whitlock  argued  the  cause  orally. 

While  we  admit  that  under  the  laws  of  this  state  there  may  be 
corporations  with  or  without  capital  stock,  we  contend  that  sec- 
tion 3833  of  the  Revised  Codes  shows  that  corporations  for  profit 
must  be  corporations  having  capital  stock.  Since  the  section 
provides  that  such  corporations  must  be  conducted  by  a  board 
of  directors  and  such  board  must  be  possessors  or  holders  of  stock 
therein,  the  conclusion  seems  so  obvious  that  further  argument 
is  unnecessary.  In  view  of  the  provisions  of  said  section,  we 
submit  that  the  allegation  in  plaintiff's  complaint,  "that  at  all 
times  herein  mentioned,  the  Missoula  Palace  Market  was,  has 
continued  to  be,  and  is,  a  corporation,  organized  and  operated 
for  profit  under  the  laws  of  the  state  of  Montana,''  was  sufiicient. 

Appellant  seems  to  rely  upon  the  case  of  Marshall  v.  Barr,  27 
App.  Div.  97,  50  N.  Y.  Supp.  116,  in  which  the  point  raised  was 
almost  identical  with  the  one  under  consideration,  but  upon 
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close  examination  it  will  be  seen  that  in  this  case  there  was  no 
allegation  whatever  that  the  corporation  was  a  stock  corporation 
as  required  in  order  to  bring  it  within  the  statute,  nor  was  there 
any  allegation  from  which  it  could  be  reasonably  inferred  that 
the  corporation  was  such  a  corporation.  In  Union  Bank  of 
Buffalo  V.  Keim,  52  App.  Div.  135,  64  N.  Y.  Supp.  1070,  a  case 
decided  in  the  same  jurisdiction  two  years  later,  may  be  found 
a  case  practically  identical  with  the  case  at  bar.  This  case  was 
an  action  against  a  director  to  enforce  liability  under  a  statute 
providing  that  directors  of  corporations  other  than  railroad  or 
moneyed  corporations  should  be  liable  for  corporation  debts  on 
failure  to  file  annual  reports.  Section  2  of  the  same  statute  pro- 
vided that  stock  corporations  should  be  moneyed,  transportation 
or  business  corporations.  It  waa  held  that  an  allegation  that 
the  defendant  director  was  a  director  of  a  business  corporation 
was  sufficient.  To  the  same  effect  may  be  cited  Acker  v.  Rich- 
ards, 63  App.  Div.  305,  71  N.  T.  Supp.  929 ;  Boynton  v.  Sprague, 
100  App.  Div.  443,  91  N.  Y.  Supp.  839.  The  foregoing  argument 
makes  it  unnecessary  to  deal  with  the  nicer  question  which  would 
have  been  presented  had  there  been  no  section  3833.  But  even  if 
such  a  case  were  presented,  it  might  well  be  contended  that  inas- 
much as  plaintiff  alleges  a  failure  on  the  part  of  defendants  to 
comply  with  the  requirements  of  section  3850,  that  was  sufficient 
to  raise  a  presumption  in  favor  of  the  pleader  that  the  corpora- 
tion was  one  coming  within  this  section,  and  that  the  defendant 
had  the  duty  of  pleading  that  this  corporation  was  exempt  from 
the  section.  (Harmon  v.  Fox,  31  Mont.  324,  78  Pac.  517;  Acker 
V.  Richards,  supra.) 

It  is  our  contention  that  under  a  general  incorporation  law 
similar  to  ours,  where  the  statute  does  not  make  or  specify  other 
prerequisites,  corporate  existence  and  the  right  to  do  business 
as  a  corporation  date  from  the  time  the  secretary  of  state  delivers 
his  certificate,  as  provided  in  section  3825.  This  is  certainly  so 
where  there  has  been  strict  compliance  in  good  faith  with  all 
the  requirements  preceding  the  issuance  of  the  certificate.  A 
few  of  the  leading  cases  will  be  sufficient  to  substantiate  the 
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general  proposition  just  stated:  Middleion  v.  Arasiraville  Min. 
Co.,  146  Cal.  21-9,  79  Pac.  889 ;  Fayetteville  St.  By.  Co.  ▼.  Aber- 
deen  B.  B.  Compaivy,  142  N.  C.  423,  9  Ann.  Cas.  683,  55  S.  B. 
345 ;  Bose  HUl  &  E.  B.  Co.  v.  People,  115  lU.  133,  3  N.  E.  725. 
To  the  effect  that  subscription  to  the  capital  stock  is  not  a  pre- 
requisite to  incorporation  or  to  the  doing  of  business  as  a  cor- 
poration, see  National  Bank  v.  Texas  Inv.  Co.,  74  Tex.  421,  12 
S.  W.  101;  Johnson  v.  Kessler,  76  Iowa,  411,  41  N.  W.  57; 
Thornton  v.  Balcom,  85  Iowa,  198,  52  N.  W.  190 ;  Chicago,  K.  & 
W.  B.  Co.  V.  Commissioners  of  Stafford  Co.,  36  Kan.  121,  12 
Pac.  593.  On  the  point  that  mere  failure  to  elect  directors  does 
not  invalidate,  see  Drake  v.  Hemdon,  122  Ky.  206,  91  S.  W.  674. 
On  the  general  point  that  incorporation  dates  from  the  time 
articles  were  filed,  see  State  v.  Botvuitt,  18  Mont.  87,  44  Pac.  409 ; 
Badger  Paper  Co.  v.  Bose,  95  Wis.  145,  37  L.  R.  A.  162,  70  N. 
W.  302;  Mokelumne  Hill  Canal  &  Min.  Co.  v.  Woodbury,  14 
Cal.  424,  73  Am.  Dec.  658;  Sentinel  Co.  v.  Meiselbach  Motor 
Wagon  Co.,  144  Wis.  224,  140  Am.  St.  Rep.  1007,  128  N.  W. 
861,  862. 

It  is  true  that  there  were  many  irregularities  in  the  organi- 
zation of  the  corporation  and^the  conducting  of  its  affairs  after 
it  became  one;  but  these  irregularities,  such  as  the  failure  to 
adopt  by-laws,  elect  directors,  and  the  like,  were  simply  directory 
provisions.  If  our  contentions  on  that  point  should  not  prevail, 
we  submit  that  these  irregularities,  and  in  fact  all  irregularities 
or  objections  arising  after  the  corporation  has  sufficiently  com- 
plied with  the  law  to  entitle  it  to  receive  its  certificate,  and  has 
received  such  certificate,  as  here,  are  at  most  only  causes  of 
forfeiture  which  are  not  self-executing,  but  may  be  taken  ad- 
vantage of  only  by  the  state,  in  a  direct  proceeding  instituted 
for  that  purpose.  {Murphy  v.  Wheatley,  102  Md.  501,  63  Atl. 
62;  Arkansas  etc.  By.  Co.  v.  St.  Louis  etc.  By.  Co.,  103  Fed. 
747;  Jones  v.  Dodge,  97  Ark.  248,  133  S.  W.  828;  Cluthe  v. 
EvansvUle  etc.  By.  Co.  (Ind.),  95  N.  E.  543;  Cheraw  &  Chester 
B.  B.  Co.  V.  White,  14  S.  C.  51 ;  Merrick  v.  Van  Santvoord,  34 
N.  T.  208;  In  re  Shakopee  Iron  cfe  Brass  Wks.,  37  Minn.  91,  33 
N.  W.  219;  Van  Wyck  v.  Knevals,  106  U.  S.  360,  27  L.  Ed.  201, 
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1  Sup.  Ct  Bep.  336 ;  Toledo  dk  Ann  Arbor  R.  B.  Co.  v.  John^ 
son,  49  Mich.  148,  13  N.  W.  492 ;  In  re  Kings  County  Elevated 
B.  B.  Co.,  105  N.  T.  97,  13  N.  E.  18.) 

Where  an  action  is  brought  against  the  director  of  a  corpora- 
tion, on  a  corporate  liability,  he  is  estopped  to  deny  the  valid 
incorporation  of  the  company,  where  it  is  shown  that  he  had 
held  himself  out  as  a  director,  and  has  transacted  corporate 
business  as  such.  {Fitzpatrick  v.  O'Neill,  43  Mont.  552,  Ann. 
Cas.  1912C,  296,  118  Pac.  273;  Corey  v.  Morrill,  61  Vt.  598, 
17  Atl.  840;  Tanner  v.  Nichols,  25  Ky.  Law  Rep.  2191,  80  S. 
W.  225;  Parrott  v.  Byers,  40  Cal.  614,  13  Morr.  Min.  Rep. 
505 ;  Murshall  Fdy.  Co.  v.  Killian,  99  N.  C.  501,  6  Am.  St.  Rep. 
539,  6  S.  E.  680.)  We  contend  that  defendant  Mills,  by  his 
conduct  throughout  all  the  dealings  between  the  plaintiff  and 
Missoula  Palace  Market,  brings  himself  within  the  doctrine  of 
the  cases  cited  above. 

Appellant  further  contends  that  it  was  incumbent  upon  plain- 
tiff to  show  not  only  that  the  Missoula  Palace  Market  was  a 
corporation,  but  that  plaintiff's  claim  was  a  corporation  debt. 
Most  of  the  transactions  in  connection  with  the  running  of  the 
Missoula  Palace  Market  were,  it  is  true,  carried  on  by  the  de- 
fendant Mills,  but  the  evidence  shows  that  all  the  other  directors 
either  agreed  to  or  acquiesced  in  all  that  was  done;  they  took 
no  action  to  disaffirm  his  acts.  That  is  sufficient  to  show  cor- 
porate action.  {Farrell  v.  Oold  Flint  Min.  Co.,  32  Mont.  416, 
80  Pac.  1027;  Fitzpatrick  v.  O'Neill,  43  Mont.  552,  Ann.  Cas. 
1912C,  296,  118  Pac.  273 ;  Salem  Iron  Co.  v.  Consolidated  Iron 
Mines,  112  Fed.  239,  50  C.  C.  A.  213 ;  MUler  v.  Matthews,  87  Md. 
464,  40  Atl.  176;  Sherman  v.  Fitch,  98  Mass.  59.)  Under  cir- 
cumstances like  those  in  the  present  case,  formal  action  by  the 
directors  as  a  board  is  not  necessary.  (0.  i&  B.  Min.  Co.  v.  First 
Nat.  Bank,  95  Fed.  23,  36  C.  C.  A.  633 ;  Blood  v.  La  Serena  Land 
&  Water  Co.,  134  Cal,  361,  66  Pac.  317.) 

As  to  the  constitutionality  of  section  3850,  attacked  on  the 
ground  that  it- violates  section  20,  Article  III,  of  the  Constitu- 
tion: A  fine  is  a  precautionary  penalty,  exacted  by  the  state 
for  some  criminal  offense.     {Southern  Exp.   Co.  v.   Common^ 
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wealth,  92  Va.  59,  41  L.  B.  A.  436,  22  S.  E.  809;  State  v.  Mis- 
souri Pac.  R.  R,  Co.,  64  Neb.  679,  90  N.  W.  877 ;  City  of  Ewdson 
V.  Gr&nger,  23  Misc.  Rep.  401,  52  N.  Y.  Supp.  9 ;  People  v.  Ned- 
row ,  122  111.  363,  13  N.  E.  533.)  Section  3850  does  not  come 
within  the  rule  of  those  cases.  It  is  penal  in  its  nature  only  in 
the  sense  that  it  requires  strict  construction.  {Manhattan  Trust 
Co,  ▼.  Davis,  23  Mont.  273,  58  Pac.  718 ;  Huntington  v.  Attrill, 
146  U.  S.  657,  36  L.  Ed.  1123,  13  Sup.  Ct.  Rep.  224;  Davis  v. 
Mills,  99  Fed.  39;  Flash  v.  Conn.,  109  U.  S.  371,  27  L.  Ed. 
966,  3  Sup.  Ct.  Rep.  263;  Fitzgerald  y.  Weidenbeck,  76  Fed.  695.) 
There  is  nothing  harsh  or  oppressive  in  its  requirements. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  by  respondent  to  recover  from  appellant  the  sum  of 
$5,347.13,  alleged  to  be  due  on  account  of  goods,  wares  and 
merchandise  sold  and  delivered  to  the  Missoula  Palace  Market, 
a  corporation,  organized  and  existing  under  the  laws  of  Mon- 
tana. The  theory  upon  which  appellant  is  sought  to  be  held  is, 
that,  as  president  and  director  of  the  corporation,  he  failed  to 
file,  or  have  filed,  in  the  office  of  the  clerk  and  recorder  of 
Missoula  county,  the  place  where  the  corporation  has  its  prin- 
cipal place  of  business,  for  the  year  1910  the  report  required 
by  section  3850  of  the  Revised  Codes.  On  August  2,  1906, 
the  appellant,  W.  P.  Mills,  filed  with  the  county  clerk  of 
Missoula  county  articles  of  incorporation  of  the  **  Missoula  Palace 
Market."  These  were  executed  and  acknowledged  by  Mills, 
Thomas  C.  Marshall  and  Thomas  N.  Marlowe.  Thereafter  a 
certified  copy  was  filed  with  the  secretary  of  state,  and  there 
was  duly  issued  by  him  a  certificate  under  the  seal  of  the  state. 
The  articles  recited  that  Mills,  Marshall  and  Marlowe  were  the 
directors  having  charge  of  the  corporation  during  the  first  three 
nronths  of  its  existence;  that  its  corporate  stock  was  $3,000,  di- 
vided into  3,000  shares  of  one  dollar  each,  and  that  each  of 
the  incorporators  was  a  subscriber  for  one  share.  The  stock 
was  declared  nonassessable  but  was  to  be  fully  paid  when  is- 
sued.   It  does  not  appear  that  the  directors  formally  organized 
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by  the  election  of  officers  or  the  adoption  of  by-laws,  or  that  an 
election  of  directors  was  thereafter  had.  No  certificates  of 
stock  were  thereafter  issued.  On  December  12,  1907,  the  ap- 
pellant Mills  entered  into  a  written  contract  with  one  J.  D. 
Watts,  wherein  he  represented  himself  to  be  the  owner  of  all 
the  capital  stock  of  the  corporation,  and  agreed  to  sell  to  Watts 
three-fourths  of  it  for  the  sum  of  $3,000.  The  writing  provided 
that  Watts  should  have  charge,  management  and  conduct  of 
the  business  of  the  corporation,  the  same  being  the  ''butcher  and 
meat  business  now  carried  on"  in  Missoula.  Watts  was  to  re- 
ceive a  salary  of  $125  per  month,  and  he  and  Mills  were  to 
divide  ''the  proceeds  or  dividends  of  said  business  in  the  pro- 
portion of  their  holdings.''  Watts  took  charge  at  once  and  con- 
ducted the  business  until  March  6,  1910.  He  did  not  pay  the 
note  given  to  Mills  as  the  purchase  price  under  the  terms  of 
the  agreement.  He  never  received  any  shares  of  stock.  Prior  to 
Watts'  connection  with  the  business,  Mills  was  manager  and, 
according  to  his  own  testimony,  sole  owner  of  it  until  it  was 
closed  up  by  an  attachment  by  himself  in  March,  1910.  Prom 
its  establishment  until  Watts  took  charge,  and  thereafter  until 
it  was  ch)sed  up,  the  business  was  conducted  in  the  corporate 
name.  When  Watts  assumed  charge  an  indebtedness  of  about 
$2,200  had  been  incurred.  Checks  issued  by  him  were  signed 
with  the  corporate  name,  by  Watts  himself  or  his  daughter,  who 
was  the  bookkeeper.  On  January  17,  1908,  Mills  verified  an 
annual  statement  such  as  was  required  by  the  statute  (Rev. 
Codes,  sec.  3850),  signed  by  himself,  Marshall  and  Marlowe, 
and  caused  it  to  be  filed  with  the  clerk  and  recorder  of  Mis- 
soula county,  wherein  it  was  recited  that  the  Missoula  Palace 
Market  is  "a  corporation  organized  and  existing  under  the  laws 
of  Montana,"  and  that  Mills  was  the  president  and  a  director 
of  it;  that  Watts  was  its  general  manager;  and  that  Marshall 
was  its  secretary.  A  report  reciting  the  same  facts,  verified  by 
Mills,  was  filed  for  record  on  January  19,  1909.  In  each  of 
these  reports  is  the  statement  that  "the  amount  of  capital  stock 
actually  paid  in  cash  is  the  sum  of  $3,000."  The  testimony 
given  by  Mills  at  the  trial  was  in  part  as  follows :  "  Q.  Who  was 
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doing  business  before  Mr.  Watts  got  there!  A.  The  Missoula 
Palace  Market  it  was  called.  Q.  What  is  the  company  of  which 
you  were  president  part  of  the  time  and  Mr.  Watts  part?  A. 
The  business  ran  there,  we  called  it  the  Missoula  Palace  Market. 
Q.  Who  was  manager  when  Watts  camel  A.  I  was.  •  •  • 
Q.  Where  did  you  get  the  money  to  pay  that  rent  with?  A. 
Why,  he  took  it  out  of  the  corporation,  I  guess.  •  •  •  Q.  Did 
you  ever  call  a  meeting  or  advertise  for  a  meeting!  •  •  • 
A.  I  know  the  secretary — Marshall — called  a  meeting.  •  •  • 
We  met  several  times;  Col.  Marshall,  Mr.  Watts  and  mj'^elf. 
•  •  •  I  was  trying  to  get  Mr.  Watts  to  settle  the  business  up ; 
I  was  being  told  I  might  be  held  responsible.  •  •  •  I  think 
I  met  Mr.  Daily  about  January,  1910.  •  •  •  I  told  him  not 
to  give  any  more  credit  to  the  Market.  •  •  •  The  meat  mar- 
ket of  which  Mr.  Watts  was  in  charge  did  business  up  to  the 
time  that  I  attached  it."  Touching  the  contract  between  him- 
self and  Watts  he  testified:  ''That  paper  was  made  out  in  that 
form  as  security ;  I  transferred  the  entire  property  to  Mr.  Watts 
for  $3,000.  The  understanding  was  that  I  sold  Mr.  Watts  this 
property  for  $3,000,  that  he  was  to  have  absolute  control  of 
it ;  that  he  was  to  allow  me  to  remain  as  a  quarter  owner  that  I 
might,  as  security,  have  some  control  of  the  shop,  while  I  ver- 
bally was  never  to  receive  anything  from  it  except  the  original 
cost.  When  he  paid  that  $3,000  it  was  to  be  his,  any  day  he 
wanted  to  pay  the  $3,000."  The  plaintiff  testified:  *'Q.  Tell 
what  Mr.  Mills  said  in  relation  to  the  corporation.  A.  He  said 
that  he  was  willing  to  give  me  all  he  could  get  out  of  the  Mis- 
soula Palace  Market,  but  he  didn't  want  to  go  down  in  his  pocket 
and  give  any  more." 

In  his  afiSdavit  to  obtain  the  attachment  in  his  action  against 
the  corporation,  it  was  stated  by  Mills  that  ''the  said  John  D. 
Watts  on  or  about  the  12th  day  of  December,  1907,  became  the 
manager  of  the  business  of  the  defendant  corporation,  Missoula 
Palace  Market,  and  continued  in  that  capacity  until  about  the 
6th  day  of  March,  1910,"  when  his  "authority  as  said  manager 
was  severed  and  terminated."  This  was  brought  about  by  a 
letter  to  Watts  from  Mills,  Watts  being  "requested  to  stay  away 
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from  the  Market  and  to  receive  no  more  mail  •  •  •  belong- 
ing to  the  Missoula  Palace  Market.''  The  attachment  suit  was 
subsequently  dismissed,  and  Mills'  attorney  took  possession  of 
the  assets  of  the  concern.  On  January  8,  1910,  Marshall,  with 
the  consent  of  Mills,  published  a  notice  in  the  **  Daily  Mis- 
soulian,"  calling  a  meeting  of  the  ' 'stockholders  of  the  Missoula 
Palace  Market."  The  notice  stated  that  the  meeting  was  to 
be  the  annual  meeting  for  the  election  of  directors  for  the 
ensuing  year.  It  was  signed  by  Mills  as  president  and  director. 
It  does  not  appear  whether  a  meeting  was  held  pursuant  to  this 
notice.  The  business  had  been  conducted  in  a  leased  building, 
the  lease  running  to  the  corporation  by  name.  This  lease  was 
renewed  in  March,  1910.  At  one  time  Watts  had  some  stationery 
printed  for  the  corporation.  By  mistake  the  printer  designated 
Watts  as  the  proprietor  instead  of  manager.  This  was  made 
use  of  during  the  course  of  the  business.  No  annual  report 
for  the  year  1910,  as  required  by  section  3850,  supra,  aa  amended 
by  the  Act  approved  March  11,  1909  (Laws  1909,  p.  217),  was 
filed  by  the  president  or  directors  of  the  corporation,  or  by 
any  director  thereof.  From  November,  1909,  and  up  to  March 
9,  1910,  there  became  due  from  the  Missoula  Palace  Market 
for  goods,  wares  and  merchandise  sold  and  delivered  to  it  by 
respondent,  'the  sum  of  $5,347.13.  Demand  was  made  by  re- 
spondent upon  Mills  for  payment.  Upon  his  refusal  to  pay 
this  action  was  brought,  resulting  in  a  verdict  and  judgment  for 
respondent.  These  appeals  are  from  the  judgment  and  an  order 
denying  appellant's  motion  for  a  new  trial.  There  was  substan- 
tially no  conflict  in  tha  evidence,  the  appellant  himself  being 
the  principal  witness  examined  by  respondient. 

1.  The  first  contention  mtade  is  that  the  complaint  does  not 
state  a  cause  of  action,  in  that  it  does  not  allege  that  the  Mis- 
soula Palace  Market  is  a  corporation  having  a  capital  stock. 
The  allegation  on  this  subject  is  ^Hhat  at  all  times  herein  men- 
tioned the  Missoula  Palace  Market  was,  has  continued  to  be  and 
is  a  corporation,  organized  and  operated  for  profit,"  etc. 
Amended  section  3850,  supra,  declares:  ** Every  corporation, 
having  a  capital  stock,  except  banks,  trust  companies  and  build- 
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ing  and  loan  associations,  shall  annually,  within  twenty  days 
from  and  after  the  thirty-first  day  of  December,  file  in  the  office 
of  the  clerk  of  the  county  in  which  the  principal  place  of  busi- 
ness of  such  corporation  is  situated,  a  report  which  shall  state," 
[1]  etc.  The  argument  of  counsel  for  appellant  is  that,  since 
this  section  is  penal  in  character,  it  is  incumbent  upon  one  who 
seeks  to  hold  directors  of  a  corporation  liable  upon  failure  to 
comply  with  it,  to  allege  and  prove  affirmatively  every  fact  and 
circumstance  upon  which  his  right  to  recover  depends,  nothing 
being  presumed  in  his  favor.  The  rule  invoked  is  undoubtedly 
sound.  It  was  recognized  by  this  court  in  Oans  Y.'Switzer,  9 
Mont.  408,  24  Pac.  18,  and  Wethey  v.  Kemper,  17  Mont.  491, 
43  Pac.  716.  While  the  liability  imposed  by  the  statute  is  often 
called  penal,  it  is  not  so  in  the  sense  in  which  that  term  is  com- 
monly used.  It  is  so  only  in  the  sense  that  the  liability  was 
not  known  at  the  common  law  but  is  entirely  of  statutory  origin. 
For  this  reason  the  legislative  declaration  of  the  rule  may  not 
be  construed  to  include  cases  which  do  not  fall  clearly  within 
its  terms.  (2  Morawetz  on  Corporations,  2d  ed.,  sec.  908.)  In 
every  case,  therefore,  the  pleading  should  allege  facts  and  cir- 
cumstances showing  that  the  liability  has  attached. 

Under  section  3833  the  corporate  powers,  business  and  prop- 
erty of  all  corporations  must  be  controlled  by  not  less  than 
[2]  three  nor  more  than  thirteen  directors  to  be  elected  from 
among  the  holders  of  stock,  or,  when  there  is  no  capital  stock, 
from  among  the  members  of  such  corporation.  Among  other 
things,  it  provides:  ** Directors  of  corporations  for  profit  must 
be  holders  of  stock  therein  in  an  amount  to  be  fixed  by  the  by- 
laws of  the  corporation,  except  those  named  in  the  articles  of 
incorporation  for  the  first  three  months,  who  shall  be  directors 
until  their  successors  are  elected  and  qualified.  Directors  of  all 
other  corporations  must  be  members  thereof."  This  section, 
and  also  section  3822,  recognizes  that  there  may  be  corporations 
without  a  capital  stock ;  yet,  since  under  section  3833  a  corpora- 
tion for  profit  must  have  a  capital  stock  and  stockholders,  the 
allegation  that  the  Missoula  Palace  Market  was  organized  and 
operated  for  profit,  clearly  and  necessarily  implies  that  it  is 


47  Mont]  Daily  v.  Mabshall  est  al.  391 

of  the  class  which  must,  in  order  to  have  any  legal  existence  at 
all,  have  a  capital  stock.  This  renders  the  complaint  sufficient 
within  the  rule  stated  in  Caiinty  of  Silver  Bow  v.  Davies,  40  Mont. 
418,  107  Pac.  81,  viz,,  that  whatever  is  necessarily  implied  or 
reasonably  to  be  inferred  from  an  allegation  in  a  pleading  is 
to  be  taken  as  directly  averred.  (See,  also,  Harmon  v.  Fox,  31 
Mont.  324,  78  Pac.  517.) 

The  sufficiency  of  the  pleading  was  questioned  in  the  trial 
court  by  general  demurrer,  by  motion  for  judgment  on  the 
pleadings,  by  objection  to  the  introduction  of  evidence,  and 
[3]  by  motion  for  nonsuit.  If  open  to  attack  at  all,  it  was 
by  special  demurrer  for  indefiniteness  and  not  by  general  de- 
murrer or  any  of  the  other  methods  resorted  to,  each  of  which 
raises,  so  far  as  the  sufficiency  of  the  complaint  is  assailed,  only 
such  questions  as  arise  upon  general  demurrer. 

2.  The  next  contention  is  that  after  the  certificate  had  been 
issued  by  the  secretary  of  state,  no  steps  whatever  were  taken 
by  the  incorporators  to  organize  the  corporation  by  the  adoption 
of  by-laws,  the  election  of  directors,  the  organization  of  the 
board,  the  election  of  officers,  or  the  observance  of  other  similar 
requirements  prescribed  by  sections  3829,  3830,  3832,  3833,  3834, 
3636  and  3848  of  the  Revised  Codes.  Hence,  it  is  argued  that, 
though  the  articles  were  properly  executed  and  filed  and  the 
certificate  issued  by  the  secretary  of  state,  the  failure  to  observe 
these  requirements  resulted  automatically  in  the  death  of  the 
corporation  by  the  forfeiture  of  its  franchise  at  the  end  of  one 
year,  with  the  result  that  thereafter  it  could  not  transact  busi- 
ness as  a  corporation.  Counsel  rely  upon  section  3892,  Revised 
Codes,  which  provides:  **If  a  corporation  does  not  organize  and 
commence  the  transaction  of  its  business  or  the  construction  of 
its  works  within  one  year  from  the  date  of  its  incorporation, 
its  corporate  powers  cease.  The  due  incorporation  of  any  com- 
pany, claiming  in  ^ood  faith  to  be  a  corporation  under  this 
Part,  and  doing  business  as  such,  or  its  right  to  exercise  cor- 
porate powers,  shall  not  be  inquired  into,  collaterally,  in  any 
private  suit  to  which  such  de  facto  corporation  may  be  a  party; 
but  such  inquiry  may  be  had  at  the  suit  of  the  state  on  in- 
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formation  of  the  attorney  general.*'  In  order  to  ascertain  the 
scope  and  meaning  of  the  first  provision  of  this  section  it  is 
necessary  to  notice  what  steps  must  be  taken  to  bring  a  corpo- 
ration into  existence  and  how  a  dissolution  of  it  or  a  forfeiture 
of  its  franchise  may  be  wrought.  Section  3807  provides:  "Pri- 
vate corporations  may  be  formed  by  the  voluntary  association 
of  any  three  or  more  persons  in  the  manner  prescribed  in  this 
Article."  Under  section  3825  a  corporation  may  be  formed 
for  any  of  the  purposes  enumerated  in  section  3808,  (1)  by  the 
preparation  and  filing  of  the  articles  with  the  clerk  of  the  county 
in  which  the  principal  business  of  the  company  is.  to  be  trans- 
acted, and  (2)  by  filing  with  the  secretary  of  state  a  copy  thereof 
certified  by  the  clerk.  The  secretary  must  then  issue  to  the 
corporation  his  certificate  that  a  copy  of  the  articles,  containing 
a  statement  of  the  facts  required  by  section  3825,  has  been  filed 
in  his  oflfiice.  **  Thereupon  the  persons  signing  the  articles  and 
their  associates  and  successors  shall  be  a  body  politic  and  cor- 
porate by  the  name  stated  in  the  certificate,"  etc.  Section  3905 
declares:  **A  corporation  is  dissolved:  (1)  By  the  expiration  of 
the  time  limited  by  its  charter;  or,  (2),  by  a  judgment  of  dis- 
solution, in  the  manner  provided  by  the  Code  of  Civil  Procedure 
•  •  •  ;  (3)  By  an  Act  of  the  legislative  assembly."  By  sec- 
tion 3898  a  sale  by  the  corporation  of  all  of  its  property  ipso 
facto  operates  as  a  dissolution.  By  reference  to  section  6944 
it  will  be  seen  that  an  action  lies  in  the  name  of  the  state  to 
dissolve  a  corporation  in  the  several  instances  therein  enumer- 
ated, among  which  are:  "2.  When  it  has  forfeited  its  privileges 
and  franchises  by  nonuser";  and  **3.  When  it  has  committed 
or  omitted  an  act  which  amounts  to  a  surrender  of  its  corporate 
rights,  privileges  and  franchises." 

Considering  all  of  these  provisions  together,  we  think  the  in- 
tention of  them  is  obvious,  viz.:  that  when  the  steps  required 
[4]  by  section  3825  shall  have  been  observed,  the  corporation 
comes  into  existence;  that  failure  to  observe  the  requirements 
as  to  the  adoption  of  by-laws,  the  subsequent  election  of  di-  ^ 
rectors,  the  election  of  officers,  and  the  like  (sec.  3829  et  seq., 
supra),  renders  the  franchises  and  privileges  subject  to  forfeit- 
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lire,  but  does  not  ipso  facto  work  a  dissolution  nor  permit  ques- 
tion to  be  made  as  to  the  corporate  capacity  in  a  collateral 
way  by  any  private  citizen  in  a  controversy  between  him  and 
the  corporation.  In  other  words,  after  the  corporation  has  come 
into  existence  as  provided  by  section  3825,  it  continues  to  exist 
for  the  period  fixed  by  the  statute  (Oans  v.  Switzer,  supra) ^  or 
until  by  affirmative  action  the  state  has  had  a  forfeiture  judicially 
declared.  This  is  clearly  the  import  of  the  last  provision  of 
section  3892,  for  it  says  so  in  terms  the  meaning  of  which  can- 
not be  mistaken;  and  this  is  in  full  accord  with  the  theory  of 
the  inhibition  in  section  3810,  which  provides:  **One  who  assumes 
an  obligation  to  an  ostensdble  corporation,  as  such,  cannot  resist 
the  obligation  on  the  ground  that  there  was  in  fact  no  such 
corporation  until  the  fact  has  been  adjudged  in  a  direct  pro- 
ceeding for  the  purpose."  This  must  be  deemed  to  be  the  leg- 
islative intention  in  enacting  these  several  provisions,  or  else 
the  question  whether  there  is  or  is  not  a  corporation  is  left  open 
to  investigation  in  every  case  in  which  an  ostensible  corporation 
seeks  to  avoid  liability  as  such,  or  whenever,  as  here,  it  is  sought 
by  one  or  more  directors  to  avoid  liability  for  their  omission 
to  observe  the  requirements  of  the  statute.  Therefore,  con- 
srtruing  the  first  provision  of  section  3892,  together  with  the  last, 
in  the  light  of  the  other  provisions  referred  to,  it  can  be  as- 
signed no  other  effect  than  to  fix  a  rule  by  which  judicial  de- 
cision shall  be  controlled  whenever  the  question  of  corporate 
capacity  is  properly  presented  by  the  state  itself. 

The  legislature  may  make  such  requirements  as  it  deems  proper 
as  conditions  precedent  to  the  exercise  of  corporate  power.  For 
illustration:  It  may  require  the  payment  of  a  license  tax  as  a 
condition  precedent  to  the  doing  of  any  business  by  the  corpo- 
ration. A  failure  to  comply  with  such  *a  requirement  ipso  facto 
works  a  forfeiture,  and  the  corporation  ceases  to  exist.  In  such 
a  case  a  judgment  of  a  court  is  not  necessary  to  render  the 
forfeiture  effective,  because  the  statutory  declaration  is  self- 
executing.  (Kadser  Land  &  Fruit  Co,  v.  Curry,  155  Cal.  638, 
103  Pac.  341.)  So,  also,  it  may  declare  that  a  failure  to  com- 
ply with  a  requirement  imposed  as  a  condition  subsequent  shall 
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ipso  facto  work  a  forfeiture ;  such  statutes  are  also  self -executing. 
{Los  Angeles  Ry.  Co.  v.  City  of  Los  Angeles,  152  Cal.  242, 
125  Am.  St.  Rep.  54,  15  L.  R.  A.  (n.  s.)  1269,  92  Pac.  490.) 
Ordinarily,  however,  requirements  to  be  observed  subsequent  to 
the  creation  of  a  corporation,  even  though  forfeiture  for  failure 
to  comply  with  them  is  declared  to  be  the  penalty,  are  not  self- 
executing.  The  only  acts  by  which  the  incorporators  notify  the 
public  of  the  creation  of  a  corporation  are  the  records  required 
by  section  3825,  supra,  Wheoi  these  have  been  completed,  the 
corporation  becomes,  as  to  those  who  deal  with  it,  a  living,  active, 
responsible  entity.  The  requirements  to  be  observed  for  the 
perfection  of  the  organization,  the  election  of  officers,  and  the 
like,  pertain  exclusively  to  its  private  affairs  of  which  the  public 
can  have  no  information;  and  in  the  absence  of  statutory  pro- 
visions to  the  contrary,  or  of  inquisition  at  the  instance  of  the 
state,  are  to  be  deemed  directory  only.  (10  Cyc.  223;  1  Machen 
on  the  Law  of  Corporations,  sec.  163.)  Therefore,  while  the 
courts  differ  as  to  whether  particular  enactments  such  as  the 
one  found  in  section  3892,  supra,  should  be  held  self-executing  or 
only  directory,  they  quite  generally  agree  that  different  results 
flow  from  the  failure  of  the  directors  or  officers  of  the  corpo- 
ration to  do  those  acts  which  are  required  as  conditions  precedent, 
and  those  which  are  required  as  conditions  subsequent.  The 
failure  to  observe  the  first  results  ipso  facto  in  forfeiture;  omis^ 
sion  with  reference  to  the  second  merely  exposes  the  corpora- 
tion to  the  peril  of  dissolution  upon  inquisition  by  the  state. 
Until  the  forfeiture  has  been  judicially  declared  at  the  instance 
of  ta*  state,  the  corporate  existence  continues.  (Murphy  v. 
Wheatley,  102  Md.  501,  63  Atl.  62 ;  Brown  v.  Wyandotte  &  8. 
E.  Ry.,  68  Ark.  134,  56  S.  W.  862;  Briggs  v.  Cape  Cod  Ship 
Canal  Co.,  137  Mass.  71;  ClutJie  v.  Eva^isviUe  etc,  Co,  (Ind.), 
96  N.  E.  543 ;  Cheraw  &  Chester  R,  R.  Co.  v.  White,  14  S.  C. 
51;  Toledo  &  Ann  Arbor  R.  Co.  v.  Johnson,  49  Mich.  148,  13 
N.  W.  492 ;  In  re  Kings  County  Elevated  R,  R,  Co.,  105  N.  Y. 
97,  13  N.  E.  18 ;  Arkansas  &  O.  R.  Co.  v.  St.  Louis  &  S.  F.  R. 
Co.y  103  Fed.  747.)  The  principle  applicable  is  the  same  as 
when  a  grant  of  land  is  made  subject  to  forfeiture  of  title  upon 
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failure  to  perform  conditions  subsequent.  The  forfeiture  can 
be  enforced  only  at  the  instance  of  the  grantor  himself  by 
judicial  action,  or,  if  the  grantor  is  the  state,  by  legislative  ac- 
tion also.  {Van  Wyck  v.  Knevals,  106  U.  S.  360,  27  L.  Ed. 
201,  1  Sup.  Ct.  Rep.  336;  Bybee  v.  Oregon  &  C.  R.  Co.,  139 
U.  S.  663,  35  L.  Ed.  305,  11  Sup.  Ct.  Rep.  641.) 

Accordingly,  therefore,  when  the  corporation  has  regularly 
been  brought  into  existence,  it  is  not  deprived  of  the  right  to 
exercise  corporate  functions  by  the  failure  of  the  directors,  desig- 
nated by  the  statute  to  perfect  the  organization,  to  issue  stock 
{Fayetteville  etc.  Ry,  Co,  v.  Aberdeen  R,  Co.,  142  N.  C.  423, 
9  Ann.  Cas.  683,  55  S.  E.  345) ;  or  to  obtain  subscriptions 
for  its  stock  {National  Barik  of  Texas  v.  Investment  Co,,  74 
Tex.  421,  12  S.  W.  101 ;  Johnson  v.  Kessler,  76  Iowa,  411,  41 
N.  W.  57;  Thornton  v.  Balcom,  85  Iowa,  198,  52  N.  W.  190; 
Chicago  K.  &  W.  R,  Co,  v.  Commissioners  of  Stafford  Co,,  36 
Kan.  121,  12  Pac.  593) ;  or  to  elect  directors  {Drake  v.  Hemdon, 
122  Ky.  206,  91  S.  W.  674;  Middleton  v.  Arastraville  Min.  Co,, 
146  Cal.  219,  79  Pac.  889 ;  Morrison  v.  Clark,  24  Mont.  515,  63 
Pac.  98),  even  though  the  taking  of  these  various  steps  is  neces- 
sary to  the  proper  use  of  the  franchise.  It  would  be  a  gross 
injustice  to  those  who  propose  to  deal  with  an  ostensible  cor- 
poration to  make  it  incumbent  upon  them  first  to  ascertain  whether 
in  the  conduct  of  its  private  affairs  its  directors  have  proceeded 
in  strict  conformity  with  all  the  statutory  requirements  as  to 
the  organization  of  the  board  of  directors,  the  election  of  ofiicers, 
etc.,  at  the  peril  of  being  cast  in  actions  subsequently  brought 
by  them  to  enforce  their  rights  against  it,  upon  a  plea  by  it 
that  it  has  no  capacity  to  be  sued).  In  our  opinion  it  was  the 
purpose  of  the  legislature  in  enacting  section  3892,  supra,  to 
prohibit  inquiry  in  any  private  civil  action  into  the  question 
whether  the  ostensible  corporation  has  a  legal  existence,  further 
than  to  ascertain  whether  the  requirements  prescribed  by  section 
3825,  supra,  have  been  observed.  If  this  action  had  been  brought 
by  the  Missoula  Palace  Market  as  a  corporation,  to  collect  an 
indebtedness  due  it  fram  the  respondent,  the  latter  could  not, 
under  section  3810,  supra,  have  made  defense  on  the  ground 
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that  there  is  no  such  corporation.  On  the  other  hand,  since  the 
[5]  .  corporation  has  been  engaged  in  business  apparently  in 
good  faith,  it  could  not,  by  the  same  rule,  avoid  liability  on  the 
ground  that  its  directors  had  not  in  the  conduct  of  its  private 
affairs  observed  the  forms  of  law  in  perfecting  the  organiza- 
tion, and  therefore  that  it  had  ceased  to  exist  as  a  corporation. 
It  could  not  be  heard  to  say  that  it  is  not  such  in  fact  on 
the  ground  that  the  persons  who  have  assumed  to  act  as  its 
directors  have  omitted  to  do  anything  looking  to  the  perfection 
of  its  organization  or  to  the  oonduct  of  its  business  according 
to  the  forms  of  law. 

Counsel  have  devoted  some  space  in  their  briefs  to  a  discussion 
bf  the  question  whether  the  Missoula  Palace  Market  should  be 
regarded  as  a  corporation  de  jure  or  de  facto.  We  shall  not 
undertake  to  determine  which  it  is.  The  rule  denying  the  right 
to  collateral  attack  applies  to  the  one  as  well  as  to  the  other.  The 
following  cases  are  sufficient  for  illustration:  Merges  v.  Alien- 
*  brandy  45  Mont.  355,  123  Pac.  21;  Miller  v.  Newhurg  Orrel  Coal 
Co.,  31  W.  Va.  836,  13  Am.  St.  Rep.  903,  8  S.  E.  600;  Dean 
V.  Davis,  51  Cal.  406;  Ounderson  v.  Illinois  T.  &  8.  Bank,  199 
111.  422,  65  N.  E.  326 ;  Johnson  v.  Corser,  34  Minn,  355,  25  N. 
W.  799 ;  Emery  v.  De  Peystcr,  77  App.  Div.  65,  78  N.  Y.  Supp. 
1056;  City  of  Ashland  v.  Wheeler,  88  Wis.  607,  60  N.  W.  818;  2 
Thompson  on  Corporations,  sec.  1124. 

Upon  the  undisputed  facts,  so  far  as  concerns  the  public,  the 
business  of  the  corporation  has  been  conducted  in  the  name  of 
the  Missoula  Palace  Market,  as  a  corporation.  Liabilities  have 
been  incurred  under  this  name  and  discharged  in  the  same  way. 
To  an  outward  observer  or  anyone  dealing  with  it,  it  has  ex- 
hibited all  the  characteristics  of  a  legal  person  living  the  life 
and  pursuing  the  calling  for  which  it  was  created,  according 
to  the  course  prescribed  by  law.  The  appellant  has  made  it  serve 
his  purpose.  He  must  therefore  be  held  to  bear  the  penalty 
which  attention  to  duty  on  his  part  as  a  director  would  have 
enabled  him  to  avoid,  and  this,  too,  whether  he  was  properly 
chosen  by  the  board  as  such  director  or  not.    In  the  section 
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cited  from  Mr.  Thompson,  supra,  it  is  said:  "It  follows  naturally 
and  lo^cally  from  what  has  been  said  heretofore,  that  persons 
acting  as  directors  or  other  corporate  officers  without  right, 
or  where  they  assume  to  act  rightfully  by  color  of  office,  are 
subject  to  all  the  personal  liability  which  attaches  to  the  right- 
ful incumbents  of  such  offices,  whether  by  the  common,  the 
equitable,  or  the  statute  law.  De  facto  directors  and  officers 
cannot  plead  that  they  are  not  such  de  jure  in  order  to  escape 
liability  to  the  corporation  or  to  its  creditors  for  their  acts  as 
such,  whether  such  infirmity  in  their  title  arises  from  the  fact 
that  they  were  irregularly  elected,  or  were  not  legally  chosen, 
or  were  ineligible  at  the  time  they  were  elected.  This  principle 
is  illustrated  in  cases  holding  directors  personally  liable  for  the 
debts  of  the  corporation  where  they  fail  to  file  an  annual  report 
as  required  by  statute ;  in  such  cases  it  is  sufficient  to  show  that 
the  directors  or  trustees  were  such  de  facto  at  the  time  the  debt 
was  contracted." 

3.  It  is  next  contended  that  amended  section  3850  is  repugnant 
to  section  11  of  Article  XV  of  the  Constitution  of  Montana,  in 
[6}  that  it  imposes  liabilities  and  burdens  upon  domestic  cor- 
porations from  which  foreign  corporations  are  exempt.  This 
section  provides :  *  *  •  •  •  No  company  or  corporation  formed 
under  the  laws  of  any  other  country,  state  or  territory,  shall 
have,  or  be  allowed  to  exercise,  or  enjoy  within  this  state  any 
greater  rights  or  privileges  than  those  possessed  or  enjoyed  by 
corporations  of  the  same  or  similar  character  created  under  the 
laws  of  the  state."  The  plain  purpose  of  this  provision  is  to 
restrain  the  legislature  from  granting  to  foreign  corporations 
rights  and  privileges  which  cannot  be  enjoyed  by  domestic  cor- 
porations of  like  character  under  similar  circumstances.  ((7m- 
well  V.  Montana  Central  By.  Co,,  18  Mont.  167,  33  L.  R.  A.  554, 
44  Pac.  525;  State  v.  Thomas  Cruse  Savings  Bank,  21  Mont. 
50,  46  L.  R.  A.  760,  52  Pac.  733.)  Within  this  limitation  the 
legislature  is  free  to  impose  such  burdens  upon  domestic  cor- 
porations as  it  sees  fit.  In  the  nature  of  things,  exactly  the 
same  system  of  laws  cannot  be  devised  for  both  domestic  and 
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foreign  corporations.  Necessarily,  laws  intended  to  apply  to 
foreign  corporations  must  be  framed  upon  the  theory  that  they 
are  created  under  conditions  and  limitations  over  which  the 
state  legislature  has  no  control.  So  long  as  it  does  not  in 
framing  laws  discriminate  against  domestic  corporations,  its  Acts 
will  not  be  construed  as  discriminating  within  the  inhibition  of 
the  Constitution.  It  is  clear,  however,  that  section  3850  does  not 
discriminate  against  domestic  corporations.  Though  in  terms  it 
imposes  the  duty  of  filing  the  annual  report  upon  the  corporar 
tion,  it  in  fact  imposes  it  upon  the  oflBcers  and  directors  and 
exacts  the  penalty  for  nonobservance  from  them  individually, 
and  not  from  the  corporation.  In  effect,  therefore,  it  is  noth- 
ing more  nor  less  than  a  requirement  that  the  officers  and  di- 
rectors shall  give  to  the  public,  from  time  to  time,  a  statement 
of  the  financial  affairs  of  the  corporation,  at  the  peril,  in  case 
of  disobedience,  of  being  held  personally  for  the  liabilities  which 
they  have  permitted  the  corporation  to  incur  und»er  their  man- 
agement. This  is  a  complete  answer  to  counsers  contention. 
(First  Nat.  Bank  v.  Weidenbeck,  97  Fed.  896,  38  C.  C.  A.  131!) 
4.  It  is  said  that  the  statute  is  violative  of  section  20  of  Article 
III  of  the  state  Constitution,  which  declares:  "Excessive  bail 
shall  not  be  required  or  excessive  fines  imposed,  or  cruel  and 
unusual  punishments  inflicted."  The  argument  is  that  since 
there  is  no  limit  to  the  liability  which  may  be  incurred  by  a 
failure  of  the  officers  and  directors  to  comply  with  the  statute, 
and  since  this  court  has  declared  the  liability  penal  in  its  nature 
(Gans  V.  Switzer,  supra;  Wethey  v.  Kemper,  supra;  Teitig  v. 
Boesman  Bros.  &  Co,,  12  Mont.  404,  31  Pac.  371;  Elkhorn  T. 
Co.  V.  Mining  Co.,  16  Mont.  322,  40  Pac.  606;  State  Savings 
Bank  v.  Johnson,  18  Mont.  440,  56  Am.  St.  Rep.  591,  33  L.  R. 
A.  552,  45  Pac.  662),  the  result  is  the  imposition  of  excessive 
fines  and  the  infliction  of  unusual  punishments  within  the  mean- 
ing of  the  constitutional  inhibition.  As  already  pointed  out, 
[7}  the  statute  is  not  penal  in  the  sense  in  which  that  term 
is  generally  used.  It  is  so  only  in  the  sense  that  it  creates  a 
liability  which  was  not  known  at  the  common  law  and  there^ 
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fore  must  be  construed  strictly.  The  very  purpose  of  the  legal 
device  known  as  a  corporation  is  to  enable  natural  persons  to 
engage  in  business  enterprises  through  the  agency  of  others 
without  incurring  personal  liability.  The  extent  of  immunity 
is  fixed  by  the  law  providing  for  the  creation  of  the  artificial 
body  or  person,  and  such  a  provision  as  the  one  in  question, 
being  a  part  of  the  law  of  creation,  declares  the  immunity  of 
those  who  manage  the  business,  viz,:  the  officers  and  directors, 
dependent  upon  their  observance  of  the  conditions  imposed  by 
it.  They  may  render  their  immunity  effective  by  doing  this; 
otherwise  they  are  conclusively  presumed  to  have  assented  to 
stand  good  as  sureties  for  all  the  liabilities  which  they  have 
permitted  the  corporation  to  assume.  In  considering  the  statute 
in  force  in  1894  (Comp.  Stats.  1887,  Fifth  Div.,  sec.  460),  the 
court  in  Fitzgerald  v.  Weidenbeck,  76  Fed.  695,  said:  "But,  while 
the  statutory  liability  of  trustees  has  some  of  the  characteristics 
of  a  penalty,  and  attaches  upon  such  kind  of  default  or  omission 
of  duty  on  the  part  of  the  trustees  as  is  frequently  in  like  stat- 
utes' punished  by  the  infliction  of  a  penalty,  yet,  under  this 
statute,  such  liability  of  the  trustees  is  not  a  penalty,  but  the 
withdrawal,  as  to  them,  as  a  consequence  of  their  failure  to 
perform  certain  duties,  of  the  exemption  from  pei^onal  liability 
which  the  statute  allowing  the  incorporation  of  the  company 
would  otherwise  afford  them,  and  an  allowance  to  the  creditors 
of  the  corporation  at  the  time  of  such  default  or  during  such 
omission  of  duty,  of  the  further  remedy  of  having  the  right  to 
proceed  in  the  collection  of  their  debts,  directly  against  the 
trustees  from  whom  such  exemption  is  withdrawn." 

A  fine,  in  the  sense  in  which  the  term  is  used  in  the  Constitu- 
tion, is  a  penalty  exacted  by  the  state  for  some  criminal  offense. 
[8]  The  provision  of  the  Constitution  has  no  application  to 
the  liability  involved  here. 

5.  It  is  argued  that  the  court  erred  in  admittkig  in  evidence 
[9]  copies  of  the  annual  reports  filed  by  appellant  for  the 
years  1908  and  1909,  the  affidavit  on  attachment  in  the  action 
brought  by  him  against  the  corporation  in  March,  1910,  and 
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the  wrttten  agreement  made  by  him  and  Watts  on  December 
2,  1907.  It  is  argued  that  the  only  purpose  for  which  they 
were  introduced  was  to  show  that  the  Missoula  Palace  Market 
was  a  corporation  and  doing  business  as  such ;  whereas  its  exis- 
tence had  been  terminated  by  operation  of  law.  That  it  was, 
in  contemplation  of  law,  up  to  March  10,  1910,  a  corporation  we 
have  already  shown.  The  documents  in  question  tended  di- 
rectly to  show  not  only  that  it  was  engaged  in  business  as  such, 
but  also  that  appellant  and  his  associates  were  assuming  to  act, 
and  were  acting,  as  its  directors.  It  is  true  that,  the  appellant 
assumed  to  control  the  business  as  his  own,  his  associates  taking 
no  active  part  in  it.  At  the  same  time,  they  were  acting  os- 
tensibly as  directors  of  the  corporation,  their  purpose  evidently 
being  to  assist  appellant  by  permitting  him  to  use  their  names 
and  thus  the  corporate  franchise.  The  evidence  was  competent 
to  show  this. 

6.  The  court  submitted  to  the  jury  an  instruction  in  which 
it  directed  them  to  find  for  the  plaintiff  if  they  believed  that  the 
respondent  sold  and  delivered  the  goods,  wares  and  merchandise, 
the  value  of  which  is  in  controversy  in  this  case,  to  the  Missoula 
Palace  Market,  for  the  reasonable  value  thereof,  with  interest 
from  the  time  demand  for  payment  had  been  made  upon  the 
appellant.  It  is  argued  that  the  court  erred  in  withdrawing 
from  the  jury  the  question  whether  the  Missoula  Palace  Market 
[10]  was  a  corporation.  As  we  view  the  evidence  in  the  record, 
however,  it  presents  no  disputed  question  of  fact  requiring  a 
finding  by  the  jury.  Whether  the  corporation  was  in  existence 
de  jure  or  de  facto  was  a  question  for  the  court  to  determine. 
The  court  should  have  directed  a  verdict  for  the  plaintiff.  There 
was  evidence  which  lent  some  support  to  the  inference  that,  as 
between  the  appellant  and  Watts,  the  latter  was  to  be  the  owner 
of  the  business  upon  the  payment  of  the  $3,000  note  executed 
by  him  to  the  appellant  under  the  contract  of  December  12,  1907. 
This,  however,  was  a  mere  private,  secret  agreement  between 
them.    As  to  those  dealings  with  Watts  there  had  been  no  out- 
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ward  change,  and  we  think  the  court  properly  treated  the  evi- 
dence in  this  behalf  as  immaterial. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mr.  Justice  Sannee  concurs. 

Mb.  Justice  Holloway  did  not  hear  the  argument  and  takes 
no  part  in  the  foregoing  decision. 


CALLAHAN,   Appellant,  v,   CHICAGO,  BURLINGTON  & 

QUINCY  B.  CO.,  Respondent. 

(No.   3,247.) 
(Submitted  April  16,  1913.     Decided  May  17,  1913.) 

[133  Pae.  687.] 

Personal  Injuries — Master  and  Servant — Railroads — Evidence — 
Declarations — When  Admissible — Res  Ipsa  Loquitur. 

Declarations — When  Admissible  in  Evidence. 

1.  While  declarations,  to  be  admissible  as  part  of  the  res  gestae,  need 
not  have  been  strictly  contemporaneous  with  the  main  incident  which 
gave  rise  to  them,  they  must  have  been  made  while  the  mind  of  the 
speaker  was  laboring  under  the  excitement  aroused  by  the  incident, 
before  there  was  time  to  reflect  and  fabricate. 

Same— Admissibility — Discretion. 

2.  The  admissibility  of  declarations  in  evidence  is  largely  a  matter 
of  sound  legal  discretion  in  the  trial  court,  subject  to  review  only 
in  case  of  manifest  abuse  thereof. 

Personal  Injuries — Master  and  Servant — Railroads — ^Declarations — Admissi- 
bility. 

3.  Declarations  of  a  freight  train  conductor  made  a  half  hour  or  more 
after  an  accident  to  his  train  upon  inquiry  by  plaintiff,  a  section  fore- 
man who  sustained  injuries  while  riding  thereon,  and  of  a  roadmaster, 
who  did  not  witness  the  accident  but  learned  of  it  after  it  reached  its 
destination,  to  the  effect  that  the  accident  was  due  to  a  defective 
coupler,  though  inadmissible  as  part  of  the  res  gestae,  held  competent 
as  admissions  by  agents  of  defendant  company  made  within  the  scope 
of  their  employment  while  engaged  in  the  discharge  of  their  duties. 

Same — Bes  Ipsa  lA>quitur — ^Applicability  of  Doctrine. 

4.  If  in  a  personal  injury  action  by  an  employee  against  his  employer, 
the  facts  and  circumstances  brought  out  on  the  trial  tend  to  show 
that  the  instrumentality  which  caused  the  injury  was  exclusively  in  the 
control  of  the  employer  and  the  accident  occurred  because  of  some  defect 
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thereis,  the  existence  of  which  was  attributable  to  a  negligent  omission 
of  duty  by  the  latter,  rather  than  to  any  other  cause,  the  burden  de- 
volves upon  him  to  rebut  the  presumption  of  negligence  thus  raised, 
by  explaining  the  circumstances  so  as  to  render  their  existence  con- 
sistent with  the  exercise  of  due  care  on  his  part. 

Same. 

5.  Held,  under  the  doctrine  of  res  ipsa  loquitur,  that  a  nonsuit  was 
improperly  granted  in  an  action  by  a  railroad  employee  against  the 
company  where  plaintiff's  proof  tended  to  show  that  the  accident  was 
due  to  a  defective  coupler,  thv«  pointing  to  neglect  on  the  part  of 
defendant  to  perform  a  primary  nondelegable  duty,  i.  «.,  to  see  that 
the  train  on  which  plaintiff  was  riding  was  equipped  with  sound  and 
suitable  appliances. 

Appeal  from  District  Court,  Yellowstone  County;  Oeo.  W. 
Pierson,  Judge. 

Action  by  Matthew  Callahan  against  the  Chicago,  Burlington 
&  Quincy  Railroad  Company.  From  a  judgment  of  nonsuit 
plaintiff  appeals.     Reversed  and  remanded. 

Messrs.  Enterline  &  La  Pleiche,  and  Messrs.  Walsh  &  Nolan, 
tor  Appellant,  submitted  a  brief;  Mr,  E.  E.  Enterline  and  Mr. 
C.  B.  Nolan  argued  the  cause  orally. 

Were  the  declarations  of  the  conductor  and  the  roadmaster 
admissible!  Any  attempt  to  set  exact  limitations  to  the  rule 
of  res  gestae  is  futile.  Cases  may  be  found  denying  the  right 
to  introduce  declarations  made  within  a  few  seconds  after  the 
occurrence  to  which  they  relate;  others  justify  their  admission 
several  hours  thereafter,  some  excluding  statements  made  any- 
where except  at  the  very  place  of  the  incidents  to  which  they 
relate,  others  at  situations  quite  far  removed;  some  rejecting 
answers  to  inquiries  as  distinguished  from  voluntary  ejaculations, 
others  admitting  monosyllabic  replies  to  leading  questions. 

It  is  submitted  that  while  there  must  be  reasonable  propin- 
quity in  place  and  time,  this  is  important  only  as  it  is  calculated 
to  make  the  comment  readily  credible  as  the  unstudied  outburst 
of  guileless  mind,  instinctively  tnithful.  **The  modern  tendency 
with  respect  to  what  is  admissible  as  res  gestae  is  inclined  to 
be  more  liberal  than  the  early  rule  which  was  quite  closely  con- 
fined to  those  declarations  occurring  during  the  actual  continu- 
ance of  the  main  event.'*     (11  Eney.  of  Evidence,  297,  298; 
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Jack  V.  Mutual  Reserve  Fund  Life  Assn,,  113  Fed.  49-56,  51 
C.  C.  A.  36.)  The  appellant  directs  the  attention  of  the  court 
to  some  personal  injury  and  death  cases  in  which  declarations 
of  the  servants  of  the  defendants,  made  some  considerable  time 
after  the  injury,  were  held  to  be  appropriate  evidence.  In 
Waliers  v.  Spokane  By,  Co.,  58  Wash.  293,  108  Pac.  593,  the 
statements  of  a  conductor  made  about  two  hours  after  a  derail- 
ment,  in  which  two  of  his  crew  were  killed,  were  held  properly 
admitted.  He  told  that  the  accident  arose  from  the  spreading 
of  the  rails,  and  that  the  track  was  in  bad  condition.  In  Roberts 
V.  Port  Blakeley  M,  Co.,  30  Wash.  25,  70  Pac.  111-113,  the 
declarations  of  the  general  superintendent  of  a  railroad,  made 
about  three  hours  after  an  accident,  indicating  that  wheels  of 
inferior  character  were  used  by  the  company  occasioning  the 
wreck,  were  held  to  have  been  properly  admitted. 

The  declarations  of  a  mine  foreman  made  thirty  minutes  after 
an  accident  were  held  admissible  in  New  York  &  C,  M.  8.  v. 
Rogers,  11  Colo.  6,  7  Am.  St.  Rep.  198-200,  16  Pac.  719,  17 
Morr.  Min.  Rep.  123.  In  Dixon  v.  Northern  Pac.  Ry.  Co.,  37 
Wash.  310,  107  Am.  St.  Rep.  810,  2  Ann.  Cas.  620,  68  L.  R.  A. 
895,  79  Pac.  943,  the  statement  of  a  boy  who  was  seriously 
injured  by  being  run  over  by  a  railroad  train,  made  about  ten 
minutes  after  the  accident  occurred,  to  the  effect  that  the  brake- 
man  had  kicked  him  off,  was  held  properly  admitted.  The  same 
court  in  Starr  v.  Aettia  Life  Ins,  Co.,  41  Wash.  199,  4  L.  R.  A. 
(n.  s.)  636,  83  Pac.  113,  sanctioned  the  admission  of  the  statement 
of  the  victim  of  an  accident  made  an  hour  after  it  occurred. 
Declarations  made  after  a  similar  lapse  of  time  were  admitted 
and  the  ruling  approved  by  the  same  court  in  Lewis  v.  State,  29 
Tex.  App.  201,  25  Am.  St.  Rep.  720,  15  S.  W.  642.  The  case  of 
Missouri  K.  &  T.  Ry.  Co,  v.  Vance  (Tex.  Civ.  App.),  41  S.  W. 
167,  is  of  value  in  that  the  declarations  there  admitted  related 
to  the  cause  of  the  accident. 

In  Rothrock  v.  Cedar  Rapids,  128  Iowa,  252,  103  N.  W.  475, 
a  half  an  hour  elapsed  between  the  occurrence  and  the  declara- 
tions admitted  which  constituted  all  the  evidence  there  was  in 
the  case  as  to  the  happening  to  support  the  verdict.     (See,  also, 


404  Callahan  v.  Chicago  etc.  B.  Co.      [Mar.  T.  '13 

Johnson  v.  State,  8  Wyo.  494,  58  Pac.  761 ;  State  v.  Eoran,  32 
Minn.  394,  50  Am.  Rep.  583,  20  N.  W.  905.)  In  a  number  of 
the  cases  above  referred  to,  the  injured  party,  being  the  declar- 
ant, died  shortly  after  of  his  injuries;  that  fact,  though  proper 

« 

to  be  taken  into  consideration  in  determining  the  likelihood  of 
the  truthfulness  of  the  statement,  is  of  itself  unimportant,  how- 
ever.    (See  11  Ency.  of  Evidence,  333.) 

Appellant  was  to  all  intents  and  purposes  a  passenger,  whether 
technically  so  or  not.  As  to  that  the  authorities  are  in  conflict, 
as  will  appear  from  3  Thompson  on  Negligence,  2654,  2655.  The 
following  cases  hold  that  so  far  as  the  question  of  the  liability 
of  the  carrier  is  concerned,  one  occupying  the  position  of  the 
appellant  at  the  time  he  was  hurt  has  the  status  of  a  passenger. 
(Doyle  V.  Fitchburg  R,  Co.,  162  Mass.  66,  44  Am.  St.  Rep.  335, 
25  L.  R.  A.  157,  37  N.  E.  770 ;  Haas  v.  St,  Louis  <&  S.  Ry.  Co., 
Ill  Mo.  App.  706,  90  S.  W.  1155 ;  Chattanooga  R.  T.  Co.  v. 
V enable,  105  Tenn.  460,  51  L.  R.  A.  886,  58  S.  W.  861 ;  Johnson 
V.  Texas  Central  Ry.  Co.,  42  Tex.  Civ.  App.  604,  93  S.  W.  433 ; 
Harris  v.  City  &  E.  0.  R.  Co.,  69  W.  Va.  65,  Ann.  Cas.  1912D, 
59,  70  S.  E.  859 ;  Gregory  v.  Granite  R.  Co.,  132  Ga.  587,  64  S.  B. 
686;  KUduff  v.  Boston  E.  Ry.  Co.,  195  Mass.  307,  9  L.  R.  A. 
(n.  s.)  873,  81  N.  E.  191;  Indianapolis  Traction  <fe  T.  Co.  v. 
Romajis,  40  Ind.  App.  184,  79  N.  E.  1068;  Harris  v.  Puget 
Sound  E.  R.  Co.,  52  Wash.  299,  100  Pac.  S^l ;  Hebert  v.  Port- 
land R.  Co.,  103  Me.  315,  125  Am.  St.  Rep.  297,  13  Ann.  Cas, 
886,  69  Atl.  266 ;  Cray  v.  Columbia  R.  Co.,  49  Or.  18,  88  Pac. 
297;  Enos  v.  R.  I.  Suburban  R.  Co.,  28  R.  I.  297,  67  Atl.  5; 
McNuity  V.  Pennsylvania  R.  Co.,  182  Pa.  479,  61  Am.  St.  Rep. 
721,  38  L.  R.  A.  376,  38  Atl.  524.) 

The  complaint  in  this  cause  is  framed  so  as  to  invoke  the 
federal  Employers'  Liability  Act,  by  which  the  defense  of 
fellow-servant  is  abolished.  Some  claim  was  made  at  the  trial 
that  the  appellant  did  not  come  within  th-e  class  of  those  who 
are  or  could  be  protected  by  a  national  law,  but  since  the  recent 
decisions  of  the  supreme  court  of  the  United  States  under  the  Act 
in  question,  the  subject  is  not  open  to  controversy.  (See  Mon- 
dou  V.  New  York,  N.  H.  cfc  H.  R.  Co.,  223  U.  S.  1,  56  L.  Ed.  327, 
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38  L.  R.  A.  (n.  s.)  44,  32  Sup.  Ct.  Rep.  169 ;  Zikos  v.  Oregon  B. 
&  N.  Co,,  179  Fed.  893.)  A  track  worker  was  held  entitled  to 
recover  under  the  Act  in  Colasurdo  v.  Central  R.  B.,  180  Fed. 
832.  The  decision  in  this  case  was  affirmed  in  192  Fed.  901, 
113  C.  C.  A.  379.  A  very  marked  difference  of  opinion  concern- 
ing the  scope  of  the  Act  in  question  prevails  in  the  federal  courts 
as  shown  in  the  opinion  in  Darr  v.  Baltimore  df  0.  B.  Co.,  197 
Fed.  665,  but  none  of  the  rulings  would  exclude  the  present  case 
from  its  operation.  In  Northern  Pac.  By,  Co.  v.  Maerkl,  198 
Fed.  1,  117  C.  C.  A.  237,  the  circuit  court  of  appeals  again  con- 
sidered the  statute,  and  held  it  applicable  to  a  car  repairer  at 
work  on  a  car  used  indiscriminately  in  interstate  and  in  intra- 
state commerce. 

Messrs,  Ounn,  Bosch  &  Hall,  Mr.  0.  F.  Ooddard,  and  Mr,  E. 
T.  Clark,  for  Respondent,  submitted  a  brief;  Mr.  Carl  Bosch 
argued  the  cause  orally. 

The  declarations  of  the  conductor  and  the  roadmaster  were 
inadmissible.  They  were  neither  a  part  of  the  res  gestae  nor 
was  there  any  showing  made  making  them  competent  as  admis- 
sions of  an  agent  in  the  course  of  his  employment  and  within  the 
scope  of  his  authority.  It  is  settled  law  in  this  jurisdiction  that : 
"To  bind  the  principal,  the  declarations  of  an  agent  must  be 
made  within  the  scope  of  his  authority,  at  the  time  of  the  trans- 
action, and  be  a  part  of  the  res  gestae.  If  made  after  the  trans- 
action is  completed,  they  are  in  the  nature  of  hearsay,  and  are 
mere  narrations  of  a  past  transaction."  {Hogan  v.  Kelly,  29 
Mont.  485,  489,  75  Pac.  81 ;  see,  -also,  Byan  v.  Oilmer,  2  Mont. 
517,  25  Am.  Rep.  744;  Poindexier  <&  Orr  etc.  Co,  v.  Oregon  S. 
L,  B,  Co,,  33  Mont.  338,  340,  83  Pac.  886;  Durkee  v.  Central  Pac. 
By,  Co.,  69  Cal.  533,  58  Am.  Rep.  562,  11  Pac.  130;  Herman 
Waldeck  &  Co.  v.  Paciiic  Coast  8.  8.  Co.,  2  Cal.  App.  167,  83 
Pac.  158,  159;  Boone  v.  Oakland  Transit  Co,,  139  Cal.  490,  73 
Pac.  243 ;  Lvman  v.  Golden  etc,  Min,  Co,,  140  Cal.  700,  74  Pac. 
307;  Morse  v.  Consolidated  By.  Co.,  81  Conn.  395,  71  Atl.  553; 
Bedmon  v.  Metropolitan  8t,  B.  Co.,  185  Mo.  1,  105  Am.  St.  Rep. 
558,  84  S.  W.  26 ;  Cincinnati  etc.  By,  Co.  v.  Martin,  146  Ky.  260, 
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142  S.  W.  410;  Parker  v.  Wiriona  etc.  By,  Co.,  83  Minn.  212,  86 
N.  W.  2 ;  Ft.  Wayne  etc.  Traction  Co.  v.  Croshy,  169  Ind.  281, 
14  Ann.  Cas.  117,  13  L.  R.  A.  (n.  s.)  1214,  81  N.  E.  474;  Clark 
V.  Van  Vleck,  135  Iowa,  194,  112  N.  W.  648 ;  Blackman  v.  West 
Jersey  etc.  R.  Co.,  68  N.  J.  L.  1,  52  Atl.  370.) 

The  federal  Employers'  Liability  Act  makes  a  common  carrier 
by  railroad,  while  engaging  in  commerce  between  the  states, 
liable  for  injuries  sustained  by  its  employees  while  employed  by 
such  carrier  in  such  commerce,  but  leaves  unaflfected,  and  as  fully 
available  as  at  common  law,  the  defense  of  assumption  of  risk, 
except  in  cases  **  where  the  violation  by  such  common  carrier 
of  any  statute  enacted  for  the  safety  of  employees  contributed 
to  the  injury  or  death  of  such  employee."  The  Act  does  not 
give  a  right  of  action  against  the  carrier  merely  because  of  the 
infliction  of  an  injury  by  reason  of  defective  appliances,  but  only 
where  such  defects  were  "due  to  its  negligence."  The  statute 
requires  a  showing  by  pleading  and  proof,  not  only  that  a  defect 
existed  which  caused  the  injury,  but  that  the  defect  was  one  due 
to  defendant's  want  of  proper  care.  An  attempt  to  meet  these 
requirements  is  made  in  the  complaint,  but  having  failed  in  the 
proof,  the  doctrine  of  res  ipsa  loquitur  is  invoked,  and  it  is  con- 
tended that  the  parting  of  the  train  of  and  by  itself  gives  rise 
to  a  presumption  that  the  appliances  were  defective,  due  to 
defendant's  negligence.  The  rule,  however,  is  well  settled  that 
"no  presumption  of  negligence  arises  in  cases  of  injuries  from 
defective  machinery  or  other  appliances  where  the  thing  is  not 
inherently  dangerous."  (29  Cyc.  595;  Edgens  v.  Gaffney  Mfg. 
Co.,  69  S.  C.  529,  48  S.  E.  538.)  So  that,  even  if  the  mere  part- 
ing of  the  train  afforded  the  basis  for  an  inference  that  it  was 
caused  by  a  defective  coupling  or  other  appliance,  there  would 
still  be  the  further  presumption  that  the  defendant  had  no  notice 
of  such  defect,  and  as  to  that  feature  of  the  case  neither  the 
complaint  states  suflficient  facts  {McEnaney  v.  Butte,  43  Mont. 
526,  117  Pac.  893 ;  Phillips  v.  Butte  Jockey  Club,  46  Mont.  338, 
127  Pac.  1011),  nor  was  proof  made,  or  offered  to  be  made,  to 
meet  that  presumption.  There  could  be  no  liability,  under  con- 
ditions like  the  present,  because  of  a  defective  appliance,  cans- 
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mg  the  parting  of  the  train,  unless  the  carrier  knew,  or  in  the 
exercise  of  ordinary  care  should  have  known,  of  its  existence. 
In  such  case  the  doctrine  of  res  ipsa  loquitur  cannot  be  invoked 
and  does  not  apply.  {Byers  v.  Carnegie  Steel  Co.,  159  Fed. 
347,  16  L.  B.  A.  (n.  s.)  214,  86  C.  C.  A.  347.) 

It  was  held  in  the  case  last  cited  that  the  presumption  does 
not  arise,  unless  ''the  evidence  excludes  all  other  causes  for  the 
accident."  Nor  would  proof  of  a  defective  appliance  suffice. 
{McGrath  v.  St.  Louis  Transit  Co.,  197  Mo.  97,  94  S.  W.  872 ; 
Moriarity  v.  SchwarzschUd  it  Zulzberger  Co.,  132  Mo.  App.  650, 
112  S.  W.  1034 ;  Hamilton  v.  Kansas  City  etc.  R.  Co.,  123  Mo. 
App.  619,  100  S.  W.  671;  St.  Louis  etc.  By.  Co.  v.  Cason  (Tex. 
Civ.  App.),  129  S.  W.  394.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  by  the  plaintiff  for  damages  for  personal  injuries 
suffered  by  him  during  the  course  of  his  employment  by  the 
defendant.  The  accident  occurred  on  September  20,  1909.  The 
defendant  owned  and  was  operating  a  line  of  railway  extending 
through  the  states  of  South  Dakota,  Wyoming  and  into  and 
through  portions  of  the  state  of  Montana,  and  was  engaged  as  a 
common  carrier  in  interstate  commerce.  The  plaintiff  was  in  its 
employ  as  extra  gang  foreman,  having  under  his  charge  a  crew 
of  laborers  engaged  in  making  repairs  upon  its  tracks.  He  and 
the  crew  were  required  to  occupy  and  live  in  outfit  cars  so  that 
they  could  be  readily  moved  from  place  to  place  as  the  exigencies 
of  their  service  required.  One  of  these  cars  was  occupied  by 
plaintiff  and  his  wife.  It  was  fitted  up  with  a  stove,  bedding  and 
other  household  furniture  necessary  to  make  it  habitable.  On 
the  day  of  the  accident  the  cars  were  being  transferred  from 
Dewey,  South  Dakota,  to  New  Castle,  Wyoming,  so  that  the  crew 
could  effect  repairs  near  the  latter  place.  They  were  attached 
to  the  rear  erid  of  a  freight  train  consisting  of  fifty-one  cars. 
At  a  point  about  seven  miles  east  of  Dewey,  while  ascending  a 
grade,  the  train  parted,  with  the  result  that  by  the  sudden  stop- 
page occasioned  by  the  automatic  setting  of  the  air-brakes,  the 
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plaintiff  was  thrown  violently  back  and  against  a  box  in  the 
rear  end  of  the  car  and  thereby  suffered  the  injuries  complained 
of.  It  is  alleged  that  the  defendant  was  negligent  in  placing 
in  the  train  a  car  equipped  with  a  coupler  which  was  unsafe, 
defective  and  insecure,  in  that  the  part  thereof  known  as  the 
lock-block  had  become  worn  and  loose,  a  fact  which  was  known 
to  the  defendant,  or,  by  the  exercise  of  ordinary  diligence  on 
its  part,  ought  to  have  been  known  to  it,  but  was  not  known  to 
the  plaintiff.    The  complaint  then  alleges: 

'*  Sixth.  That  on  the  said  20th  day  of  September,  1909,  while 
said  train  was  being  moved  by  the  defendant  along  and  upon 
its  said  track  and  railroad  from  Dewey,  South  Dakota,  to  New 
Castle,  "Wyoniing,  at  a  rate  of  speed  of  about  twenty  miles  per 
hour,  the  said  coupler  upon  said  car  in  said  train  by  reason  of 
its  being  defective,  worn  and  insecure,  and  because  the  defend- 
ant carelessly  and  negligently  failed  and  neglected  to  keep  the 
same  in  good  repair  and  in  a  safe  and  sound  condition,  and 
because  of  the  negligent  and  careless  operation  of  said  train  by 

* 

said  defendant,  loosened  and  came  apart  causing  the  said  train 
instantly  to  part,  thereby  breaking  the  air-hose  of  said  train 
which  controlled  the  brakes  upon  the  cars.  That  the  parting 
of  said  train  and  the  breaking  and  separating  of  said  air-hose 
caused  the  brakes  upon  the  cars  to  which  said  outfit  car  was 
still  attached,  including  the  brakes  on  said  outfit  car,  to  become 
suddenly  and  violently  set,  thereby  causing  said  train  and  cars 
last  mentioned  violently  and  suddenly 'to  stop,  whereby  the  said 
plaintiff  was  thrown  with  great  force  and  violence  backward  a 
distance  of  about  twelve  feet  along  and  in  the  interior  of  said 
car  wherein  he  was  then  riding,  against  and  upon  a  box  in  said 
car.'* 

The  answer  denies  all  of  the  allegations  of  the  complaint, 
except  that  it  admits  that  at  the  time  of  the  accident  the  defend- 
ant was  engaged  in  interstate  commerce.  It  alleges  certain 
matters  as  aflBrmative  defenses,  upon  which  there  was  issue  by 
reply.  The  issues  presented  on  this  branch  of  the  case  do  not 
require  notice.  At  the  close  of  plaintiff's  case,  the  court  sus- 
tained a  motion   for   nonsuit   and    directed  judgment  for  the 
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defendant.  This  appeal  ia  from  the  judgment.  The  two  quesk 
tions  presented'  for  decision  are,  whether  the  exclusion  of  certain 
eyidence  was  error,  and  whether  the  evidence  was  sufficient  to 
take  the  case  to  the  jury. 

1.  During  his  examination  in  chief,  counsel  for  plaintiff  in- 
quired of  him  whether  he  was  acquainted  with  the  duties  of  a 
conductor  on  the  defendant's  road.    He  was  not  permitted  to 
answer.    Counsel  then  offered  to  have  him  testify,  in  substance, 
that  when  such  an  accident  as  the  one  in  question  occurs  it  is 
the  duty  of  a  conductor  to  ascertain  its  cause,  to  restore  the 
connection,  if  possible,  and  proceed'  with  the  train ;  to  ascertain 
if  any  person  has  been  injured,  and,  if  so,  also  the  nature  and 
extent  of  the  injury,  and  to  make  full  report  of  the  facts  to  his 
superior  officers;  that  when  the  train  parted,  the  conductor  at 
once  proceeded  forward  from  the  caboose  where  he  then  wai 
ascertain  the  cause;  that  in  passing  the  car  iv  vr^iActb  plaintiff 
and  his  wife  were  he  ascertained  that  plaint**if  had  been  injured; 
that  he  then  said  that  he  was  going  forwr.fd  to  inquire  the  cause 
of  the  accident;  that,  the  connection  'Jeing  restored,  the  train 
proceeded  immediately  to  New  r*^le,  arriving  there  thirty  or 
forty   minutes  later;  *^<*t  the  conductor  then  returned  to  the 
plaintiff's  car  -**<^  ^^d®  inquiry  as  to  the  extent  of  the  injury 
in  order  to  ^ake  his  report  of  it,  and  that  during  the  course  of 
the  inqr*''^^*  ^^  response  to  a  question  by  plaintiff  as  to  the  cause 
of  the  accident,  he  said  that  the  train  had  parted  *  *  because  of  a 
def e  **^^®  coupler ;  a  worn  lock-block. ' '    An  offer  was  also  made 
to  ^^"^  ^y  ^^^^  witness  that  a  similar  duty  to  investigate  and 
jj^ke  report  is  required  of  a  roadmaster;  that  when  the  train 
.rrived  at  New  Castle,  defendant's  roadmaster  came  to  plain- 
tiff's  car  and,  after  inquiry  as  to  the  nature  and  extent  of  the 
injury,  wrote  out  his  report ;  and  that  while  so  doing  he  stated 
to  plaintiff  that  the  parting  of  the  train  was  caused  by  a  "defec- 
tive coupling;  a  worn  lock-block."    This  evidence  was  excluded 
on  the  ground  that  the  declarations  were  not  part  of  the  res 
gestae,  and  were  therefore  incompetent. 

The  statute  provides  that  where  *'the  declaration,  act  or  omis- 
sion forms  part  of  a  transaction,  which  is  itself  the  fact  in  dia- 
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pute,  or  evidence  of  that  fact,  such  declaration,  act  or  omission 
is  evidence,  as  part  of  the  transaction.'*     (Rev.  Codes,  sec.  7867.) 
This  provision  was  not  intended  to  embody  the  statement  of  a 
rule  by  which  to  determine  the  competency  of  such  declarations 
as  those  in  question,  but  to  be  a  mere  direction  that  they  must  be 
deemed  competent  when  they  are  so  connected'  with  the  main 
transaction  as  to  form  a  part  of  it.    It  states  one  of  the  excep- 
tions to  the  general  rule  recognized  by  all  the  courts  in  common* 
law  jurisdictions  which  requires  the  exclusion  of  hearsay  state- 
ments, viz,:  that  when  declarations  by  the  participant  in  or 
an  observer  of  the  litigated  act  are  so  nearly  connected  with  it 
in  point  of  time  that  they  may  be  regarded  as  a  spontaneous, 
necessary  incident,  explaining  and  characterizing  it,  they  may 
be  proved  as  a  part  of  it  without  calling  the  person  who  made 
[1]    them.    The  principle  upon  which  the  exception  is  founded 
is  that  the  Acola  rations  were  made  while  the  mind  of  the  speaker 
was  laboring  undei  the    excitement    aroused    by  the  incident, 
before  there  was  timt  to  reflect  and  fabricate,  and  hence  the 
solemnity  of  the  oath  is  /^ot  necessary  to  give  it  probative  value. 
Such  statements  need  not  bt  strictly  contemporaneous  with  the 
main  incident.    They  may  be  in  the  iv.^  ^f  narrative;  yet  if 
the  circumstances  show  they  were  made  whu.  ^^^  excitement 
produced  by  the  incident  still  dominated  the  mind  ,^j  ^^  ^^^ 
producing  cause,  they  are  nevertheless  part  of  the  maiu  incident 
and  competent.     On  the  contrary,  if  they  are  in  fact  mert  narra- 
tive, they  are  not  competent.     In  State  v.  McDaniel,  68  j^    q 
304,  102  Am.  St.  Rep.  661,  47  S.  E.  384,  the  court  said:  ''I^the 
declarations  are  a  mere  narration  of  a  past  occurrence  they  t^^ 
not  admissible  as  res  gestae.    When  the  declarations  are  m^ 
precisely  concurrent  with  the  transaction,  a  delicate  and  complei 
question  is  presented  to  the  trial  judge  in  determining  their 
admissibility,  and  each  case  must  be  decided  upon  its  own  cir- 
cumstances.   In  the  nature  of  the  case,  there  can  be  no  hard-and~ 
fast  rule  as  to  the  precise  time  near  an  occurrence  within  which 
declarations  explanatory  thereof  must  be  made  in  order  to  be 
admissible.     The  general  rule  is  that  the  declarations  must  be 
substantially  contemporaneous  with  the  litigated  transaction  and 
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be  the  instinctive,  spontaneous  utterances  of  the  mind  while 
under  the  active,  immediate  influence  of  the  transaction,  the  cir- 
cumstances precluding  the  idea  that  the  utterances  are  the  result 
of  reflection  or  design  to  make  false  or  self-serving  declarations. 
•  •  •  Questions  of  this  kind  must  be  very  largely  left  to  the 
sound  judicial  discretion  of  the  trial  judge,  who  is  compelled  to 
view  all  the  circumstances  in  reaching  his  conclusion,  and  this 
court  will  not  reverse  his  ruling,  unless  it  clearly  appears  from 
undisputed  circumstances  in  evidence  that  the  testimony  ought 
to  have  been  admitted  or  rejected,  as  the  case  may  be.''  The 
tendency  of  recent  decisions  is  to  relax  the  rule  of  admissibility 
rather  than  to  restrict  it,  and  to  consider  the  weight  to  which 
the  evidence  is  entitled.  {Jack  v.  Mutual  Reserve  Fund  Assn., 
113  Fed.  49,  51  C.  C.  A.  36,  and  cases  cited.)  Accordingly,  this 
court  in  State  v.  Tighe,  27  Mont.  327,  71  Pac.  3,  held  that,  as  in 
case  of  confessions,  it  is  the  province  of  the  trial  judge  to  deter- 
mine in  limine  the  admissibility  of  declarations  and  leave  the 
question  of  their  weight  to  the  jury,  in  view  of  the  circumstances 
under  which  they  were  made.  This  must  necessarily  be  the  case 
whenever  a  question  of  fact  arises  upon  conflicting  evidence  as 
to  whether  they  are  part  of  the  res  gestae,  or  depends  upon  con- 
tradictory inferences  either  of  which  may  fairly  be  drawn  from 
[2]  uncontradicted  evidence;  and  since  this  is  so,  the  solution 
of  the  question  of  the  admissibility  of  such  evidence  must  in 
every  case  be  left  largely  to  the  sound  legal  discretion  of  the 
trial  court,  subject  to  review  only  in  cases  of  manifest  abuse. 
(3  Wigmore  on  Evidence,  sec.  1750;  State  v.  McDaniel,  supra; 
Walters  v.  Spokane  International  B.  Co.,  58  Wash.  293,  108  Pac. 
593.) 

Even  under  this  liberal  rule,  however,  we  do  not  think  the 
[3]  declarations  admissible  on  the  theory  that  they  were 
prompted  by  the  excitement  produced  by  the  accident  itself. 
The  conductor  did  not  return  to  plaintiff's  car  until  the  train 
had  reached  New  Castle,  some  half  hour  or  more  after  the  acci- 
dent. Apparently,  he  would  not  have  spoken  on  the  subject  at 
all  if  he  had  not  been  questioned  by  the  plaintiff.  His  statement 
assumed  the  form  of  narrative,  rather  than  that  of  a  spontaneous 
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utterance  as  a  necessary  incident  of  the  accident  itself  explaining 
and  characterizing  it.  The  roadmaster  did  not  witness  the  acci- 
dent but  learned  of  it  after  the  train  had  reached  New  Castle. 
His  statement,  therefore,  could  not  have  been  due  to  any  excite- 
ment aroused  by  his  witnessing  the  accident  or  his  presence  when 
it  occurred.  But  we  think  the  evidence  competent  upon  another 
theory,  viz.,  as  admissions  by  the  agents  of  the  defendant  within 
the  scope  of  their  employment  while  engaged  in  the  discharge 
of  their  duties.  Whether  it  was  in  fact  among  the  duties  of 
these  employees  to  ascertain  the  cause  of  the  accident  and  the 
nature  and  extent  of  any  injury  caused  by  it  and  make  report 
to  their  superior  oflScers,  we  need  not  stop  to  inquire.  The  plain- 
tiff offered  to  show  that  this  was  so.  If  such  was  the  case,  the 
statements  were  made  while  these  employees  were  in  the  dis- 
charge of  their  duties.  Now,  it  is  a  well-settled  rule  that  when 
an  agent  is  vested  with  authority  to  perform  any  act  for  his 
principal,  his  words — ^his  verbal  acts — ^while  engaged  in  that 
business,  are  a  part  of  the  res  gestae  of  that  business.  They  are 
therefore  the  words  and  acta  of  the  principal  and  may  be  proved 
against  him.  {Hogan  v.  Kelly,  29  Mont.  485,  75  Pac.  81 ;  Hupfer 
V.  National  Distilling  Co.,  119  Wis.  417,  96  N.  W.  809 ;  Hyvonen 
V.  Hector  Iron  Co,,  103  Minn.  331,  123  Am.  St.  Rep.  332,  115 
N.  W.  167 ;  Turner  v.  Turner,  123  Ga.  5,  107  Am.  St.  Rep.  76, 
50  S.  E.  969;  Lynchburg  Tel.  Co.  v.  Booker,  103  Va.  594,  50 
S.  E.  148;  Baker  v.  Westmoreland  etc.  Gas  Co.,  157  Pa.  593, 
27  Atl.  789;  Anderson  v.  Great  Northern  Ry,  Co.,  15  Idaho,  513, 
99  Pac.  91;  Leach  v.  Oregon  S.  L.  R.  Co.,  29  Utah,  265,  110 
Am.  St.  Rep.  708,  81  P^c.  90;  Redmon  v.  Metropolitan  St. 
Ry.  Co.,  185  Mo.  1,  105  Am.  St.  Rep.  558,  84  S.  W.  26; 
McNicholas  v.  New  England  T.  &  T.  Co.,  196  M^s.  138,  81 
N.  E.  889.)  For  the  time  being  the  agent  is  the  alter  ego  of 
the  principal,  and  while  he  is  not  employed  to  talk  about  the 
business  of  his  principal  or  to  admit  away  the  rights  of  the  lat- 
ter, declarations  and  admissions  by  him  touching  the  business  in 
hand  dum  fervet  opus,  are  those  of  the  principal.  "This  rule  is 
especially  applicable  to  corporations,  which  can  speak  and  act 
only  through  agents.    Justice  to  the  rights  of  others  requires 
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that  acts  of  such  intangible  entities  must  be  significant,  and  the 
basis  for  conduct  by  others  aa  in  the  case  of  individuals.  When, 
therefore,  a  corporation  selects  an  individual  to  do  an  act  in  its 
behalf,  the  individual,  in  doing  that  act,  i.  e,,  within  the  scope 
of  his  authority,  is,  in  legal  effect,  the  corporation."  {Hupfer 
V.  National  DisiiUing  Co,,  supra,)  If,  however,  the  appointed 
work  has  been  completed,  any  statement  made  by  the  agent  with 
reference  to  it  is,  under  all  the  authorities  (2  Chamberlayne's 
Law  of  Evidence,  sec.  1346),  a  mere  narrative  of  a  past  trans- 
action and  is  not  admissible  under  the  res  gestae  rule.  It  is, 
as  to  the  principal,  mere  hearsay. 

Counsel  for  defendant  cite  and  rely  on  the  cases  of  Byan  v. 
Gilmer,  2  Mont.  517,  25  Am.  Rep.  744,  and  Poindexter  <&  Orr 
L.  8.  Co,  V.  Oregon  Short  L,  B.  Co.,  33  Mont.  338,  83  Pac.  886. 
In  the  latter  of  these  cases  the  person  whose  declaration  was 
held  incompetent  was  not  the  agent  of  the  corporation  to  do 
the  act  with  reference  to  which  the  declaration  in  question  was 
made.  With  reference  to  the  former,  it  may  be  noted  that  the 
admission  held  incompetent  was  made  by  the  driver  of  a  vehicle 
immediately  after  it  had  been  overturned,  the  accident  resulting 
in  injury  to  a  passenger,  and  while  the  driver  was  still  in  charge 
of  it.  Under  the  more  liberal  rule  observed  by  many  of  the 
courts,  the  evidence  was  competent.  The  case  serves  only  to 
illustrate  the  difficulty  the  courts  have  experienced  in  ascertain- 
ing and  declaring  any  definite  rule  by  which  to  determine 
whether  the  admission  under  consideration  was  or  was  not  made 
while  the  agent  was  acting  within  the  scope  of  his  authority. 
It  is  not  in  point,  because,  as  we  have  shown,  the  declarations  in 
question  here  were  made  while  the  conductor  and  roadmaster 
were  in  the  actual  discharge  of  the  duties  delegated  to  them. 
The  exclusion  of  the  evidence  was  error. 

2.  CouDsel  contend  that  inasmuch  as  the  parting  of  a  train 
is  not  an  ordinary  occurrence  in  the  operation  of  railroads,  the 
fact  that  such  an  accident  occurred  in  this  instance,  there  being 
no  explanation  of  the  cause  of  it,  was  sufficient  to  raise  a  pre- 
sumption of  negligence  by  the  defendant  or  some  of  its  servants, 
and  therefore  that  a  case  was  made  for  the  jury  without  regard 
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to  the  excluded  evidence.  They  insist  upon  two  propositions, 
either  of  which,  if  accepted  as  sound,  they  say,  will  require  a 
reversal  of  the  judgment  in  this  case,  viz.:  (1)  That  plaintiff 
for  the  time  being  occupied  the  position  of  a  passenger;  hence 
the  presumption  of  negligence  arising  from  the  happening  of  the 
accident  made  out  a  prima  facie  case;  (2)  that  the  reason  for 
indulging  this  presumption  in  favor  of  a  passenger  and  not  in 
favor  of  a  servant  is  that  an  accident  may  be  due  as  well  to  the 
negligence  of  a  fellow-servant  as  to  the  lapse  of  duty  by  the 
carrier  with  reference  to  some  nondelegable  duty;  that  this 
action  was  brought  under  the  federal  Employers'  Liability  Act 
(25  Stats,  at  Large,  65,  1909  Supp.  Fed.  Stat.  Ann.,  p.  584), 
which  cuts  off  the  defense  of  negligence  by  a  fellow-servant;  and 
that,  since  this  is  so,  logically,  the  same  presumption  must  be 
indulged  in  favor  of  the  servant  as  in  favor  of  the  passenger. 
We  shall  not  undertake  to  determine  at  this  time  whether  these 
contentions  are  maintainable.  We  think  both  of  them  involve 
questions  which  are  at  least  debatable.  Upon  the  presumption 
that  the  plaintiff  proved  his  case  according  to  his  offer,  however, 
we  think  he  was  entitled  to  go  to  the  jury  without  regard  to  the 
theory  advanced  by  counsel  in  either  of  these  contentions. 

For  present  purposes  we  shall  assume  that  it  is  settled  law 
that  in  an  action  by  a  servant  against  his  employer  for  an  injury 
caused  by  the  negligenee  of  the  latter,  proof  of  the  accident 
alone  does  not  furnish  a  basis  for  an  inference  of  culpable 
[4]  negligence,  but  that  the  servant  must  go  further  and  show 
by  direct  proof,  or  by  circumstances,  that  his  injury  sprang 
wholly  or  partly  from  some  omission  of  duty  by  his  employer. 
If  he  fails  to  do  this  he  has  failed  to  make  a  case  for  the  jury. 
If,  however,  in  proving  the  injury,  the  facts  and  circumstances 
disclosed  tend  to  show  that  the  instrumentality  which  caused 
the  injury  was  exclusively  in  the  control  of  the  employer  and 
the  injury  occurred  by  reason  of  some  defect  therein,  the  exist- 
ence of  which  is  attributable  to  a  negligent  omission  of  duty  by 
the  employer  rather  than  to  any  other  cause,  he  has  made  a  case 
justifying  a  presumption  of  culpable  negligence.  The  burden 
then  devolves  upon  the  employer  to  rebut  the  presumption,  by 
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explaining  the  circumstances  so  as  to  render  their  existence  con- 
sistent with  the  exercise  of  due  care.  The  general  rule  applica- 
ble to  this  class  of  cases,  viz. :  that  the  plaintiff  must  prove  negli- 
gence, is  qualified  by  way  of  exception  by  what  is  termed  the 
doctrine  of  res  ipsa  loquitur,  which  means  merely  that  the  cir- 
cumstances under  which  the  accident  occurred  charge  the  defend- 
ant with  culpable  negligence.  In  Hardesty  v.  Largey  Lumber 
Co.,  34  Mont.  151,  86  Pac.  29,  the  rule  is  stated  thus:  '*0f 
course,  the  general  rule  of  law  is  that  negligence  is  not  inferable 
from  the  mere  occurrence  of  the  accident ;  but  to  this  rule  is  the 
well-understood  exception  that,  where  the  thing  which  causes  the 
injury  is  shown  to  be  under  the  management  and  control  of  the 
defendant,  and  the  accident  is  such  as  in  the  ordinary  course  of 
things  does  not  happen  if  those  who  have  such  management  and 
control  use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that  the  accident  arose 
from  the  want  of  ordinary  care  by  the  defendant.  (1  Shearman 
&  Bedfield  on  Negligence,  sec.  59.)  Under  such  circumstances 
proof  of  the  happening  of  the  event  raises  a  presumption  of  the 
defendant's  negligence,  and  casts  upon  the  defendant  the  bur- 
den of  showing  that  ordinary  care  was  exercised.  This  rule  has 
been  invoked  in  numerous  similar  cases."  The  train  upon 
[6]  which  plaintiff  was  riding  was  under  the  control  and 
management  of  the  defendant.  The  defendant  knew,  or  ought 
to  have  known,  by  whom  it  was  made  up,  how  it  was  made  up, 
how  it  was  equipped  and  what  degree  of  care  had  been  exer-  ij 

cised  in  making  it  safe  to  run.  The  duty  to  see  that  it  was 
properly  equipped  was  a  primary,  nondelegable  duty  of  defend- 
ant. It  separated  because  of  a  ''defective  coupler  or  worn  lock- 
block."  Ordinarily,  when  a  train  is  equipped  with  couplers 
which  are  sound  and  suitable  for  use,  it  does  not  part.  There- 
fore, the  fact  that  one  of  those  in  use  at  the  time  of  the  accident 
was  defective  and  worn  to  such  an  extent  as  to  permit  the  train 
to  part,  points  to  neglect  by  defendant  to  perform  a  primary 
duty  rather  than  to  any  other  cause,  and  properly  calls  for 
explanation.  In  the  absence  of  such  explanation  the  jury  would 
be  justified  in  holding  it  responsible  for  the  accident  and  the 
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injury  resulting  from  it.  {Oriffin  v.  Boston  dt  Albany  R.  Co., 
148  Mass.  143,  12  Am.  St.  Rep.  526,  1  L.  E.  A.  698,  19  N.  E. 
166,  and  cases  cited.) 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

Mb.  Justice  Holloway  and  Mb.  Justice  Sanneb  concur. 


NILSON,  Respondent,  v.  CITY  OP  KALISPELL,  Appellant. 

(No.  3,282.) 
(Submitted  AprU  18,  1913.    Decided  May  17,  1913.) 

[132  Pac.  1133.] 

Personal  Injuries — Cities  and  Towns — Defective  Streets — Pre- 
sumptions— Contributory  Negligence — Instructions  —  Theory 
of  Case — Excessive  Verdict. 

Personal  Injuries — Cities  and  Towns — Contributory  Negligence — Complaint 
— Sufficiency. 

1.  The  complaint  in  an  action  against  a  city,  charging  that  the  proxi- 
mate cause  of  plaintiff's  injuries  was  defendant's  negligence  in  leaving 
unguarded  an  excavation  in  one  of  its  streets  into  which  he  fell,  was 
not  open  to  attack  on  the  ground  that  though  it  appeared  from  the 
allegations  therein  that  the  accident  was  due  to  his  own  act,  it  failed 
to  state  facts  exculpating  him  from  the  imputation  of  contributory 
negligence  in  acting  as  he  did. 

Same — Instructions — Theory  of  Case — ^Binding  on  Appeal. 

2.  Defendant  city  having  acquiesced  in  the  giving  of  an  instruction 
that  as  contributory  negligence  had  not  been  pleaded  or  shown  by  the 
evidence  of  either  party,  plaintiff  must  be  assumed  to  have  used  the 
street  in  a  proper  manner  and  without  negligence,  was  bound  by  the 
theory  of  the  case  thus  adopted,  and  was  not  in  position  to  urge  a  re- 
versal of  the  judgment  on  the  alleged  ground  that  the  evidence  showed 
contributory  negligence  on  plaintiff's  part. 

Same — Contributory   Negligence — Jury  Question. 

3.  Whether  the  city  had  exercised  reasonable  care  to  keep  the  street 
in  a  condition  for  use  by  providing  a  safe  driveway  twelve  or  fourteen 
feet  wide  in  the  middle  of  the  street,  into  an  excavation  in  which  plain- 
tiff fell  while  riding  a  bicycle,  held  a  jury  question. 

Same — Contributory  Negligence — Presupposes  Negligence  on  Part  of  De- 
fendant. 

4.  A  charge  made  by  defendant  that  plaintiff  was  guilty  of  contrib- 
utory negligence  in  using  the  street  the  way  he  did  when  he  was  in- 
jured presupposes  actionable  negligence  on  the  part  of  the  city. 
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Same — Street! — Safetj — Presumptions. 

5.  Though  a  traveler  on  a  city  street  maj  not  close  his  eyes  to  an 
obvious  danger,  he  is  not  obliged  to  make  a  special  effort  to  discover 
defects;  he  maj  presume  that  the  thoroughfare  is  in  an  ordinarily  safe 
condition. 

Same — Contributory  Negligence — Appeal. 

6.  In  the  absence  of  anything  indicating  such  an  inherent  improba- 
bility in  the  evidence  of  plaintiff  as  to  deny  it  credibility,  and  in 
view  of  the  verdict  of  the  jury  in  his  favor  and  the  action  of  the  trial 
court  in  passing  upon  defendant's  motion  for  a  new  trial,  the  supreme 
court  will  not  say  that  plaintiff  should  not  have  recovered  because  he 
was  shown  to  have  been  negligent  as  a  matter  of  law. 

Same — Excessive  Verdict — Review. 

7.  Verdict  for  $3,500  for  personal  injuries  to  plaintiff,  a  skilled  me- 
chanic of  the  age  of  forty-four  years  of  age,  who,  at  the  time  of  the 
accident,  was  earning  from  $160  to  $175  per  month,  and  for  nine 
months  thereafter  was  under  a  physician's  care,  for  six  or  seven  months 
of  which  time  he  had  not  been  able  to  earn  anything,  whose  earning 
capacity  up  to  the  time  of  the  trial  had  been  reduced  about  $100  per 
month,  and  who  had  incurred  doctor's  and  hospital  bills  for  about  $375, 
held  not  excessive. 

Appeal  from  District  Court,  Flathead  County;  J,  E.  Erickson, 
Judge. 

Action  by  C.  N.  Nilson  against  the  city  of  Kalispell.  Judg- 
ment for  plaintiflP.  Defendant  appeals  from  the  judgment  and 
an  order  denying  its  motion  for  a  new  trial.    AflBrmed. 

Cause  submitted  on  briefs  of  counsel. 

Mr.  J.  B,  Wine,  Jr.,  and  Mr,  W,  B.  Bhoades,  for  Appellant. 

Where  plaintiff's  own  act  is  the  proximate  cause  of  his  injury, 
he  must  allege  and  prove  facts  showing  that  he  was  free  from 
negligence.  Under  this  rule,  the  trial  court  should  have  sustained 
defendant's  demurrer  herein.  (Kennon  v.  Oilmer,  4  Mont.  433, 
2  Pac.  21 ;  Badovinac  v.  Northern  Pac,  By,  Co.,  39  Mont.  454,  104 
Pac.  543;  Lynes  v.  Northern  Pac.  By,  Co,,  43  Mont.  317,  Ann. 
Cas.  1912C,  183,  117  Pac.  81.) 

Passing  from  the  proposition  of  contributory  negligence  and 
proximate  cause  as  merely  a  question  of  pleading,  we  call  atten- 
tion to  the  authorities  dealing  with  this  question  as  a  matter  of 
substantive  law.  It  is  appellant's  contention  that  respondent 
was  guilty  of  such  gross  and  inexcusable  negligence  in  leaving 
the  usually  traveled  highway  twelve  feet  in  width  and  riding 
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into  the  trench,  that  the  trial  court  should  have  held  as  a  matter 
of  law  that  he  could  not  recover.  (See  Thompson  on  Negligence, 
sees.  44,  6235;  Meehan  v.  Great  N.  By.  Co.,  43  Mont.  72,  114 
Pac.  781.) 

As  particularly  applicable  to  the  facts  in  this  case,  we  cite 
Zvanovich  v.  Oagnon  dk  Co.,  45  Mont.  180,  122  Pac.  272,  to  show 
that  plaintiff  was  guilty  of  such  contributory  negligence  that  he 
should  have  been  nonsuited.  (See,  also,  Elliott  on  Roads  and 
Streets,  sees.  187,  189 ;  Lemer  v.  Philadelphia,  221  Pa.  294,  21 
L.  B.  A.  (n.  8.)  614,  70  Atl.  755.) 

Travelers  upon  streets  have  to  use  all  reasonable  care  and 
caution  to  avoid  danger ;  they  cannot  carelessly  run  into  danger 
and  then  make  others  pay  for  their  negligence.  {Pierce  v.  City 
of  Wilmington,  2  Marv.  (Del.)  306,  43  Atl.  162;  CarsweU  v. 
City  of  Wilmington,  2  Marv.  (Del.)  360,  43  Atl.  169;  Cohn  ▼. 
Kansas  City,  108  Mo.  387,  18  S.  W.  973;  Cooper  v.  City  of 
Dallas,  83  Tex.  239,  29  Am.  St.  Rep.  645,  18  S.  W.  565.) 

While  a  city  owes  its  citizens  the  duty  to  keep  its  highways 
safe  for  a  person  to  pass  over,  the  citizen  owes  to  it  the  duty  to 
use  his  senses  and  not  run  into  obstructions  he  is  familiar  with, 
or  which,  with  the  exercise  of  ordinary  care,  he  could  discover 
and  easily  avoid.  {Jackson  v.  Kansas  City,  106  Mo.  App.  52,  79 
S.  W.  1174.)  Although  a  traveler  on  a  public  street  has  the 
right  to  assume  that  the  sidewalk  is  in  a  safe  condition  and  is 
not  required  to  anticipate  danger,  he  is  not  excused  from  the 
exercise  of  his  faculties;  and  when  reasonable  attention  on  his 
part  would  enable  him  to  avoid  an  open  and  obvious  danger,  he 
cannot  recover  if  he  has  neglected  to  exercise  that  ordinary  and 
reasonable  care  which  is  expected  and  required  of  everyone. 
{Osborne  v.  Pulaski  Light  cfe  Water  Co.,  95  Va.  16,  27  S.  E.  812.) 

A  person  in  full  possession  of  his  faculties,  passing  over  a 
street  or  sidewalk  in  daylight,  with  no  crowd  to  jostle  or  disturb 
him,  no  intervening  obstacles  to  obscure  sudden  danger,  and  no 
sudden  occurring  cause  to  distract  his  attention,  is  under  obliga- 
tion to  use  his  eyes  to  direct  his  footsteps;  if  he  does  not  do  so, 
he  is  negligent;  and  if  under  such  circumstances  he  falls  into  a 
bole,  he  cannot  recover  for  the  injuries  sustained.     {Kewanee  v. 
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Depew,  80  HI.  119;  Rohb  v.  ConnellsviUe  Borough,  137  Pa. 
42,  20  Atl.  &64.)  And  it  is  the  duty  of  the  traveler  passing 
along  a  street  to  see  and  observe  any  dangerous  places  in  the 
street,  and  if  he  is  guilty  of  negligence  in  stepping  on  a  danger- 
ous place,  which  contributed  to  his  injury  caused  thereby,  he  can- 
not recover.  ( Tucker  v.  Salt  Lake,  10  Utah,  173,  37  Pac.  261. )  A 
person  walking  along  a  public  street  is  bound  to  use  his  faculties 
for  observation  in  an  ordinary  and  reasonable  way,  proportionate 
to  the  dangers  to  be  apprehended  from  the  time,  place  and  exist- 
ing conditions.  (Valparaiso  v.  Schwerdt,  40  Ind.  App.  608,  82 
N.  E.  923;  Robb  v.  Connellsville  Borough,  137  Pa.  42,  20  Atl. 
564.) 

Messrs.  Logan  dk  Child,  for  Respondent. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  the  evening  of  November  4, 1910,  while  plaintiflP  was  riding 
a  bicycle  along  First  street,  in  the  city  of  Kalispell,  he  ran  into 
an  unguarded  excavation,  was  thrown  to  the  ground  and  injured. 
He  brought  this  action  and  recovered  a  judgment  for  $3,500. 
The  city  has  appealed  from  the  judgment  and  from  an  order 
denying  it  a  new  trial. 

There  is  presented  to  us  a  record  of  more  than  eighty  pages, 
which  does  not  contain  a  single  exception  reserved  by  either 
party.  The  appellant  contends:  (a)  That  the  complaint  does 
not  state  a  cause  of  action;  (b)  that  the  evidence  shows  that 
plaintiff  was  guilty  of  contributory  negligence  as  a  matter  of 
law;  and  (c)  that  the  verdict  is  excessive. 

1.  The  complaint  is  attacked  because  it  fails  to  state  facts 
exculpating  plaintiff  from  the  imputation  of  contributory  negli- 
[1]  gence  which  it  is  claimed  necessarily  flows  from  the  allega- 
tions detailing  the  facts  of  the  injury.  The  complaint  describes 
the  excavation  in  the  street;  charges  the  city  with  knowledge 
and  with  negligence  in  failing  to  provide  warning  signals  and 
then — to  make  a  brief  summary — alleges  that  while  plaintiff  was 
riding  along  this  street  in  the  night-time,  without  knowledge  of 
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any  obstruction,  he  ran  into  this  excavation,  was  thrown  to  the 
ground  and  injured. 

Counsel  for  appellant  invoke  the  rule  applied  in  Kennan  v. 
Gilmer^  4  Mont.  433,  2  Pac.  21 ,  Badovinac  v.  Northern  Pac.  Ry. 
Co,,  39  Mont.  454, 104  Pac.  543 ,  and  Lynes  v.  Northern  Pac.  Ry. 
Co.,  43  Mont.  317,  Ann.  Cas.  19120,  183,  117  Pac.  81.  In  each 
of  those  cases  the  plaintiff  alleged  in  his  complaint  that  he 
jumped  from  a  moving  vehicle  and  sustained  the  injury  of 
which  he  complained.  This  court  held  in  each  instance  ''that 
where  plaintiff's  own  act  is  a  proximate  cause  of  his  injury,  he 
must  allege  and  prove  that  in  doing  the  particular  act  he  was 
moved  by  those  considerations  for  his  own  safety  which  would 
actuate  a  reasonably  prudent  person,  similarly  situated,  to  do  as 
he  did."  But  the  rule  of  those  cases  has  no  application  here. 
As  pointed  out  in  the  recent  decision  in  Hollenback  v.  Stone  & 
Webster  Engineering  Corp,,  46  Mont.  559,  129  Pac.  1058,  the 
rule  above  referred  to  applies  only  to  a  complaint  which  shows 
affirmatively  that  the  proximate  cause  of  plaintiff's  injury  was 
his  own  act.  This  complaint  charges  that  the  negligence  of  the 
city  in  leaving  the  excavation  unguarded  was  the  proximate 
cause  of  plaintiff's  injury,  and  for  this  reason  it  is  not  open  to 
the  attack  made  upon  it. 

2.  Does  the  evidence  show  contributory  negligence  on  plain- 
tiff's part  as  a  matter  of  law?  Waiving  the  question  of  the 
[2]  city's  right  to  have  this  determined  under  the  specifications 
made,  and  in  the  light  of  the  fact  that  certain  exhibits  used 
upon  the  trial  are  not  before  us,  and  it  is  therefore  extremely 
difficult  to  understand  much  of  the  evidence,  and  we  have  pre- 
sented about  the  following  facts:  Plaintiff  and  one  Anderson, 
each  riding  a  bicycle,  were  traveling  on  First  street  in  Kalispell, 
going  toward  the  business  section  of  the  city  a  few  minutes  after 
6  o'clock  on  the  evening  of  November  4, 1910;  when  they  reached 
the  intersection  of  First  street  and  Second  avenue  east,  Nilson, 
who  was  riding  a  few  feet  to  one  side  of  the  center  of  the  street 
and  six  or  eight  feet  in  advance  of  Anderson,  ran  into  an  excava- 
tion from  three  to  six  inches  deep,  made  in  the  street  by  a  con- 
tractor for  the  city  in  laying  a  concrete  sidewalk ;  the  excavation 
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was  nngaarded;  there  was  a  street  light  of  some  character — 
probably  an  arc-light — on  one  corner  of  the  intersection  of  these 
streets,  but  notwithstanding  this  fact  neither  plaintiff  nor 
Anderson  saw  the  excavation  or  knew  of  its  existence  until 
Nilson  fell;  it  was  dark;  the  sun  set  about  4:58  P.  M.  on  that 
day  and  twilight  disappeared  about  5:30;  it  was  so  dark  at 
the  point  where  plaintiff  fell  that  the  character  of  the  wounds 
on  his  head  and  face  could  not  be  determined  until  he  was  re- 
moved into  the  light;  the  street  light  was  not  burning  brightly 
some  two  hours  after  the  accident;  the  condition  of  the  street 
had  been  the  same  for  some  considerable  time;  the  work  was 
being  done  under  contract  with  the  city.  There  is  evidence  given 
on  behalf  of  the  city  which  is  in  conflict  with  plaintiff's  version, 
but  the  trial  court  instructed  the  jury  that  *'in  this  case,  con- 
tributory negligence  has  not  been  pleaded,  nor  has  there  been 
any  evidence  offered  by  the  defendant  showing  or  tending  to 
show  contributory  negligence  on  the  part  of  the  plaintiff  and  in 
the  absence  of  any  proof  to  the  contrary,  you  are  bound  to 
assume  that  the  plaintiff  was  using  the  street  as  a  highway  in 
a  proper  manner  and  without  negligence,  unless  the  proof  offered 
by  him  shows  that  he  was  himself  negligent  in  the  use  of  the 
highway.*'  There  was  no  exception  saved  to  this  portion  of  the 
charge,  and  the  city  is  now  bound  by  that  theory  of  the  case. 

It  is  no  argument  at  all  to  say  that  if  plaintiff  had  traveled 
in  the  middle  of  the  street  he  would  not  have  been  injured,  for 
there  was  a  safe  driveway  about  twelve  feet  wide  provided  in 
that  part  of  the  street.  The  most  favorable  view  for  appellant 
[3]  which  can  be  entertained  under  the  circumstances  is  that 
it  was  a  question  for  the  jury  whether  the  city  had  exercised 
reasonable  care  to  keep  the  street  in  a  condition  for  use,  by 
providing  a  safe  driveway  twelve  or  fourteen  feet  wide.  {Meis- 
ner  v.  City  of  Dillon,  29  Mont.  116,  74  Pp.c.  130.) 

The  very  charge  now  made  by  the  city  that  the  plaintiff  was 
guilty  of  contributory  negligence  presupposes  actionable  negli- 
[4}  gence  on  the  city's  part.  {Birsch  v.  CitizeTis'  Electric  Co., 
36  Mont.  574,  93  Pac.  940;  Wastl  v.  Montana  Union  By,  Co., 
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24  Mont.  15Q,  61  Pac.  9.)  Of  course,  if  plaintiflf 's  attention  had 
been  attracted  to  the  excavation  before  he  reached  it,  he  probably 
would  not  have  been  injured ;  but  his  attention  was  not  attracted 
to  it,  even  though  he  was  looking  directly  ahead  when  he  ran 
into  the  excavation  and  the  city  failed  to  display  any  signals  of 
the  danger.  While  plaintiflf  could  not  close  his  eyes  to  any 
[6]  obvious  danger,  he  was  not  required  to  devote  his  time  and 
attention  to  an  effort  to  discover  defects  in  the  street.  The  rule 
applicable  is  well  stated  in  McCdbe  v.  City  of  Buiie^  46  Mont. 
65,  125  Pac.  133,  as  follows:  "A  traveler  upon  a  public  street 
has  the  right  to  presume  that  it  is  in  an  ordinarily  safe  condi- 
tion, because  the  law  enjoins  upon  the  authorities  of  the  munici- 
pality the  duty  to  exercise  ordinary  diligence  to  make  and  keep 
the  streets  in  a  reasonably  safe  condition  for  public  travel ;  and 
when  they  are  rendered  unsafe  by  reason  of  repairs  being  made 
therein,  or  have  become  defective  or  unsafe  from  any  cause,  and 
the  authorities  have  notice  of  the  condition  or  the  circumstances 
are  such  as  to  warrant  a  presumption  of  notice,  the  duty  to 
warn  the  public  by  lights  or  other  means,  while  repairs  are 
made,  also  arises.  The  traveler  is  not  bound  to  make  investi- 
gations, and  he  cannot  be  charged  with  negligence  if  he  fails 
to  do  so."     (See,  also,  5  Thompson  on  Negligence,  sec.  6238.) 

The  instructions  fairly  presented  to  the  jury  the  duty  imposed 
upon  plaintiff  as  well  as  the  rights  and  liabilities  of  the  city. 
[6]  Under  the  facts  and  circumstances  as  thus  presented  by 
this  defective  record,  we  are  entirely  unwilling  to  say  that  the 
plaintiff  is  shown  to  have  been  negligent  as  a  matter  of  law.  The 
best  that  can  be  said  of  the  evidence  is,  that  it  presents  a  proper 
case  for  the  jury.  The  jurors  were  the  judges  of  the  credibility 
of  plaintiff  and  his  other  witnesses.  The  plaintiff's  story  was 
accepted  as  true  by  the  jury  and  by  the  trial  court  in  passing 
upon  the  motion  for  a  new  trial.  In  the  absence  of  anything 
indicating  such  inherent  improbability  in  the  story  as  to  deny  its 
credibility,  we  are  not  disposed  to  question  the  truth  of  his  state- 
ments. {Lehane  v.  Butte  El.  By.  Co.,  37  Mont.  564,  97  Pac. 
1038.) 
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The  facts  of  this  case  are  not  at  all  similar  to  those  considered 
in  Zvanovich  v.  Oagnon  dk  Co,,  45  Mont.  180,  122  Pae.  272. 

3.  Finally,  appellant  insists  that  the  verdict  is  excessive.  We 
shall  not  undertake  to  give  even  a  summary  of  the  evidence. 
There  is  not  any  fixed  standard  by  which  to  measure  the  money 
compensation  for  a  personal  injury.  In  every  instance  where 
the  elements  of  pain  and)  suffering  enter  into  consideration, 
much  must  be  left  to  the  enlightened  judgment  and  common 
sense  of  the  jurors.  In  Bourke  v.  Butte  El,  By.  Co,,  33  Mont. 
267,  83  Pac.  470,  this  court  said:  ** However,  the  elements  of 
physical  and  mental  pain  and  suffering  are  entirely  uncertain 
and  no  fixed  standard  can  be  established  for  ascertaining  the 
damages  occasioned  by  them.  The  amount  must,  of  necessity, 
rest  in  the  sound  discretion  of  the  jury,  and  courts  are  very 
reluctant  to  interfere  with  the  verdict  upon  the  ground  that 
it  is  excessive  or  insu£Scient.  The  parties  are  entitled  to  a 
verdict  from  the  jury,  and  courts  ought  not  to  substitute  their 
judgments  for  those  of  juries,  except  in  those  exceptional  cases 
where  it  manifestly  appears  that  the  jurors  made  a  mistake  in 
calculation,  considered  an  item  or  items  of  damages  which  should 
not  have  been  considered  or  abused  that  sound  discretion  which 
by  law  is  vested  in  them."  Again,  in  Hollenhack  v.  Stone  & 
Webster  Enginieering  Corp,,  above,  it  was  said:  ** If  it  is  possible 
from  the  evidence  in  this  record  to  account  for  the  amount 
of  ''jhe  verdict,  then  this  court  ought  not  to  interfere.  •  •  • 
Under  the  statute,  the  amount  of  the  verdict  must,  of  necessity, 
rest  in  the  sound  discretion  of  the  jury.  The  parties  are  entitled 
to  a  verdict  from  the  jury ;  and  it  is  only  in  rare  instances  that 
the  court  is  justified  in  interfering,  unless  the  record  discloses 
that  the  elements  of  passion  and  prejudice  have  influenced  the 
minds  of  the  jurors  in  arriving  at  the  result." 

At  the  time  of  his  injury,  plaintiff  was  an  able-bodied  man, 
forty-four  years  of  age,  with  a  life  expectancy  of  about  twenty- 
five  years.  He  was  apparently  a  skilled  mechanic — a  wood- 
worker by  occupation — capable  of  earning,  and  actually  earning, 
from  $160  to  $175  per  month.  For  the  first  nine  months 
after  the  injury  he  was  under  the  doctor's  care  and  for  six 
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or  seven  months  of  that  time  he  was  not  able  to  earn  anything 
and  for  the  next  eleven  months,  up  to  the  time  of  the  trial, 
his  earning  capacity  was  reduced  more  than  $100  per  month. 
He  incurred  doctors'  bills  for  about  $300  and  a  hospital  bill  of 
from  $50  to  $75.  The  jury  had  the  opportunity  to  observe  some- 
thing of  plaintiff's  condition  at  the  time  of  the  trial,  more  than 
eighteen  months  after  he  received  his  injuries.  They  heard  his 
story  and  the  testimony  of  the  physicians,  and  returned  a  ver- 
dict for  $3,500.  Three- fourths  of  this  amount  can  be  accounted 
for  without  taking  into  consideration  plaintiff's  pain  or  suf- 
fering or  his  impaired  earning  capacity  after  the  date  of  the 
trial.  Under  these  circumstances  it  cannot  be  seriously  urged 
that  the  verdict  is  excessive. 
The  judgment  and  order  are  affirmed. 

Affirmed, 

Mr.  Cheef  Justice  Bbantly  and  Mb.  Justice  Sannbb  concui. 


STATE,  Respondent,  v.  WHITWORTH,  Appellant. 

(No.   3,296.) 
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[133  Pac.  364.] 

Criminal  Law  —  Homicide — Self-defense — Threats — AdmissibH'  \ 
ity  in  Evidence  —  Cross-examination  —  Appeal  and  Error  — 
Technicalities. 

Criminal  Law — Appeal  and  Error — Techniealitieg. 

1.  Under  the  rule  that  in  the  disposition  of  appeals  the  supreme 
court  will  be  controlled  by  considerations  of  substance  and  not  mere 
technicality,  only  assignments  of  error  in  a  criminal  cause  by  which 
some  substantial  right  of  appellant  appears  to  have  been  erroneously 
and  prejudicially  affected  will  be  reviewed. 

Same — Homicide — Self-defense — Cross-examination. 

2.  In  a  prosecution  for  homicide  which  accused  sought  to  justify 
under  a  plea  of  self-defense,  cross-examination  of  a  brother  of  de- 
ceased, relative  to  a  conversation  had  with  him  by  one  of  the  state's 
witnesses,  bearing  upon  the  truth  of  the  latter's  account  of  a  meeting 
between  defendant  and  deceased  a  few  days  before  the  killing,  and 


\ 


47  Mont.]  State  v.  Whitwobth.  425 

touching  the  attitude  of  himself  and  deceased  as  one  of  hostility  to 
appellant  prior  to  and  at  the  time  of  the  affray  as  well  as  his  own 
animtu  as  a  witness,  h^d  to  have  been  improperly  excluded. 

Same — Threats — Admissibility  in  Evidence. 

3.  Evidence  of  threats  by  deceased,  directed  to  but  made  out  of  the 
presence  of  defendant,  was  relevant  and  improperly  excluded,  where 
there  was  a  controversy  as  to  who  was  the  aggressor,  as  to  whether 
there  was  on  the  part  of  deceased  an  overt  act  or  demonstration  suffi- 
cient to  induce  a  reasonable  fear  in  the  defendant  for  his  personal 
safety,  and  as  to  whether  he  killed  the  deceased  under  the  influence  of 
such  fear  alone. 

Same. 

4.  The  fact  that  prior  threats  were  vague,  indefinite  and  conditional 
upon  catching  the  person  against  whom  the^  were  directed,  in  doing  a 
certain  act,  was  no  bar  to  their  admissibility,  even  though  the  condi- 
tion did  not  happen. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  M. 
Clements,  Judge. 

Walteb  Whitworth,  convicted  of  murder  in  the  second  de- 
gree, appeals  from  the  judgment  of  conviction  and  from  an  order 
denying  him  a  new  trial.    Reversed  and  remanded. 

Mr.  Edward  Horsky,  for  Appellant,  submitted  a  brief  and 
ai^ed  the  cause  orally. 

The  court's  announcement  of  the  law  as  to  threats,  a  previous 
assault,  etc.,  were  wholly  erroneous.  {State  v.  Shadwell,  26 
Mont.  52,  56,  66  Pac.  508 ;  a.  c,  22  Mont.  59,  57  Pac.  281 ;  State 
V.  Felker,  27  Mont.  451,  460,  461,  71  Pac.  668 ;  State  v.  Hanlon, 
38  Mont.  557,  100  Pac.  1035.)  And  these  errors  were  not 
cured  by  any  instruction  to  the  jury  to  disregard  either  the 
court's  or  county  attorney's  remarks,  if  such  error  were  curable. 

Remarks  by  the  trial  judge,  in  the  presence  of  the  jury,  during 
the  progress  of  trial,  calculated  to  mislead  the  jury  as  to  the 
law  governing  the  case  constitute  reversible  error.  {Southwestern 
Tel  etc.  Co.  v.  Myane,  86  Ark.  548,  111  S.  W.  987 ;  Illinois  Cent.  R. 
Co.  V.  Souders,  178  111.  585,  53  N.  E.  408 ;  Brinckerhoff  v.  Briggs, 
92  111.  App.  537 ;  Shippen  Bros.  Lumber  Co.  v.  Oates,  136  Ga. 
87,  70  S.  E.  672.) 

Throughout  the  entire  trial,  the  cross-examination  of  defend- 
ant's counsel  was  unduly  restricted.  In  the  trial  of  capital  cases 
particularly,  some  latitude,  if  not  liberality,  should  be  permitted ; 
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at  least  as  much  as  in  a  civil  case.  The  court  was  seemingly 
unaware  or  unmindful  of  the  decisions  of  our  supreme  court,  as 
well  as  of  the  provisions  of  section  8021,  Revised  Codes,  which 
changes  the  rule  of  common  law;  for  apparently  he  was  under 
the  impression  that  in  cross-examination,  it  was  his  prerogative 
to  hold  counsel  to  strictness,  whereas  the  decisions  uniformly 
hold  that  under  such  a  statute  as  ours,  liberality  is  the  rule. 
(Cobban  v.  HeMen,  27  Mont.  245,  257,  70  Pac.  805;  Kipp  v. 
Silverman,  25  Mont.  296,  64  Pac.  884;  State  v.  Beesskove,  34 
Mont.  41,  53,  85  Pac.  376.) 

Threats:  In  State  v.  Sloan,  22  Mont.  293,  56  Pac.  364,  the 
court  said  that  any  declaration  which  indicates,  however  vaguely 
and  indefinitely,  an  intention  on  the  part  of  the  deceased  to  in- 
flict violence  upon  the  defendant  is  admissible  as  a  threat.  In 
21  Cyc.  965,  the  same  rule  is  stated.  The  trial  court  held  that 
"uncommunieated  threats  are  inadmissible.'*  But  this  court  in 
at  least  three  oases  had  long  since  held  otherwise.  (See  State  v. 
Shadwell,  26  Mont.  52,  56,  66  Pac.  508;  State  v.  Felker,  27  Mont. 
451,  460,  71  Pac.  668 ;  State  v.  Hanlon,  38  Mont.  557,  100  Pac. 
1035.) 

Instructions  from  employer,  and  nature  of  controversy:  "Evi- 
dence as  to  the  defendant's  rights  in  the  land  in  dispute  is  ad- 
missible to  show  his  good  faith  in  the  fatal  difBculty  for  the 
purpose  of  mitigating  his  punishment.  Where  the  punishment 
is  largely  in  the  discretion  of  the  jury  'they  should  be  placed 
as  far  as  possible  in  the  situation  of  the  parties.'  "  (Vtterback 
V.  Comnwmvealth,  105  Ky.  723,  88  Am.  St.  Rep.  328,  49  S.  W. 
479;  see,  also,  6  Ency.  of  Evidence,  626,  627.) 

Declarations  of  defendant :  Under  the  rules  of  res  gestae  and 
the  case  of  State  v.  Tighe,  27  Mont.  327,  71  Pac.  3,  the  acts 
of  defendant  soon  after  the  shooting,  the  occasion  therefor,  and 
the  declarations,  etc.,  should  have  been  received  in  evidence. 

Decedent's  habit  of  carrying  weapons:  *'0n  a  plea  of  self- 
defense,  it  is  always  relevant  for  the  accused  to  show  that  the 
deceased  was  in  the  habit  of  carrying  weapons,  or  that  he  had 
the  reputation  of  being  habitually  armed."  (Wharton's  Crimi- 
nal Evidence,  sec.  921 ;  Naugher  v.  State,  116  Ala.  463,  23  South. 


47  Mont.]  State  v.  Whitwobth.  427 

26 ;  Daniel  v.  State,  103  Ga.  202,  29  S.  E.  767 ;  State  v.  Oraham, 
61  Iowa,  608,  16  N.  W.  743 ;  Riley'  v.  Commonwealth,  94  Ky. 
266,  22  S.  W.  222 ;  King  v.  State,  65  Miss.  576,  7  Am.  St.  Rep. 
681,  5  South.  97 ;  State  v.  Yo^ki/w,  14  S.  D.  84,  79  N.  W.  389 ; 
Qlenemnkel  v.  State  (Tex  Cr.  App.),  61  S.  W.  123;  State  v. 
Crawford,  31  Wash.  260,  71  Pac.  1030.) 

Mitigation  of  punishment  and  disproof  of  malice:  Where  the 
jury  is  given  a  certain  discretion  in  fixing  the  punishment  of 
the  defendant  in  case  of  conviction,  evidence,  though  otherwise 
incompetent,  may  be  admissible  to  mitigate  the  punishment. 
Section  9329  et  seq.,  Revised  Codes,  empowers  the  jury  to  assess 
the  punishment.  The  effect  of  these  statutes  is  to  rendei?  evi- 
dence of  mitigating  circumstances  admissible,  which  would  have 
been  inadmissible  or  unavailing  at  the  common  law.  {Fletcher 
V.  People,  117  111.  184,  7  N.  E.  80 ;  Nowacryk  v.  People,  139  111. 
336,  28  N.  E.  961 ;  Fields  v.  State,  47  Ala.  603,  11  Am.  Rep. 
771.) 

Mr.  D.  M,  Kelly,  Attorney  General,  and  Mr,  Louis  P.  Bono- 
van,  Assistant  Attorney  General,  for  Respondent,  submitted  a 
brief;  Mr,  Donovan  argued  the  cause  orally. 

Since  the  evidence  of  threats  would  be  admissible  only  in  the 
event  that  the  issue  of  self-defense  was  raised,  the  court  could 
properly  prevent  counsel  from  making  a  statement  concerning 
such  previous  threats  by  the  deceased  until  he  had  first  made  a 
statement  of  facts  showing  that  evidence  of  the  threats  would  be 
admissible.  (6  Ency.  of  Evidence,  789--792,  and  cases  cited.) 
While  counsel  took  an  exception  to  the  remarks  of  the  court, 
he  did  not  state  that  his  exception  was  based  upon  the  ground 
that  the  remarks  of  the  court  were  improperly  made  in  the 
presence  of  the  jury.  He  should  not  now  be  permitted  to  urge 
an  alleged  error  which  was  not  specifically  pointed  out  to  the  trial 
court.  {State  v.  Tully,  31  Mont.  365,  73  Ann.  Cas.  824,  78  Pac. 
760;  State  v.  Biggerstaff,  17  Mont.  510,  43  Pac.  709.)  So  far 
as  the  remarks  of  the  county  attorney  are  concerned,  they  do 
not  constitute  reversible  error  for  three  reasons, — (a)  the  objec- 
tions are  well  founded   (6  Ency.  of  Evidence,  789-792) ;   (b) 


428  State  v.  Whitwobth.  [Mar.  T.  13 

there  was  no  request  by  the  defendant  that  the  jury  be  instructed 
by  the  court  to  disregard  these  interruptions  by  the  county  at- 
torney {State  V.  Biggerstaff,  supra) ;  and  (c)  it  does  not  appear 
that  the  defendant  was  prejudiced  thereby.  (People  v.  Amer,  8 
Cal.  App.  ia7,  96  Pae.  401.) 

Threats :  The  statement  of  the  deceased  to  Blomberg,  as  con- 
tained in  the  defendant's  offer  of  proof,  was  a  mere  narration 
by  the  deceased  of  a  past  event,  and  not  a  threat.  (6  Ency.  of 
Evidence,  784.)  Furthermore,  there  was  not  any  ruling  upon 
the  offer  of  proof,  nor  any  exception  taken  thereto ;  hence  there 
is  nothing  for  the  supreme  court  to  review.  (State  v.  Biggs,  45 
Mont.  400,  123  Pac.  410;  2  Cyc.  722.)  Blomberg  later  testified 
to  the  whole  conversation  regarding  which  this  question  was 
asked.  The  defendant,  therefore,  suffered  no  prejudice.  (State 
V.  Van,  44  Mont.  374.) 

The  alleged  threat  contained  in  the  Dagen  offer  of  proof  was 
conditional  upon  catching  the  person  in  the  act  of  herding  cattle 
off  the  land — a  condition  which  does  not  appear  to  have  hap- 
pened— and  consequently  the  alleged  threat  was  not  admissible 
in  evidence  for  any  purpose.  (6  Ency.  of  Evidence,  785;  Har- 
bour V.  State,  140  Ala.  103,  37  South.  330.) 

The  remarks  of  the  court  regarding  the  inadmissibility  of  un- 
communicated  threats  were  made  in  excluding  certain  letters 
that  were  plainly  inadmissible,  for  the  reason  that  they  were 
hearsay  and  irrelevant.  Since  the  ruling  of  the  court  in  exclud- 
ing these  letters  was  correct,  it  is  immaterial  that  the  court  may 
have  given  a  wrong  reason  therefor,  or  may  have  indulged  in 
conversation  irrelevant  to  the  ruling.  (McCauley  v.  Jones,  35 
Mont.  32,  88  Pac.  572.) 

Decedent's  habit  of  carrying  weapons:  There  is  no  evidence 
in  the  transcript  tending  to  show  that  the  defendant  had  any 
knowledge  of  any  habit  on  the  part  of  the  decedent  of  carrying 
weapons  upon  his  person,  or  keeping  a  rifle  in  the  barn.  Hia 
only  knowledge  in  regard  thereto  is  found  in  the  single  instance 
when  he  met  the  decedent  the  day  of  the  alleged  holdup.  Habit 
cannot  be  proved  by  showing  a  single  isolated  act  (11  Ency. 
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of  Evidence,  797),  and  a  habit  which  was  unknown  to  the  de- 
fendant would  be  immaterial.     (6  Ency.  of  Evidence,  770.) 

Mitigation  of  punishment  and  disproof  of  malice:  The  de- 
cisions cited  by  the  defendant  in  support  of  this  portion  of  his 
argument  are  readily  distinguished  from  the  case  at  bar.  The 
declarations  by  the  courts  in  these  cases  apparently  have  appli- 
cation only  to  jurisdictions  where  the  statute  requires  the  jury 
to  fix  the  punishment.  Furthermore,  evidence  of  the  defend- 
ant's education,  occupation  and  the  age  of  his  mother,  would  not 
in  our  opinion  have  any  bearing  upon  the  degree  of  turpitude 
of  his  act  within  the  rule  announced  in  cdses  cited  by  appellant. 
In  the  case  at  bar  the  jury  did  not  assess  the  punishment.  And 
even  where  the  jury  does  assess  the  punishment  the  court  may 
reduce  the  extent  or  duration  thereof.  It  therefore  appears- 
that  und^r  our  statute  these  matters,  which  do  not  bear  upon  the 
guilt  or  innocence  of  the  defendant  but  may  have  a  bearing 
upon  the  degree  of  turpitude  of  his  act,  can  be  properly  pre- 
sented to  the  court  at  the  time  sentence  is  passed  (sees.  9369, 
9370,  9333,  Rev.  Codes),  and  therefore,  there  appears  no  neces- 
sity for  presenting  them  to  the  jury.  {Gardner  v.  State,  90 
Ga.  310,  35  Am.  St.  Eep.  202,  17  S.  E.  86 ;  6  Ency.  of  Evidence, 
799.) 

Refusal  to  modify  Instruction  No.  20:  The  jury  was  fully 
and  correctly  instructed  in  regard  to  previous  threats  by  the 
deceased  in  instructions  34  and  35.  These  instructions  were  re- 
quested by  the  defendant,  and  the  defendant  cannot,  therefore, 
claim  that  they  do  not  correctly  state  the  law.  It  is  not  necessary 
that  the  whole  law  of  the  case  be  stated  in  a  single  instruction, 
and  if  the  jury  is  correctly  charged  in  other  instructions  the 
defendant  cannot  complain.  {State  v.  Byrd,  41  Mont.  585,  111 
Pac.  407;  State  v.  Van,  supra,) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  appellant,  Walter  Whitworth,  was  convicted  of  the  crime 
of  murder  in  the  second  degree  and  sentenced  to  imprisonment 
for  life.  Prom  the  judgment  of  conviction  and  from  an  order 
denying  his  motion  for  new  trial  he  appeals.     Reliance  is  placed 
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in  twenty-five  specifications  of  alleged  error,  involving  some 
fifty-odd  rulings  by  the  trial  court.  We  have  considered  them 
all ;  many  were  manifestly  correct ;  others  were  of  no  apparent 
consequence;  still  others,  for  lack  of  proper  record,  are  not 
reviewable  here.  Und'er  the  rule  established  in  this  state,  that 
[1]  this  court  will  be  controlled  in  the  disposition  of  appeals 
by  considerations  of  substance  and  not  mere  technicality,  we 
shall  advert  only  to  those  rulings,  properly  presented,  by  which 
some  substantial  right  of  the  appellant  appears  to  have  been 
erroneously  and  prejudicially  affected. 

1.  The  appellant  sought  to  justify  the  homicide  upon  a  plea 
[2]  of  self-defense.  Besides  giving  his  version  of  the  homi- 
cide and  his  reasons  therefor,  he  also  testified  that  on  the  day 
of  the  homicide  he  was  and  for  many  months  had  been  a  ranch 
foreman  in  the  employ  of  the  Gillette  Company;  that  on  the 
morning  of  April  26,  1911,  five  days  before  the  homicide,  while 
he,  unarmed,  was  driving  his  employer's  wagon  near  one  of 
the  gates  in  the  neighborhood,  the  deceased,  armed  with  a  rifle, 
overtook  him,  ** threw  down"  on  him,  saying,  "You  are  the 
son-of-a-bitch  I  am  looking  for  this  morning,"  cocked  the  rifle, 
pointed  it  at  him,  menaced  him  with  it,  several  times  threatening 
to  kill  him,  on  account  of  some  cattle  and  horses  belonging  to 
Levin  Brothers  that  had  been  turned  out  of  one  of  the  Gillette 
Company  fields;  on  Whitworth  suggesting  that  there  were  laws 
in  the  country  available  to  the  deceased  if  wrong  had  been  done, 
deceased  replied  that  his  gun  was  law  on  Flat  creek  and  Whit- 
worth would  have  to  abide  by  that ;  that  at  the  point  of  the  rifle 
deceased  compelled  Whitworth  to  promise  to  return  the  horses 
and  to  notify  deceased  of  their  return,  and  also  compelled  Whit- 
worth to  promise  that  he  would  resign  his  place  with  the  company 
and  leave  the  country ;  that  at  the  close  of  the  interview,  deceased 
said : '  *Now  remember,  this  Winchester  is  with  me  all  the  time  and 
it  is  for  you  especially,  and  if  you  don't  bring  them  horses  back  I 
am  going  to  kill  you;  if  I  don't  have  this  Winchester,  I  will  have 
this,"  reaching  into  his  hip  pocket  and  drawing  out  a  revolver. 

To  rebut  this  narrative,  the  state  called  Andy  Levin,  who  was 
a  brother  of  deceased  and  with  him  made  up  the  firm  of  Levin 
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Brothers.  Andy  Levin  testified  that  he  knew  his  brother  in- 
tended that  morning  to  see  Whitworth  about  the  horses  that 
had  been  driven  away,  and,  being  anxious,  followed  deceased 
away  from  the  house  some  time  after;  that  he  saw  the  entire 
encounter  from  a  distance  of  about  300  yards ;  that  the  deceased 
did  not  at  any  time  point  his  rifle  toward  Whitworth  but  kept 
it  at  all  times  in  the  hollow  of  his  arm;  that  they  talked  for 
ten  or  fifteen  minutes,  finally  clasped  and  held  hands  ''for  more 
than  a  minute,''  and  separated  without  any  visible  demonstration 
of  hostility  having  been  made.  Whereupon,  after  some  cross- 
examination  along  other  lines,  appellant's  counsel  asked  leave 
to  and  offered  to  cross-examine  the  witness  Andy  Levin  for 
the  purpose  of  eliciting  that  on  April  28,  two  days  after  the 
encounter  referred  to,  the  witness  met  Frank  Adams,  another 
employee  of  the  Gillette  Company,  with  one  Robard,  and  engaged 
Adams  in  conversation  about  the  horses  that  had  been  driven 
out  of  the  Gillette  Company  field,  demanding  that  in  future  he 
be  notified  of  any  horses  or  cattle  the  Gillette  employees  might 
see  in  his  fields,  and  he  would  come  and  get  them ;  that  on  Adams 
replying,  "Our  men  would  drive  them  out,"  the  witness  became 
abusive  and  said,  they,  referring  to  deceased  and  himself,  would 
**kill  any  son-of-a-bitch  they  found  driving  horses  out  of  the 
company's  field,  and  that  Whitworth  had  promised  Adolph  to 
bring  back  those  horses,  and  if  he  did  not  do  so  it  would  not 
be  healthy  for  him."  This  offer  was  objected  to  by  the  state 
and  refused  by  the  court.  We  think  that  cross-examination 
along  the  lines  suggested  should  have  been  allowed  and  that  its 
refusal  was  substantial  error.  **The  purpose  of  trials  of  issues 
of  fact  is  to  bring  out  the  whole  truth,  and  to  that  end  the  right 
of  cross-examination  must  be  liberally  interpreted  and  freely 
exercised.  •  •  •  Properly  understood,  the  right  extends,  not 
only  to  all  facts  stated  by  the  witness  in  his  original  examination, 
but  to  all  other  facts  connected  with  them,  whether  directly  or 
indirectly,  which  tend  to  enlighten  a  jury  on  a  question  in  con- 
troversy." {Cobban  v.  Hecklen,  27  Mont.  245,  263,  70  Pac. 
805.)     Necessarily  included  in  this  broad  statement  is  the  credi- 
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bility  of  the  witnesses;  and  in  view  of  its  character  it  was  im- 
portant for  the  jury  to  know  just  what  weight  should  be  given 
to  the  testimony  of  Andy  Levin.  If  the  conversation  referred 
to  in  the  oflfer  occurred,  it  was  relevant  and  material  evidence 
touching  the  verity  of  his  account  of  the  meeting  between  de- 
ceased and  Whitworth  on  April  26;  touching  the  attitude  of 
himself  and  the  deceased  as  one  of  hostility  toward  the  appel- 
lant prior  to  and  at  the  time  of  the  homicide,  and  touching  his 
own  animus  as  a  witness  at  the  trial.  If  the  witness  admitted 
the  conversation,  such  inferences  therefrom  as  are  valid  would 
have  at  once  obtained;  if  he  denied  it,  the  way  would  have 
been  opened  for  contradictory  evidence  by  the  persons  who  heard 
his  statements.  {State  v.  Hanlon,  38  Mont.  557,  100  Pac.  1035.) 
2.  The  appellant  Whitworth  at  the  time  of  the  homicide  was 
thirty-four  years  old,  five  feet  and  six  inches  in  stature,  and 
[3]  weighed  about  157  pounds.  The  deceased  was  younger, 
six  feet  and  three  or  four  inches  tall,  weighed  from  200  to  220 
pounds,  without  superfluous  flesh,  broad-sheuldered,  well-pro- 
portioned, well-muscled, — "apparently  a  very  strong,  muscular, 
robust  man."  He  had  been  shot  four  times;  in  the  thigh,  in 
the  left  hand  and  wrist,  in  the  left  arm  and  in  the  left  breast. 
The  last-mentioned  shot  entered  just  above  the  nipple,  pierced 
the  lung  and  base  of  the  heart  and  caused  almost,  if  not  quite, 
instantaneous  death.  On  behalf  of  the  state  there  was  evidence 
which  tended  to  show  that  on  the  morning  of  the  homicide,  the 
deceased  was  plowing  with  a  sulky-plow  and  four  horses;  that 
Whitworth  rode  up  and  commenced  to  shoot  while  the  deceased 
was  still  upon  the  plow,  engaged  in  managing  the  horses  attached 
thereto,  and  without  any  demonstration  or  manifestation  of 
hostility  having  been  made  by  the  deceased;  that  the  deceased 
quit  the  plow,  was  followed  by  Whitworth,  who  kept  on  shooting, 
and  that  Whitworth  fired  one  shot  after  the  deceased  had  fallen 
to  the  ground.  The  defendant  testified,  in  effect,  that  while 
pursuing  his  way  along  the  road  upon  his  employer's  business, 
he  saw  deceased  plowing  and  rode  up  to  him  for  the  purpose  of 
explaining  that  he  (Whitworth)  could  not  keep  the  promises 
exacted  of  him  by  deceased  on  April' 26  and  to  request  the  de- 
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ceased  to  take  up  the  matter  with  Mr.  Reeder;  that  when  he 
got  within  speaking  distance  the  following  occurred:  **I  says, 
as  usual,  'Good  morning,  Adolph.*  He  didn't  say  good  morn- 
ing. I  said,  *Adolph,  I  would  like  to  speak  to  you  in  regard 
to  the  trouble  we  had  last  Wednesday,  and  it  is  a  matter  that 
we  cannot  settle  within  ourselves.'  I  says,  *I  want  you  to 
go  to  Mr.  Reeder  and  settle  it  with  Mr.  Reeder.  I  am  act- 
ing under  his  instructions,'  and  I  says,  'Furthermore,  I  can- 
not do  what  I  promisedl  you  I  would  do;  I  cannot  bring 
them  horses  back.'  He  says,  'You  haven't  brought  them 
horses  back?'  and  I  said.  No.'  'Furthermore,'  I  says,  *I  don't 
intend  to.'  He  says,  'You  and  I  will  settle  it';  he  says,  'I 
will  kill  you.'  "When  he  was  off  the  plow  he  throwed  his 
hand  behind  him  and  started  toward  me.  I  got  my  gun  as 
quick  as  I  could  and  fired  twice  as  quick  as  I  could;  my  horse 
reared  and  swung  to  the  left  with  my  back  to  Levin;  I  looked 
around  over  my  shoulder  and  he  was  still  coming.  I  fired 
twice  more  and  the  last  shot  that  was  fired  I  thought  that  I  had 
wounded  the  man ;  I  couldn  't  tell  from  any  action  that  he  made 
before  that  whether  I  had  touched  him  at  all  or  not.  I  did  not 
fire  at  him  after  he  got  past  me.  •  •  •  Q.  Mr.  Whitworth, 
as  Levin  started  towards  you,  having  put  his  hand  toward  his 
hip  pocket,  why  did  you  shoot?  A.  I  was  sure  the  man  was 
going  to  kill  me  there  and  then.  •  •  •  I  saw  Mr.  Levin  fall 
to  the  plowed  ground.  After  I  fired  the  last  shot  he  went 
twenty-five  or  thirty  paces." 

Alvin  Johnston,  a  witness  for  the  state,  also  testified:  "I  saw 
Whitworth  riding  up  and  he  rode  up  to  where  Levin  was  plowing 
and  Levin  stopped,  and  they  talked  probably  a  minute,  and  Levin 
got  off  the  plow  and  throwed  his  right  hand  behind  him  and 
Whitworth  drew  his  gun  and  commenced  firing." 

Whatever  may  be  one's  personal  impression  of  Whitworth 's 
story,  it  is  clear  from  the  above  that  a  controversy  existed  as  to 
who  was  the  aggressor,  as  to  whether  there  was  on  the  part  of 
the  deceased  an  overt  act  or  demonstration  sufficient  to  induce 
a  reasoniable  fear  in  the  defendant  for  his  personal  safety,  and 
as  to  whether  the  defendant  did  in  fact  kill  the  deceased  under 
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the  influence  of  such  fear  alone.  To  throw  such  light  as  he  might 
upon  this  controversy,  the  defendant  sought  in  divers  ways — 
generally  unsuccessful — to  show  threats  by  the  deceased  directed 
toward  the  defendant,  but  made  out  of  his  presence.  It  is  un- 
necessary to  recite  all  of  these.  The  following  illustration  will 
suffice:  Stephen  Dagan,  a  witness  for  the  defendant,  was  asked 
whether  on  April  8, 1911,  he  overheard  any  conversation  between 
Adolph  and  Andy  Levin  with  reference  to  any  threats  or  diffi- 
culty with  Whitworth.  Objection  by  the  state  was  sustained 
and  thereupon  the  following  offer  of  proof  was  made  and  re- 
fused: **The  defendant  now  offers  to  prove  by  the  witness 
Stephen  Dagan  testifying  on  th€  stand,  and  another  witness, 
that  they  overheard  a  conversation  on  the  evening  of  April  8, 
1911,  between  the  deceased,  Adolph  Levin,  and  his  brother, 
Andy  Levin ;  that  said  conversation  occurred  in  the  evening  of 
said  day,  and  that  Andy  told  Adolph  about  a  piece  of  land,  and 
said  that  he  had  some  talk  with  Reeder  that  afternoon  at  the 
Coulee  ranch ;  the  land  referred  to  being  that  of  a  Mr.  Hansen's. 
Reeder  had  stated  to  Andy  Levin  that  he  thought  he  had  the 
lease,  and  Andy  Levin  thought  that  he  had  the  lease.  There- 
upon Mr.  Reeder  called  Andy  Levin  back  from  Reeder 's  house, 
Andy  Levin  was  leaving,  and  said,  'I  have  here  the  man  who 
will  tell  you  who  has  the  lease  on  that  land,'  and  thereupon 
.Whitworth  came  forward  and  showed  Andy  Levin  the  lease 
which  he,  Whitworth,  had  obtained  from  Hansen.  Thereafter 
Andy  Levin  discussed  with  Adolph  Levin  the  matter  of  horses 
and  cattle  being  driven  away  from  the  Levin  Bros,  ranch.  Andy 
said:  'The  first  man  of  Gillette's  that  he  ever  catched  herding 
cattle  or  horses  off  his  land  he  would  kill  him.'  And  Adolph 
said:  'That  it  wouldn't  make  any  difference  who  it  was,  we  will 
fix  him,  and  if  I  do  catch  one  of  them,  I  will  see  that  he  don't 
do  it  again.'  Adolph  further  said,  referring  to  one  of  the  Gil- 
lette Company  employees,  or  Gillette's  foreman:  *If  I  ever  catch 
that  fellow  again,  I  will  make  him  dance.'  " 

As  we  infer  from  the  record,  the  views  of  the  learned  trial 
judge  were:  that  communicated  threats  are  admissible  only  **aa 
a  moving  influence  in  the  apprehension  of  the  defendant "j  that 
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uncommunicated  threats  are  inadmissible,  or  if  admissible  at  all, 
then  not  until  there  has  been  sufficient  evidence  independent 
of  them  to  create  the  inference  of  self-defense,  for  which  pur- 
pose something  more  than  the  defendant's  statement  should  be 
required;  and  that  threats — communicated  or  not — ^have  no 
value  in  determining  whether  the  deceased  was  the  aggressor  in 
the  fatal  affray.  The  law  has  been  settled  otherwise  in  this 
state.  Over  eleven  years  ago  this  court,  discussing  an  instruc- 
tion in  a  similar  case,  said:  ''It  told  the  jury,  in  effect,  that  the 
threats  were  not  pertinent  to  the  consideration  of  the  question 
whether  or  not  the  defendant  was  actually  assailed  or  as  a  rea- 
sonable man  believed  himself  in  danger  of  great  bodily  injury  or 
in  peril  of  life  at  the  hands  of  the  decedent;  in  other  words, 
that  the  prior  threats  of  the  decedent  were  not  to  be  considered 
unless  and  until  the  evidence  disclased  that  the  homicide  was 
committed  in  necessary  self-defense.  •  •  •  Such  is  not  the 
law.  Evidence  of  threats  made  by  the  decedent  against  the  de- 
fendant, and  communicated  to  him,  was  admissible  in  the  latter 's 
favor  as  tending  to  characterize  the  acts  and  conduct  of  the  de- 
cedent and  of  the  defendant  at  the  time  of  the  killing.  •  •  • 
Evidence  of  prior  threats  should  be  considered  with,  not  apart 
from,  the  conduct  and  acts  of  the  decedent,  as  well  as  of  the 
defendant.  •  •  •  Threats  of  the  decedent  against  the  de- 
fendant which  had  not  been  communicated  to  the  latter,  were 
admissible  for  the  purpose  of  indicating  or  tending  to  show  that 
the  decedent  brought  on  the  conflict  or  was  the  aggressor  or  as- 
sailant, and  that  the  defendant  acted  in  necessary  self-defense. 
•  •  •  "Wliile  prior  threats  of  the  decedent  against  the  de- 
fendant, whether  communicated  or  not,  are  inadmissible  in  jus- 
tification unless  at  the  time  of  the  killing  the  decedent  indicated 
by  his  conduct  an  intention  to  carry  them  into  execution,  evi- 
dence that  they  were  made  is  relevant  and  material  wherever 
there  is  any  evidence  tending  to  show  such  conduct  or  to  prove 
that  the  decedent  was  the  assailant  at  the  time  tf  the  homicide." 
{State  V.  Shadwell,  26  Mont.  52,  66  Pac.  508.) 

In  State  v.  Felker,  27  Mont.  451,  461,  71  Pac.  668,  the  above 
principles  were  restated  with  this  comment:  **The  controversy 
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as  to  who  was  in  the  wrong  can  be  correctly  determined  only  by 
revealing  to  the  jury,  so  far  as  may  be,  the  exact  relations,  ac- 
tions and  intentions  of  the  parties  to  the  aflPray,  so  that  the 
jury  may  give  due  weight  to  every  fact  which  influenced  the 
mind  of  the  defendant." 

It  is  suggested  by  the  attorney  general  that  the  particular 
[4]  offer  above  quoted  was  inadmissible  because  the  threats 
referred  to  were  not  specifically  directed  toward  the  defendant 
and  because  they  were  conditional  upon  catching  the  person 
in  the  act  of  herding  cattle  off  the  land,  a  condition  which  does 
not  appear  to  have  happened.  We  think  this  evinces  a  misap- 
prehension of  the  scope  and  probative  value  of  such  threats  if 
made.  The  fact  that  they  are  vague,  indefinite  and  conditional 
is  no  bar  to  their  admission.  (State  v.  Sloan,  22  Mont.  293,  300, 
56  Pac.  364.)  The  evidence  offered,  if  true,  manifests  a  hostile 
and  aggressive  state  of  mind  in  each  of  the  Levin  brothers,  not 
only  toward  the  employees  of  the  Gillette  Company,  of  whom  the 
defendant  was  one,  but  toward  the  defendant  as  an  individual. 
If  its  existence  was  known  to  him,  it  would  amount  to  a  con- 
stant threat  communicated  to  him;  if  not,  its  existence  would 
reflect  the  attitude  of  mind  entertained  by  the  deceased  and 
throw  light  on  the  question  as  to  who  was  the  aggressor  at  the 
time  of  the  homicide.     {State  v.  Hanlmi,  supra.) 

3.  Complaint  is  made  of  the  giving  of  certain  instructions  and 
of  the  refusal  of  certain  others  proposed  by  the  defendant.  It 
is  contended  here  that  the  instructions,  so  far  as  they  make 
any  reference  to  the  matter  of  previous  threats,  reflect  the  views 
of  the  trial  judge  as  disclosed  in  the  taking  of  the  testimony. 
Instruction  20,  which  deals  especially  with  the  evidentiary  scope 
and  value  of  prior  difficulty  and  threats,  does  apparently  fall 
short  of  announcing  the  rule  as  above  stated.  Whether  this  be 
more  apparent  than  real,  the  trial  court  will  doubtless  be  more 
explicit  at  another  time.  In  any  event,  neither  as  to  this  nor 
the  other  instructions  complained  of  were  specific  objections  of 
the  right  kind  made  in  the  trial  court,  so  that  matter  needs  no 
farther  attention. 
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We  see  no  error  in  the  refusal  of  defendant's  proposed  in- 
struction No.  25. 

The  judgment  and  order  appealed  from  are  reversed  and  the 
cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded, 

Mb..  Chief  Justice  Brantly  concurs. 

Mr.  Justice  Holloway  did  not  hear  the  argument  and  takes 
no  part  in  the  foregoing  decision. 


WALLACE,  AppelLxVnt,  v.  WEAVER  et  al.,  Respondents. 

(No.  3,255.) 
(Submitted  May  19,  1T>13.     Decided  June  2,  1913.) 

[133  Pac.  1099.] 

Water  Rights — Violation  of  Decree — Nominal  Damages — Actions 
— Depositing  Debris — Evidence — Instructions — Latv  of  Case — 
Theory  of  Case — Conclusiveness  on  Appeal, 

Water  Rights — ^Violation  of  Decree — ^Nominal  Damages. 

1.  Though  the  violation  of  a  water  right  decree  may  give  rise  to  a 
proceeding  in  contempt,  it  is  not  sufficient  to  constitute  a  cause  of 
action,  even  for  nominal  damages,  since  one  to  whom  such  a  right  is 
decreed  neither  owns  the  water  nor  the  channel  of  the  stream  out  of 
which  it  is  taken,  but  merely  has  the  right  to  use  the  water  when  it  is 
needed;  and  therefore  the  rule  that  in  a  case  of  trespass  upon  real  prop- 
erty, strictly  speaking,  the  plaintiff  has  a  right  of  action  for  nominal 
damages  at  least,  has  not  any  application. 

Pleading  and  Practice — Error  and  Appeal — Befusal  to  Strike. 

2.  Reversible  error  may  not  be  predicated  upon  a  refusal  to  strike  a 
so-called  affirmative  defense  which  in  reality  was  no  more  than  a  denial 
in  affirmative  form. 

Water  Rights — Depositing  Debris — Evidence  as  to  Conditions  on  Adjoining 
Lands — When  Inadmissible. 

3.  In  the  absence  of  a  showing  that  the  conditions  at  the  two  places 
were  similar,  defendants'  evidence  that  debris  had  not  been  deposited 
upon  land  situated  above  that  of  plaintiff,  for  damage  to  crops  on 

.  which  because  of  defendants'  wrongful  use  of  water  plaintiff  sought 
damages  and  injunctive  relief,  was  improperly  admitted. 

Instructions — ^Law  of  Case. 

4.  The  instructions  to  the  jury  constitute  the  law  of  the  case,  whether 
right  or  wrong;  a  verdict  rendered  contrary  to  them  is  against  law  and 
eannot  stand. 
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Appeal  and  Error — Theory  of  Case — ConeluBiveness. 

5.  A  party  who  consents  to  the  trial  of  a  cause  in  the  district  court 
upon  a  certain  theory  as  to  his  liability  in  the  premises  is  barred  from 
urging  a  theory  in  conflict  therewith  on  appeal. 

Water  Rights — Extent  of  Right  of  Prior  Appropriator. 

6.  A  prior  appropriator  of  all  the  water  in  a  stream  is  entitled  to  the 
maximum  flow  when  needed,  and  may  not  be  limited  to  the  average 
flow. 

Appeal  and  Error — Recovery  of  Nominal  Damages. 

7.  A  judgment  should  not  be  reversed  and  a  new  trial  granted  for  the 
sole  purpose  of  enabling  appellant  to  recover  nominal  damages,  unless 
he  is  substantially  prejudiced  by  a  failure  to  award  such  damages,  as 
where  the  judgment  carries  costs. 

Appeal  from  Di^rict  Court,  Granite  County;  J.  Miller  Smith, 
a  Judge  of  the  First  Judicial  District,  presiding. 

Action  by  William  Wallace  against  James  P.  Weaver,  Peter 
Noid,  and  C.  E.  Goldberg.  Prom  a  judgment  in  favor  of  defendr 
ants  and  an  order  d-enying  him  a  new  trial,  plaintiff  appeals. 
Reversed  and  remanded. 

Mr.  Edward  Schamikow,  and  Messrs.  Rodgers  &  Rodgers,  for 
Appellant,  submitted  a  brief,  and  one  in  reply  to  that  of  Re- 
spond'ents;  Mr.  Schamikow  and  Mr.  W,  B.  Rodgers  argued  the 
cause  orally. 

Mr.  D.  M.  Durfee,  and  Mr.  W.  E.  Moore,  for  Respondents, 
submitted  a  brief  and  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  1865,  William  Wallace  and  his  predecessors  in  interest 
located  a  ranch  upon  Dunkleberg  creek,  in  Granite  and  Powell 
counties,  appropriated  all  of  the  waters  of  that  creek  for  irriga- 
tion and  other  useful  purposes,  and  thereafter  used  all  the 
waters  of  said  creek  for  such  purposes  during  the  irrigation 
season  in  every  year,  until  interfered  with  by  defendants.  Many 
years  after  Wallace's  appropriation,  defendants  Noid  and 
Weaver  located  upon  Dunkleberg  creek  above  the  ranch  of  Wal- 
lace, and  about  1900  Weaver  appropriated  200  inches  of  the 
waters  of  Gold  creek,  conveyed  them  into  the  channel  of  Dunkle- 
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berg  creek  and,  by  means  of  ditches  tapping  that  creek,  applied 
them  to  use  upon  his  ranch.  By  some  arrangement  Noid  se- 
cured an  interest  in  the  right  which  Weaver  claimed.  In  1906 
a  controversy  arose  and  Wallace  brought  an  action  against  Noid 
and  Weaver,  which  action  was  numbered  734  on  the  records 
of  the  clerk  of  the  court  of  Granite  county.  In  that  action 
Wallace  alleged  that  defendants  Noid  and  Weaver  conducted 
the  Qold  creek  water  through  a  ditch  from  Gold  creek  to  the 
top  of  a  divide  between  Carruthers  creek  and  Dunkleberg  creek 
and  on  the  Dunkleberg  creek  side  of  the  divide,  and  there  turned 
the  water  loose  and  suffered  it  to  run  down  the  mountain  side 
into  Dunkleberg  creek,  whereby  large  quantities  of  earth,  rock 
and  other  debris  were  carried  down  into  Dunkleberg  creek,  pol- 
luting the  waters  of  that  creek,  interfering  with  the  flow  of 
springs  which  constituted  a  part  of  the  supply  of  Dunkleberg 
creek,  and  that  large  quantities  of  this  debris  were  carried  down 
to  Wallace's  ranch  and  through  his  ditches  over  his  property. 
It  was  further  alleged  that  defendants  were  taking  out  of 
Dunkleberg  creek  much  larger  quantities  of  water  than  they 
were  turning  into  the  creek  from  Gold  creek.  In  that  action  the 
defendants  Noid  and  Weaver  answered  jointly,  denying  all  the 
allegations  of  plaintiff's  complaint  with  respect  to  their  wrong- 
ful acts,  and  the  defendant  Weaver  set  forth  affirmatively  the 
facts  relating  to  his  appropriation  of  the  Gold  creek  water  and 
asked  that  his  right  to  use  the  channel  of  Dunkleberg  creek 
for  conveying  that  water  to  his  ranch  be  confirmed.  The  issues 
being  settled  and  the  cause  ready  for  trial,  the  parties  reached 
an  agreement  and  a  stipulation  was  duly  entered  into  for  a 
consent  decree  in  favor  of  Wallace  and  against  Noid  and  Weaver, 
and  that  decree  was  rendered  and  entered  on  September  27,  1907. 
The  decree  follows  the  stipulation  of  the  parties  and  specifically 
enjoins  the  defendants  in  that  action  from  discharging  the 
waters  of  Gold  creek  at  the  top  of  the  divide  and  permitting 
them  to  flow  down  the  mountain  side  into  Dunkleberg  creek, 
and  from  using,  controlling  or  handling  the  waters  of  Gold  creek 
in  the  manner  that  the  same  had  theretofore  been  handled  by 
them,  as  set  forth  in  plaintiff's  complaint  in  that  action.     They 


440  Wallace  v.  Weaver  et  al.  [Mar.  T.  '13 

were  further  enjoined  from  using  or  handling  the  water  of  Gold 
creek  in  any  manner  so  as  to  cause  the  same  to  carry  down 
into  the  channel  of  Dunkleberg  creek  any  debris  whatever  or 
depositing  the  debris  about  Dunkleberg  creek  so  that  it  would 
find  its  way  into  the  creek  channel  or  interfere  with  the  springs 
at  its  headwaters  or  along  its  course.  They  were  also  enjoined 
from  taking  out  of  Dunkleberg  creek  more  water  than  they 
conducted  into  it  from  Gold  creek,  with  a  reasonable  allowance 
for  loss  by  seepage  and  evaporation.  The  right  of  defendants 
to  use  the  channel  of  Dunkleberg  creek  through  which  to  flow 
their  Gold  creek  water  was  recognized  and  confirmed,  but  they 
were  particularly  enjoined  from  using  it  in  the  manner  in  which 
they  had  theretofore  done;  and  by  a  mandatory  provision  they 
were  required  to  devise  and  construct  artificial  ways  and  means 
through  which  the  water  should  be  conducted  from  the  top  of 
the  divide  into  Dunkleberg  creek  so  as  to  prevent  debris  from 
being  washed  down  into  Dunkleberg  creek.  In  May,  1910,  this 
action  was  commenced  by  Wallace  against  Noid,  Weaver  and 
Goldberg.  In  his  complaint  the  plaintiff  charges  that  the  de- 
fendants have  violated  the  decree  in  cause  734;  that  they  have 
continued  to  conduct  the  waters  of  Gold  creek  into  Dunkleberg 
creek  channel  in  the  same  manner  as  they  did  before  the  decree 
was  entered ;  that  they  have  failed  to  devise  any  means  for  con- 
ducting the  water  from  the  top  of  the  divide  into  Dunkleberg 
creek,  and  that  they  have  taken  from  Dunkleberg  creek  larger 
quantities  of  water  than  they  conducted  into  it  from  (Jold  creek. 
It  is  alleged!  that  by  reason  of  these  violations  of  the  decree 
and  the  wrongful  conduct  of  these  defendants,  plaintiff  has  suf- 
fered damages  through  the  loss  of  crops,  injury  to  certain  of  his 
crops,  and  a  permanent  loss  of  a  portion  of  the  waters  of  Dunkle- 
berg creek  by  reason  of  the  destruction  of  some  of  the  springs 
at  the  headwaters  of  that  stream.  It  is  alleged  that  defendant 
Weaver  violated  the  provisions  of  the  decree  directly,  and  that 
he  further  violated  them  acting  through  Goldberg.  To  this 
complaint,  defendants  Noid  and  Goldberg  interposed  a  joint 
answer,  which  is  in  effect  a  general  denial  of  the  allegations  of 
the  complaint;  a  plea  of  the  bar  of  the  statute  of  limitations, 
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and  an  afSrmatiye  defense,  so  called,  in  which  it  is  alleged  that 
the  acts  complained  of  by  the  plaintiff  are  the  identical  acts 
of  which  complaint  was  made  in  cause  734,  and  that  the  decree 
in  that  case  is  an  adjudication  upon  these  particular  acts.  The 
separate  answer  of  Weaver  is  to  all  intents  and  purposes  the 
same  as  that  of  Noid  and  Goldberg.  There  is  a  specific  denial 
in  his  answer  that  Weaver  used  any  of  the  waters  of  Dunkle- 
berg  creek  during  the  season  of  1909.  Plaintiff  demurred  to 
these  answers,  but  the  demurrers  were  overruled  and  replies 
were  filed.  The  cause  was  brought  on  for  trial;  the  evidence 
was  introduced,  and  at  its  conclusion  the  plaintiff  requested  the 
court  to  charge  the  jury  that  the  evidence  showed  without  any 
contradiction  that  the  defendants  had  discharged  the  waters  of 
Gold  creek  into  Dunkleberg  creek  during  1908  and  1909  in  the 
same  manner  as  said  waters  had  been  discharged  at  the  time  and 
prior  to  the  entry  of  the  decree  in  cause  734,  and  "therefore 
you  are  instructed  that  your  verdict  in  this  case  must  be  in 
favor  of  plaintiff  and  against  the  defendants."  He  also  re- 
quested another  instruction  relative  to  the  measure  of  damages 
based  upon  the  instruction  just  referred  to.  These  two  requests 
were  denied.  The  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  defendants,  and  from  that  judgment  and  from  an  order 
denying  him  a  new  trial,  the  plaintiff  has  appealed. 

1.  It  is  argued  that  the  court  erred  in  refusing  to  give  plain- 
tiff's requested  instructions  2  and  3.  It  is  urged  that  the  evi- 
dence shows  without  any  substantial  contradiction  that  the 
defendants  had  not  made  any  material  change  in  the  method  of 
conducting  the  Gold  creek  water  into  Dunkleberg  creek  after  the 
decree  in  No.  734  was  entered ;  but  we  are  unable  to  agree  with 
this  broad  statement.  There  is  evidence  that  they  constructed 
certain  ditches  at  the  foot  of  the  divide  which  caught  up  the 
waters  as  they  came  down  the  mountain  side,  and  conducted 
them  into  Dunkleberg  creek  on  grade.  The  evidence  is  not  very 
elear  as  to  the  efficacy  of  this  means  of  preventing  the  injury 
described  in  plaintiff's  complaint  in  cause  734;  but  the  court  was 
justified  in  its  refusal  to  give  these  instructions  for  another 
[1]     reason.     Counsel  insist  that  for  the  violation  of  the  decree 
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in  cause  734,  plaintiff  is  entitled  to  a  judgment  for  nominal  dam- 
ages at  least,  and  certain  authorities  are  cited,  but  they  do  not 
bear  out  counsel's  contention.  Each  is  a  case  of  trespass  upon 
real  property — strictly  speaking — and  it  is  elementary  that  in 
such  a  case  the  plaintiff  whose  property  is  trespassed  upon  has 
a  right  of  action  for  nominal  damages  at  least.  But  counsel 
overlook  the  peculiar  character  of  plaintiff's  property  in  Dun- 
kleberg  creek.  However  secure  he  may  be  in  his  right  to  the  use 
of  the  waters  of  that  creek,  he  does  not  own  the  waters  and  he 
does  not  own  the  channel  of  the  creek.  He  has  merely  the  right 
to  their  use  when  their  use  is  needed ;  when  the  use  is  not  needed, 
his  rights  are  not  superior  to  those  of  anyone  else.  So  that  the 
bare  violation  of  the  decree  in  734  does  not  of  itself  give  the 
plaintiff  a  right  of  action.  The  statute  provides  a  means  for 
punishing  the  defendants  for  their  contempt.  ,  In  Dillon  v.  Oreai 
Northet-n  Ry,  Co.,  38  Mont.  485,  100  Pac.  960,  we  analyzed  a 
cause  of  action  for  legal  wrong  and  said:  **To  constitute  a  cause 
of  action  for  tort,  then,  the  plaintiff's  right  must  have  been 
infringed  by  the  wrongful  act  of  the  defendant,  with  the  result 
that  plaintiff  suffered  damages."  While  the  mere  violation  of 
the  decree  might  constitute  a  sufficient  showing  in  a  contempt 
proceeding,  it  is  not  sufficient  to  constitute  a  cause  of  action 
in  favor  of  plaintiff,  even  for  nominal  damages. 

2.  The  so-called  affirmative  defense  in  each  answer  is  nothing 
[2]  more  than  a  denial  in  affirmative  form.  To  strike  it  would 
simplify  the  pleadings,  but  reversible  error  cannot  be  predicated 
upon  the  trial  court's  refusal  to  do  so. 

3.  Because  of  errors  committed  upon  the  trial  of  the  cause  a 
reversal  of  this  judgment  must  follow.  We  shall  therefore  not 
discuss  the  question  of  the  sufficiency  of  the  evidence.  The 
plaintiff  complained  that  debris  was  carried  down  through  the 
[3]  channel  of  Dunkleberg  creek  and  through  his  irrigating 
ditches  over  his  meadow  land,  by  reason  whereof  his  hay  crop 
was  greatly  injured,  and  that  this  resulted  from  the  acts  of 
defendants  in  handling  the  waters  of  Gold  creek  in  the  manner 
in  which  it  is  alleged  they  were  handled.  Upon  the  trial  he 
offered  evidence  tending  to  show  that  silt  was  deposited  over 
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his  meadow  land  and  that  his  hay,  when  it  was  cut,  was  dusty, 
dirty  and  greatly  depreciated  in  value.  The  defendants,  over 
objection  of  plaintiff,  offered  evidence  that  this  condition  did  not 
prevail  upon  Goldberg's  ranch,  which  is  situated  above  the 
Wallace  ranch.  Witnesses  testified  that  there  was  no  deposit 
left  on  Goldberg's  ranch  after  irrigation;  that  there  was  no  dust 
or  dirt  upon  his  hay  and  that  his  hay  crop  was  of  first-class 
quality.  The  error  in  the  admission  of  this  evidence  is  appar- 
ent. There  was  not  any  attempt  made  to  show  that  the  condi- 
tions at  the  Goldberg  and  Wallace  ranches  were  similar.  It  is 
conceded  by  counsel  for  appellant  that  if  conditions  were  shown 
to  be  similar,  this  evidence  would  have  been  competent  as  tend«- 
ing  to  disprove  the  plaintiff's  contention.  But  in  the  absence 
of  any  showing  that  the  conditions  were  similar,  the  evidence  is 
not  only  of  no  probative  force,  but  likely  to  mislead  the  jury  into 
the  belief  that  Wallace's  contention  cannot  be  true  because  the 
same  result  was  not  found  on. the  Goldberg  ranch.  To  make  the 
evidence  competent  it  was  incumbent  upon  the  defendants  to 
show  that  the  conditions  were  similar. 

4.  Upon  the  trial  the  court  gave  an  instruction  numbered  2, 
as  follows:  "You  are  instructed  that  if  you  believe  from  the 
preponderance  of  the  testimony  that  the  defendants  have  within 
the  periods  of  time  alleged  in  plaintiff's  complaint  violated  the 
terms  and  provisions  of  such  decree  in  said  suit  No.  734  in  any, 
either,  or  all  of  the  respects  set  out  in  plaintiff's  complaint,  that 
for  such  violations  you  should  award  to  the  plaintiff  damages 
against  the  defendants,  such  damages  not  to  exceed  the  sum  of 
five  thousand  dollars,  the  amount  demanded  in  plaintiff's  com- 
[4]  plaint."  That  the  jury  disregarded  this  instruction  and 
returned  a  verdict  directly  contrary  to  its  provisions,  there  can- 
not be  any  doubt.  The  evidence  offered  by  the  defendants 
discloses  that  they  did  not  provide  any  artificial  ways  or  means 
for  conducting  the  Gold  creek  waters  from  the  top  of  the  divide 
down  the  mountain  side  into  Dunkleberg  creek,  as  they  were 
enjoined  to  do  in  the  decree  in  cause  734.  This  failure  upon 
their  part  is  charged  in  plaintiff's  complaint,  and  instruction  2 
above  specifically  directs  the  jury  that  if  they  found  from  the 
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evidence  that  the  defendants  failed  in  that  regard,  their  verdict 
should  be  for  the  plaintiff.  That  they  did  fail  is  disclosed  by 
their  own  evidence  and  that  of  every  other  witness  who  testified 
with  regard  to  the  situation  at  that  point.  There  was  no  contro- 
versy over  it  whatever,  and  the  verdict  of  the  jury  could  not 
have  been  for  the  defendants.  Counsel  for  respondents  find 
fault  with  instruction  No.  2  given,  andl  we  are  now  asked  to  say 
that  the  rule  heretofore  adopted  in  this  state  should  be  changed 
and,  unless  an  instruction  correctly  states  the  law,  the  jury 
should  not  be  bound  by  it.  In  Murray  v.  Heinze,  17  Mont.  353, 
42  Pac.  1057,  this  court,  speaking  through  Chief  Justice 
Pemberton,  said:  **It  needs  no  authority,  then,  to  say  that 
the  jury  is  bound  to  take  the  law  from  the  court.  •  •  • 
And,  when  the  law  is  announced  by  the  court,  it  is  the  law  of  the 
case,  until  overruled  by  a  higher  authority.  It  follows,  then,  that 
a  verdict  in  direct  conflict  with  the  law  of  the  court  is  a  verdict 
against  the  law.  •  •  •  So  far  as  the  jury  is  concerned, 
there  is  no  such  thing  as  the  charge  of  the  judge  being  contrary 
to  law,  because,  whatever  may  be  his  charge,  it  is  the  law  to 
them.  •  •  •  It  matters  not  if  the  instruction  disobeyed 
be  itself  erroneous  in  point  of  law.  It  is  nevertheless  binding 
upon  the  jury,  who  can  no  more  be  permitted  to  look  beyond  the 
instruction  of  the  court  to  ascertain  the  law  than  they  would 
be  allowed  to  go  outside  of  the  evidence  to  find  the  facts  of  the 
case.  •  •  •  If  the  contention  of  appellant  is  correct,  the 
time  of  this  court  in  hearing  future  appeals  will  be  devoted  to 
determining  whether  the  court  or  the  jury  were  right  in  their 
views  of  the  law  in  the  trial  of  the  cause  in  the  lower  court. 
Authority  or  no  authority,  we  cannot  give  our  sanction  to  a 
practice  that  would  lead  to  such  results.  Such  a  course  would 
ultimately  result  in  overturning  our  system  of  keeping  separate 
and  distinct  the  powers  and  duties  of  courts  and  juries,  confin- 
ing each  to  its  own  proper  province,  in  the  degradation  of  the 
courts,  and  confusion  and  chaos  in  the  administration  of  the 
law.  Such  calamities  are  much  more  to  be  deplored  than  the 
inconvenience  and  costs  of  a  new  trial  in  cases  where  juries 
usurp  the  powers  of  the  court."    The  decision  in  that   case 
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has  been  followed  ever  since.  (State  v.  Dickinson,  21  Mont.  595, 
55  Pae.  539;  King  v.  Lincoln,  26  Mont.  157,  66  Pac.  836; 
McAllister  v.  Rocky  Fork  Coal  Co.,  31  Mont.  359,  78  Pac.  595; 
State  V.  Radmilovich,  40  Mont.  93,  105  Pac.  91 ;  Bliss  v.  Wolcott, 
40  :Mont.  491,  135  Am.  St.  Rep.  636,  107  Pac.  423;  Allen  v. 
Bear  Creek  Coal  Co.,  43  Mont.  269,  115  Pac.  673;  Lynes  v. 
Xorthern  Pac.  Ry.  Co.,  43  Mont.  317,  Ann.  Cas.  1912C,  183,  117 
Pac.  81;  Mason  v.  Northern  Pac.  Ry.  Co.,  45  Mont.  474,  124 
Pac.  271;  Gleason  v.  Missouri  River  P.  Co.,  46  Mont.  395,  128 
Pac.  586.)  Any  other  rule  than  that  announced  above  would 
confer  upon  the  jurors  in  every  instance  the  authority  to  deter- 
mine the  law  of  the  case  as  well  as  the  facts;  and  we  are  not 
prepared  to  go  to  that  extreme  limit,  even  for  the  sake  of  pre- 
venting the  reversal  of  a  judgment. 

5.  In  any  event,  counsel  for  respondent  contend  that  there 
was  no  liability  on  the  part  of  the  defendant  Weaver.  We  do 
not  agree  with  this,  as  a  matter  of  fact.  But  even  if  their  con- 
[6]  tention  be  correct,  they  would  be  precluded  from  making 
the  assertion  in  this  case,  because  of  the  fact  that  without  any 
objection  on  their  part  they  suffered  the  trial  court  to  give 
instruction  No.  3,  as  follows:  **You  are  instructed  that  if  you 
believe  from  a  preponderance  of  the  evidence,  that  there  were 
violations  of  the  provisions  of  the  decree  set  out  in  plaintiff's 
complaint,  between  the  periods  of  time  mentioned  therein  by  the 
defendant  Goldberg  after  he  went  into  possession  and  control 
of  what  is  known  as  the  Goldberg  lands,  and  into  possession  and 
control  of  what  is  known  as  the  Gold  Creek  Ditch  and  waters 
flowing  therein,  that  the  defendant  Goldberg  and  the  defendant 
Weaver  are  jointly  liable  and  responsible  to  answer  for  any 
damages  to  the  plaintiff  therefor.*'  By  their  failure  to  object 
to  this  instruction  in  the  court  below  the  defendants — including 
defendant  Weaver — consented  to  the  rule  of  liability  which  it 
announces  and  will  not  be  heard  in  this  court  to  urge  a  theory 
in  conflict  with  it  {Cohen  v.  Clark,  44  Mont.  151,  119  Pac. 
775.) 

6.  The  contention  of  defendants  that  they  took  from  Dunkle- 
berg  creek  no  more  water  than  they  conducted  into  it  from  Gold 
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creek,  with  ample  allowance  for  loss  by  seepage,  evaporation, 
etc.,  is  founded,  in  part  at  least,  upon  a  method  of  dividing  the 
water  for  which  defendants  cannot  possibly  find  any  justifica- 
tion in  law.  Plaintiff,  as  the  prior  appropriator  of  all  the 
[6]  waters  of  Dunkleberg  creek,  was  entitled  to  the  maximum 
flow  of  that  stream  when  needed  and  could  not  be  limited  to  the 
average  flow — a  result  brought  about  by  defendant's  method  of 
dividing  the  waters. 

7.  Contending  that  if  plaintiff  was  entitled  to  recover  at  all, 
he  was  entitled  only  to  nominal  damages,  counsel  for  respond- 
ents in  their  brief  say:  **The  rule  is  well  settled  that  after  ver- 
[7]  diet  of  a  jury,  and  the  refusal  of  the  trial  court  to  grant  a 
new  trial,  the  judgment  will  not  be  reversed  for  a  failure  to  find 
nominal  damages."  To  this  there  are  two  objections:  (1)  While 
the  statement  is  correct  in  part,  it  is  not  a  correct  statement  of 
the  rule.  The  rule  is:  "A  judgment  for  defendant  will  not  be 
reversed  and  a  new  trial  granted  merely  to  enable  appellant  to 
recover  nominal  damages."  (3  Cyc.  446;  McCauley  V.  McKeig, 
8  Mont.  389,  21  Pac.  22,  16  Morr.  Min.  Rep.  1;  McAllister  v. 
Clement,  75  Cal.  182,  16  Pac.  775 ;  Johnson  v.  Cook,  24  Wash. 
474,  64  Pac.  729.)  (2)  The  rule,  when  correctly  stated,  is  not 
of  universal  application.  **But  a  failure  to  award  nominal 
damages  is  reversible  error  where  plaintiff  is  substantially  preju- 
diced thereby — as  where  the  judgment  carries  costs."  (3  Cyc. 
447,  and  cases  cited.)  This  record  does  not  show  that  plaintiff 
is  entitled  to  nominal  damages  only.  According  to  his  theory 
and  the  testimony  offered  by  him,  he  is  entitled  to  substantial 
damages.  The  record  does  disclose  that  if  the  judgment  in  favor 
of  defendants  is  allowed  to  stand,  plaintiff  will  be  compelled 
to  pay  them  $105  awarded  them  as  costs. 

Because  of  errors  in  the  admission  of  evidence,  and  because 
of  the  fact  that  the  verdict  is  contrary  to  the  law,  the  judgment 
and  order  are  reversed  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantlt  and  Mr.  Justice  Sanneb  concur. 
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Cities  and  Towns — Police  Officers — Metropolitan  Police  Law — 
Wrongful  Dismissal — Reinstatement  —  Mandamus — Laches — 
Appointment  to  Permanent  Service — Duty  of  Mayor — Official 
Oath, 

Police  Officers — ^Wrongful  Discharge — Mandamus — ^Laches. 

1.  Under  the  rule  that  mere  lapse  of  time  before  applying  for  relief 
by  way  of  mandate  is  not  sufficient  reason  for  denial  thereof,  unless 
the  delay  has  resulted  in  prejudice  to  the  rights  of  the  adverse  party 
(or  the  relief  sought  depends  upon  doubtful  and  disputed  questions 
of  fact),  relator,  a  policeman  discharged  contrary  to  the  provisions  of 
the  Metropolitan  Police  Law  (Rev.  Codes,  sees.  3304-3312),  held  not 
to  have  been  barred  because  of  laches  in  waiting  thirteen  months  before 
taking  action  for  his  reinstatement,  such  delay  being  due  to  a  desire 
to  await  final  settlement  of  law  questions  in  a  similar  proceeding  then 
pending. 

Cities  and  Towns^—Officers — Failure  to  Take  Oath — ^Vacancies. 

2.  The  failure  of  the  person  elected  or  appointed  to  a  city  office  to 
qualify  within  ten  days  (by  taking  the  official  oath)    creates  a  vacancy 

(447) 
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nnder  section  3234,  Beyised  Codes,  whicli  may  be  filled  by  tlie  appoint- 
ing power. 

Same — Metropolitan     Police   Law — Police    Officers — ^Appointment    to    Per- 
manent Service — Duty  of  Mayor. 

3.  Held,  that  under  the  Metropolitan  Police  Law  it  is  obligatory  upon 
the  mayor  of  a  city  to  appoint  one  to  permanent  service  on  the  police 
force  who,  after  service  for  the  probationary  term  of  six  months,  has 
demonstrated  his  fitness  for  the  position;  held,  further,  thai  proba- 
tioners, being  members  of  the  force,  may  be  removed  only  upon  charges 
made  and  trial  had  as  provided  in  sections  5  and  6  of  the  Act  i(i&v. 
Codes,  sees.  3308,  3309). 

Same — Police  Officers — Appointment  to  Permanent  Service — Official  Oath. 

4.  The  permanent  appointment  of  a  probationer  after  completion  of 
the  probationary  term  of  six  months  is  not  to  be  construed  as  the 
beginning  of  a  new  term  of  service  but  as  a  confirmation  of  the  orig- 
inal appointment;  therefore,  having  subscribed  the  official  oath  when 
first  appointed,  it  is  unnecessary  that  a  new  oath  be  taken  and  sub- 
scribed upon  receiving  permanent  appointment. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Application  for  writ  of  mandate  commanding  defendant, 
Lewis  J.  Duncan,  as  mayor  of  the  city  of  Butte,  to  reinstate 
plaintiff  in  the  oflSce  of  policeman.  From  a  judgment  awarding 
to  plaintiff  the  relief  asked,  defendant  appeals.    Affirmed. 

Messrs,  H.  Lowndes  Maury ^  John  A.  Smith,  and  N.  A,  Boter- 
ing,  for  Appellant,  submitted  a  brief;  Mr.  Botering  argued  the 
cause  orally. 

Under  the  state  of  the  record  herein,  laches  of  the  relator,  pre- 
cluding a  recovery,  appear.  Merrill  on  Mandamus,  page  96, 
states:  '*The  courts  require  those  who  would  avail  themselves  of 
the  assistance  of  this  writ  to  be  prompt  in  demanding  the 
enforcem€nt  of  their  rights."  Ignorance  of  his  rights  does 
not,  as  a  rule,  excuse  a  relator's  delay.  (People  v.  Maxwell, 
87  App.  Div.  391,  84  N.  Y.  Supp.  947.)  Unsound  advice 
obtained  from  counsel  is  no  excuse.  {People  v.  Keating,  49  App. 
Div.  123,  63  N.  Y.  Supp.  71.)  And  it  has  been  held  that  the 
four  months'  limitation  applicable  to  writs  of  certiorari  will  be 
applied.  {People  v.  Greene,  87  App,  Div.  346,  84  N.  Y.  Supp. 
565.)  If  the  party  applying  for  mandamus  waits  a  very  long 
time,  his  application  will  be  denied.  {Territory  ex  rel.  Tanner 
V.  Potts,  3  Mont.  364,  368 ;  State  ex  rel.  Beach  v.  District  Court, 
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29  Mont.  265,  270,  74  Pac.  498,  and  cases  cited.)  From  an 
examination  of  the  authorities  it  will  be  observed  that  if  the 
respondent,  or  others  interested,  are  placed  in  a  prejudicial 
position  by  reason  of  the  delay,  the  application  will  be  denied. 
If  the  relator  prevails  in  this  proceeding,  he  will  not  only  obtain 
a  judgment  reinstating  him,  but  will  also  obtain  the  right  to 
sue  the  city  of  Butte  for  salary  covering  a  period  of  several 
years,  which  will  mean  the  expenditure  of  a  large  sum  of  money. 
The  taxpayers  of  the  city  of  Butte  are  therefore  interested,  and 
they  have  been  placed  in  a  prejudicial  position  by  reason  of  the 
delay  of  the  relator  in  pursuing  his  rights.  This  proceeding, 
therefore,  is  different  from  those  cases  in  which  no  one  interested 
is  prejudiced. 

Mr.  W.  E.  Carroll,  for  Respondent,  submitted  a  brief. 

V*The  court  may,  in  the  exercise  of  its  discretion,  deny  an 
application  for  mandamus  made  after  an  unreasonable  delay, 
especially  where  the  delay  has  resulted  prejudicially  to  the  rights 
of  the  respondent  or  others  interested.  The  applicant  may  avoid 
the  effect  of  this  rule  by  showing  good  excuse  for  delay."  (26 
Cyc.  393.)  The  lower  court  having  so  used  its  discretion  in  this 
case,  we  submit  its  action  in  that  behalf  is  not  subject  to  review, 
both  on  principle  and  by  decided  authority.  **A11  proper  pre- 
sumptions will  be  indulged  in  favor  of  the  correctness  of  the 
ruling  in  the  court  below"  {Id,,  508),  and  its  findings  will  not 
be  disturbed  unless  clearly  and  manifestly  unsupported  by  the 
evidence.  (Dove  v.  Independent  School  Dist.  of  Keokuk,  41 
Iowa,  689 ;  West  Virginia  N.  R,  Co.  v.  United  States,  134  Fed. 
198,  67  C.  C.  A.  220;  State  v.  Ward,  69  Wash.  342,  124  Pac. 
913.)  On  appeal  or  error  in  mandamus  proceedings  the  appel- 
late court  cannot  consider  the  weight  of  conflicting  evidence,  or 
review  the  discretion  of  the  court  below  in  granting  or  refusing 
the  writ,  where  it  appears  to  have  been  lawfully  exercised,  and 
no  abuse  is  shown.  (26  Cyc.  507.)  Delay  is  excused  by  the 
fact  that  the  law  is  unsettled  by  reason  of  conflicting  judicial 
decisioDS,  and  that  litigation  which  will  result  in  settling  the 
law  is  pending  by  others.     {People  v.  Lantry,  48  App.  Div,  131, 

Mont.,  Vol.  47— 2» 
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62  N.  T.  Supp.  630;  People  v.  Scannell,  27  Misc.  Rep.  662,  59 
N.  Y.  Supp.  67»;  People  v.  Chicago,  148  111.  App.  96;  Hill  v. 
Boston,  193  Mass.  569,  79  N.  E.  825.) 

MB.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  by  defendant  from  a  judgment  awarding 
to  the  relator  a  peremptory  writ  of  mandate  commanding 
defendant  to  reinstate  him  in  the  office  of  policeman  of  the  city 
of  Butte,  from  which  he  alleged  he  was  unlawfully  removed  by 
Charles  P.  Nevin,  the  predecessor  of  defendant.  The  statement 
of  facts  out  of  which  the  controversy  grew  may  be  found  by 
reference  to  the  opinion  in  State  ex  rel.  Rowling  v.  District 
Court,  41  Mont.  532,  110  Pac.  86.  The  relator  herein  was  not  a 
party  to  that  proceeding  nor  to  another  which  resulted  in  a 
final  determination  that  the  relators  therein  were  entitled  to  be 
restored  to  active  duty.  {State  ex  rel.  Rowling  v.  City  of  Bvite, 
43  Mont.  331,  117  Pac.  604.)  When  by  the  final  judgment 
entered  in  the  latter  proceeding  a  peremptory  writ  of  mandate 
was  awarded,  the  defendant,  who  had  in  the  meantime  succeeded 
Mayor  Nevin,  reinstated  the  relators  in  their  offices  and  restored 
them  to  active  duty.  The  relator  herein  had  theretofore  made 
repeated  demand  upon  Mayor  Nevin  for  reinstatement,  but  the 
demand  had  as  often  been  refused.  When  the  defendant  made 
the  order  of  reinstatement  in  obedience  to  the  writ,  the  relator 
herein  demanded  that  he  also  be  reinstated.  The  demand  was 
refused.  Thereupon  this  proceeding  was  commenced.  Refer- 
ring to  the  statement  in  State  ex  rel.  Rowling  v.  District  Court, 
41  Mont.  532,  110  Pac.  86,  supra,  it  will  be  noted  that  the  relator 
received  his  permanent  appointment  from  Mayor  Corby,  the 
predecessor  of  Mayor  Nevin,  after  undergoing  examination  and 
performing  probationary  service  as  required  by  the  Metropolitan 
Police  Law  (Rev.  Codes,  sees.  3304-3312),  and  that  he  was  one 
of  the  members  of  the  police  force  peremptorily  discharged  by 
Mayor  Nevin  on  December  18,  1909,  and  restored  by  him  to 
active  duty  and  retired  to  the  eligible  list  without  pay  on  April 
28|  1910.    Counsel  for  defendant  base  their  contention  that  the 
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district  court  erred  in  awarding  the  writ,  on  two  grouDds,  viz,: 
(1)  That  it  aflBrmatively  appears  that  the  relator  was  guilty  of 
laches  in  failing  to  apply  for  relief  until  the  lapse  of  more  than 
one  year  after  his  removal;  and  (2)  that  it  is  not  shown  by 
the  evidence  that  he  took  and  subscribed  the  oath  of  ofi&ce 
required  by  law  within  ten  days  after  he  received  his  permanent 
appointment  from  Mayor  Corby, 

In  support  of  their  first  contention  counsel  rely  upon  the  rule 
that  those  who  would  avail  themselves  of  the  assistance  of  the 
[1]  writ  of  m<indamii3  must  be  prompt  in  demanding  the 
enforcement  of  their  rights,  or  they  will  be  held  to  be  barred 
by  laches.  The  rule  invoked  by  counsel  has  heretofore  been 
recognized  and  enforced  by  this  court.  {Territory  ex  rel.  Tavr 
ner  v.  Potts,  3  Mont.  364;  State  ex  rel.  Beach  v.  District  Court, 
29  Mont.  265,  74  Pac.  498.)  The  word  ** action,"  as  used  in 
the  provisions  of  the  Revised  Codes  relating  to  the  time  of  com- 
mencing actions,  is  to  be  construed,  when  necessary,  as  including 
special  proceedings  of  a  civil  nature  (Bev.  Codes,  sec.  6476). 
An  application  for  mandamus  is  classed  as  a  special  proceeding 
of  a  civil  nature  (Part  III,  Title  I,  Chap.  II),  The  only  limi- 
tation applicable  to  such  proceedings  is  found  in  section  6451, 
which  is  a  general  provision  applicable  to  all  actions  for  which 
special  provision  is  not  otherwise  made.  It  was  pointed  out  in 
State  ex  rel.  Bailey  v.  Edwards,  40  Mont.  313,  106  Pac.  703,  that 
notwithstanding  this  provision,  the  courts  may,  in  their  discre- 
tion, deny  relief  when  there  has  been  a  long  delay  in  applying 
for  it,  in  the  absence  of  excuse  or  explanation.  It  was  held 
that  the  propriety  of  granting  relief  in  any  case  will  be  deter- 
mined, not  merely  by  the  lapse  of  time  permitted  by  the  relator 
before  making  his  application,  but  that  the  writ  will  go  unless 
the  delay  has  resulted  in  prejudice  to  the  rights  of  the  adverse 
party  or  the  relief  sought  depends  upon  doubtful  and  disputed 
questions  of  fact.  Accordingly,  though  the  application  in  that 
case  had  been  delayed  for  about  ten  months,  in  the  expectation 
that  the  final  judgment  in  the  case  of  State  ex  rel.  Quintin  v. 
Edwards,  40  Mont.  287,  20  Ann.  Cas.  239,  106  Pac.  695,  would 
settle  and  determine  the  question  of  law  upon  which  the  relator's 
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rights  depended,  the  writ  was  allowed  to  go.  In  this  case  the 
following  facts  are  shown  as  excusatory  of  relator's  delay: 
Mayor  Nevin  discharged  him,  with  thirteen  others,  from  the 
force  at  the  same  time.  The  others  at  once  instituted  proceed- 
ings to  secure  their  reinstatement.  The  relator,  acting  upon 
the  assumption  that  these  proceedings  would  determine  the  con- 
troverted questions  of  law  involved,  notified  Mr.  Nevin  that  he 
would  not  acquiesce  in  his  removal,  and  that  he  would  hold  him- 
self in  readiness  to  be  restored  to  active  service  in  case  it  was  de- 
termined that  Mr.  Nevin 's  action  was  illegal.  When  it  was 
finally  determined  that  Mayor  Nevin  was  without  authority  to  re- 
duce the  force  by  summary  removals  therefrom  (State  ex  rel, 
Rowling  v.  Mayor  of  the  City  of  Butte,  43  Mont.  331,  117  Pac. 
604),  the  relator  demanded  of  the  defendant,  who  had  in  the 
meantime  succeeded  to  the  office  of  mayor,  that  he  be  reinstated. 
The  defendant  refused  the  demand.  The  order  reinstating  the 
other  members  of  the  force  was  made  May  31,  1911.  This  pro- 
ceeding was  brought  on  June  15.  These  facts  are  not  disputed. 
Under  the  circumstances  we  do  not  think  the  district  court  abused 
its  discretion  in  holding  that  the  relator  was  not  open  to  the  im- 
putation of  laches,  though  he  delayed  his  application  for  relief 
from  April  28, 1910,  the  date  of  his  final  removal,  to  June  15, 1911, 
a  period  of  more  than  thirteen  months.  The  institution  of  pro- 
ceedings at  any  earlier  date  would  not  have  hastened  the  settle- 
ment of  the  controversy  as  to  the  correctness  of  the  action  of 
Mayor  Nevin  in  the  first  instance,  or  his  power  to  reduce  the 
force  without  authority  from  the  city  council.  The  contention 
of  counsel  is  therefore  overruled. 
In  the  Revised  Codes  we  find  these  provisions: 
**Sec.  3234.  Bach  officer  of  a  city  or  town  must  take  the  oath 
of  office,  and  such  as  may  be  required  to  give  bonds,  file  the 
same,  duly  approved,  within  ten  days  after  receiving  notice  of 
his  election  or  appointment ;  or,  if  no  notice  be  received,  then  on 
or  before  the  date  fixed  for  the  assumption  by  him  of  the  duties 
of  the  office  to  which  he  may  have  been  elected  or  appointed; 
but  if  anyone,  either  elected  or  appointed  to  office,  fails  for 
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ten  days  to  qualify  as  required  by  law,  or  enter  upon  his  duties 
at  the  time  fixed  by  law,  then  such  office  becomes  vacant.    •    •    • 

"Sec.  3248.  Before  entering  upon  office  all  officers  elected 
or  appointed  must  take  and  subscribe  the  constitutional  oath  of 
office." 

It  is  alleged  in  the  affidavit  for  the  writ  that  the  relator  duly 
qualified  as  required  by  these  provisions,  both  upon  his  appoint- 
ment for  the  probationary  term  andl  upon  his  permanent  appoint- 
ment. These  allegations  are  denied  by  the  defendant.  The 
evidence  shows  that  the  relator  qualified  regularly  as  a  member 
of  the  police  force  upon  entering  upon  the  probationary  term, 
but  does  not  show  that  he  again  qualified  when  he  received  his 
permanent  appointment.  When  questioned  on  this  point  he 
stated  that  he  did  not  remember  whether  or  not  he  had  qualified, 
and  the  fact  that  he  did  so  was  not  made  to  appear  from  the 
files  in  the  clerk's  office.  The  contention  of  counsel  for  defend- 
ant proceeds  upon  the  assumption  that  the  burden  was  upon 
the  relator  to  show  his  title  to  tiie  office,  and  that  since  he  thus 
failed  to  show  that  he  had  qualified  in  conformity  with  the 
provisions  of  the  statute,  the  presumption  must  obtain  that  the 
office  became  vacant  at  the  expiration  of  ten  days  after  his 
permanent  appointment.  Giving  to  section  3234,  supra,  the 
[2]  force  and  effect  which  the  legislature  evidently  intended 
it  should  have,  we  think  that  it  should  be  construed  to  mean  that 
the  failure  of  the  person  elected  or  appointed  to  office  to  qualify 
within  the  time  prescribed  creates  a  vacancy  in  the  office  which 
may  be  filled  by  the  appointing  power.  The  courts  are  some- 
what at  variance  in  the  construction  of  such  statutes  (Throop 
on  Public  Officers,  sec.  173;  29  Cyc.  1388) ;  but  it  seems  to  us 
inconceivable  that  when  an  office  ** becomes  vacant,''  it  may  still 
be  regarded  as  being  occupied  by  a  legal  incumbent.  The  office 
of  relator,  therefore,  must  be  deemed  to  have  become  vacant 
by  his  failure  to  take  and  subscribe  the  official  oath  as  required 
by  the  statute,  unless  the  taking  of  the  official  oath  at  the  time 
of  his  appointment  for  the  probationary  term  was  sufficient. 

Section  3  of  the  Metropolitan  Police  Law  (Rev.  Codes,  sec. 
3306)  provides  that  all  members  of  the  police  force  shall  first 
be  appointed  for  a  probationary  term  of  six  months,  and  there- 
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upon  the  mayor  may  appoint  them  to  hold  during  good  behavior 
or  until  by  age  or  disease  they  become  permanently  incapaci- 
tated. Section  4  (sec.  3307)  provides  for  the  establishment  of 
an  examining  and  trial  board.  Section  5  (sec.  3308)  requires  all 
applicants  to  take  an  examination  as  to  their  legal,  mental, 
moral  and  physical  qualifications  and  ability  to  fill  the  position 
of  member  of  the  force.  It  then  provides  that  no  member  shall 
be  removed  except  upon  charges  preferred  and  after  a  trial  by 
the  examining  and  trial  board.  There  is  not  anywhere  in  the 
statute  any  distinction  made  as  to  the  official  character  of  those 
serving  as  probationers  and  those  serving  under  permanent 
appointment.  Nor  is  there  any  special  method  provided  for  the 
removal  of  those  members  who  are  serving  as  probationers. 
Both  alike  seem  to  be  regarded  as  members  of  the  force.  At  the 
time  the  legislation  was  enacted,  men  who  served  as  policemen 
were  frequently  appointed  to  service  by  the  mayor  and  council 
without  reference  to  their  qualifications,  except  as  to  their  party 
affiliations,  very  frequently  those  who  were  most  ready  to  act 
as  political  asrents  of  the  city  administration  being  given  prefer- 
ence. They  were  expected  to  attend  caucuses,  primaries  and 
conventions  and  to  work  at  the  polls  at  election  time — not  so 
much  to  preserve  order  as  to  influence  voters  in  favor  of  the 
administration  candidates  and  measures.  For  this  reason  with 
every  change  of  administration  there  was  a  change  of  the  per- 
sonnel of  the  force  in  order  to  reward  the  partisans  of  the 
prevailing  party  or  faction  for  their  faithful  and  efficient 
service  as  political  agents,  rather  than  as  guardians  of  the  peace 
and  safety  of  the  citizen.  Under  these  conditions  inefficient 
service  and  corrupt  practices  were  the  rule  rather  than  the 
exception.  The  purpose  of  the  legislature  in  enacting  the  legis- 
lation was  to  remedy  this  condition  by  removing  the  police  force 
as  far  as  possible  from  the  control  of  partisan  political  influ- 
ences by  putting  it  under  civil  service  rules,  and  thus  raise  the 
standard  of  efficiency.  {State  ex  rel,  Quintin  v.  Edwards, 
supra.)  While  the  language  of  section  3  seems  to  imply  dis- 
cretionary power  in  the  mayor  to  appoint  probationers  to  per- 
manent service  or  otherwise  to  consider  their  places  vacant  When 
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this  term  is  completed,  yet  when  we  keep  steadily  in  view  the 
purpose  sought  to  be  accomplished  by  the  legislation,  this  can- 
not be  its  meaning.  If  this  section  should  be  so  construed,  the 
result  would  be  that  the  necessity  for  the  creation  of  an  effective, 
permanent  force  would  depend  entirely  upon  the  personal  views 
of  him  who  happens  at  any  time  to  occupy  the  office  of  mayor, 
and  his  partisan  preferences  could  be  exercised  without  restraint 
except  that  he  would  be  compelled  to  appoint  the  probationers 
from  the  eligible  list  provided  for  in  section  7.  In  view  of  the 
[3}  purpose  sought  to  be  accomplished,  we  think  it  was  the  in- 
tention of  the  legislature  to  make  it  obligatory  upon  the  mayor 
to  appoint  each  probationer  to  permanent  service  at  the  expira- 
tion of  six  months,  unless  during  this  period  he  has  demonstrated 
his  lack  of  fitness  for  such  service,  and  that,  being  a  member  of 
the  force,  he  may  not  be  removed  except  upon  charges  made  and 
trial  had  before  the  examining  and  trial  board  as  in  other  cases, 
under  the  provisions  found  in  sections  5  and  6  (sees.  3308,  3309). 
This  conclusion  seems  necessary  in  view  of  the  fact  that  those 
appointed  to  probationary  service  are  deemed  to  be  members 
of  the  force  and  that  no  other  method  is  provided  by  which  they 
may  be  removed  from  it.  The  permanent  appointment,  there- 
[4]  fore,  is  nothing  more  nor  less  than  a  confirmation  of  the 
original  appointment,  and  does  not  mark  the  beginning  of  a 
new  term  of  service  by  the  appointee  as  though  he  had  been 
appointed  for  another  term  or  to  another  office.  In  other  woi:ds, 
the  appointee  has  fulfilled  the  conditions  attached  to  his  proba- 
tionary appointment,  viz.:  the  rendering  of  efficient  service  for 
the  period  of  six  months,  and  is,  by  operation  of  law  speaking 
through  the  mayor,  continued  in  the  same  office.  It  was  there- 
fore not  necessary  for  the  relator,  upon  receiving  his  permanent 
appointment,  to  qualify  by  again  taking  and  subscribing  the 
official  oath. 

We  know  of  no  authority  directly  in  point;  but  it  has,  we 
believe,  been  the  uniform  practice  in  this  state  since  its  founda- 
tion for  the  lieutenant  governor,  when  he  has  succeeded  to  the 
office  of  governor,  temporarily  or  for  an  unexpired  term,  to  enter 
upon  the  discharge  of  his  duties  without  taking  a  new  oath. 
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Indeed,  snch  an  act  would  be  an  idle  ceremony,  since  in  contem- 
plation of  the  Constitution  the  qualification  for  the  office  for 
which  he  is  elected  is  a  qualification  for  the  office  of  governor 
to  which,  upon  certain  conditions,  he  may  by  operation  of  law 
succeed.  (Opiivion  of  Justices,  70  Me.  593.)  The  practice,  we 
think,  should  control  here. 
The  judgment  is  affirmed. 

Affirmed. 

Mb.  Justice  Holloway  and  Mr.  Justice  Sanner  concur. 


BUBCH,  Respondent,  v.  ROBERSON,  Appellant. 

(No.  3,258.) 
(Submitted  May  20,  1913.    Deeided  June  4,  1913.) 

[132  Pac.  1132.] 

Justices  of  the  Peace — Defavit  Judgment — Order  Setting  Aside 
— Not  Appealable. 

1.  An  appeal  does  not  lie  from  an  order  of  a  justiee  of  the  peace 
euBtaining  a  motion  to  set  aside  a  default  judgment,  open  the  default 
and  permit  an  answer  to  be  fQed,  or  from  any  order,  the  only  appeal 
permitted  from  such  a  court  being  from  a  judgment. 

Appeal  from   District    Court,    Gallatin   County;    W.  B.  C. 
Stewart,  Judge. 

Action  by  J.  T.  Burch  against  R.  L.  Roberson.    Prom  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed  and  remanded. 

Cause  submitted  on  brief  of  counsel. 

Mr.  J.  Ia  Staats  and  Mr.  F,  E.  Mehlberg,  for  Appellant. 

Mr.  Warref^  W.  Ooodman,  for  Respondent 
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MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

In  April,  1912,  J.  T.  Burch  commenced  an  action  in  the  jus- 
tice of  the  peace  court  of  Gallatin  county  against  R.  L.  Rober- 
son,  to  recover  upon  a 'money  demand.  Such  proceedings  were 
had  that  the  default  of  defendant  was  entered  and  a  judgment 
rendered  for  plaintiff.  Thereafter  the  court  made  and  entered 
an  order  sustaining  a  motion  of  defendant  to  set  aside  the  judg- 
ment, open  the  default  and  permit  an  answer  to  be  interposed. 
From  that  order  the  plaintiff  appealed  to  the  district  court.  The 
defendant  then  moved  that  the  pretended  appeal  be  dismissed, 
upon  the  ground  that  the  district  court  did  not  acquire  jurisdic- 
tion of  the  cause,  but  this  motion  was  denied  and  over  the  objec- 
tions of  defendant,  the  district  court  proceeded  to  try  the  ques- 
tions presented  by  the  appeal,  determined  that  the  justice  of 
the  peace  had  erred  in  opening  the  default,  and  rendered  and 
caused  to  be  entered  a  judgment  in  favor  of  the  plaintiff  accord- 
ing to  the  prayer  of  his  complaint.  From  that  judgment  the 
defendant  prosecuted  this  appeal,  and  presents  the  question :  Is 
there  any  appeal  to  the  district  court  from  an  order  made  by  a 
[1]  justice  of  the  peace  court?  The  precise  question  was 
determined  in  State  ex  rel,  Cohba/n  v.  District  Court,  30  Mont. 
93,  75  Pac.  862,  where  it  was  held  that  there  is  not  any  appeal 
from  an  order  of  a  justice  of  the  peace  court  granting  or  refus- 
.  ing  a  motion  to  set  aside  a  default,  and  that  the  only  appeal 
permitted  from  a  justice  of  the  peace  court  is  an  appeal  from  a 
judgment.  Counsel  for  respondent  in  his  brief  says:  "Sec. 
7122  of  the  Codes  of  Montana  provides  for  an  appeal  'when 
the  justice's  or  police  court  has  abused  its  discretion  in  setting 
aside  or  refusing  to  set  aside  a  default  or  judgment.'  "  But  the 
language  quoted  is  only  a  part  of  the  sentence.  As  it  appears  in 
the  Codes,  the  sentence  reads:  '* There  is  no  appeal  from  a  judg- 
ment by  default  rendered  in  a  justice's  or  police  court,  except 
on  questions  of  law  which  appear  on  the  face  of  the  papers  or 
proceedings,  and  except  in  cases  when  the  justice's  or  police 
court  has  abused  its  discretion  in  setting  aside  or  refusing  to  set 
aside  a  default  or  judgment/'    When  considered  in  connection 
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with  the  remaining  portion  of  the  section  and  with  section  71211 
as  amended,  the  meaning  of  this  sentence  is  perfectly  plain. 
The  appeal  in  any  case  lies  only  from  the  judgment,  and  the 
district  court  must  try  the  cause  anew  as  it  was  tried,  or  should 
have  been  tried,  in  the  justice  of  the  peace  court.  The  scope  of 
the  district  court's  investigation  in  any  given  case  is  determined, 
in  the  first  instance,  by  the  character  of  the  judgment  from 
which  the  appeal  is  taken.  If  the  judgment  was  entered  by 
default,  ordinarily  the  district  court  is  limited  to  questions  of 
law  which  appear  on  the  face  of  the  papers  or  proceedings;  but 
if  a  motion  to  open  the  default  was  made  in  the  justice  of  the 
peace  court,  the  question  whether  that  court  abused  its  discre- 
tion in  granting  or  refusing  to  grant  the  motion  may  be  tried 
and  determined  by  the  district  court.  But  whatever  be  the 
scope  of  the  investigation,  the  appeal  lies  only  from  a  judgment. 
What  was  said  by  this  court  in  Maxey  v.  Cooper,  21  Mont.  456, 
54  Pac.  562,  State  ex  rel.  Shmiahan  v.  Lindsay,  22  Mont.  398, 
56  Pac.  827 ,  State  ex  rel.  Reynolds  v.  Laurendeau,  27  Mont.  522, 
71  Pac.  754,  and  State  ex  rel.  Beadle  v.  Smith,  42  Mont.  492, 
113  Pac.  294,  is  to  be  understood  in  the  light  of  the  fact  that 
there  was  involved  in  every  one  of  those  cases  a  jvdgment  by 
default  and  an  appeal  or  right  of  appeal  therefrom. 

The  district  court  of  Gallatin  county  did  not  acquire  jurisdic- 
tion  over  this  cause  and  should  have  granted  the  motion  to  dis- 
miss the  pretended  appeal.  The  further  proceedings  in  that 
court  were  coram  non  judice  and  void. 

The  judgment  of  the  district  court  is  reversed  and  the  cause  is 
remanded,  with  directions  to  enter  an  order  sustaining  the  motion 
to  dismiss  the  pretended  appeal  from  the  justice  of  the  peace 
court. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Sanneb  concur. 
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O'BOURKE,   ExECUTBDC,  Respondent,  v.   GRAND   OPERA 

HOUSE  CO.,  Appellant. 

(No.  3,259.) 
(Submitted  May  21,  1913.    Decided  June  7,  1913.) 

[133  Pac.  965.] 

Corporations  —  Directors  —  Advancements  to  Corporation — Re- 
payment— Special  Meetings — Notice — Insolvency — Rights  of 
Creditors — Preferences — Who  may  not  Question — Evidence — 
Stenographers  —  Harmless  Error  —  Appeal  from  New  Trial 
Order — Questions  not  Reviewable. 

Appeal  and  Error — Questions  not  Beviewable  on  Appeal  from  New  Trial 
Order. 

1.  The  sufficiency  of  the  complaint  not  having  been  challenged  by 
objection  to  the  introduction  of  evidence,  or  otherwise,  and  a  ruling  of 
the  court  obtained  thereon  during  trial,  the  question  is  not  reviewable 
on  appeal  froid  an  order  denying  a  new  trial,  but  may  be  examined 
only  on  appeal  from  the  judgment. 

Corporations — Board    of    Directors — Special    Meetings — ^Verbal    Notice — 
SuflficicEcy. 

2.  Verbal  notice  of  a  special  meeting  of  the  board  of  trustees  of  a 
corporation  organized  under  the  Compiled  Statutes  of  1887  was  suffi- 
cient to  make  its  proceedings  proof  against  the  objection  that  they 
were  void  because  not  based  upon  a  written  notice. 

Same — Special  Meetings — Written  Notice — When  Unnecessary. 

3.  Notice  in  writing  to  the  members  of  the  board  of  directors  of  a 
corporation  of  the  holding  of  a  special  meeting,  as  required  by  section 
449,  Civil  Code  of  1895  (Bev.  Codes,  sec.  3848),  was  not  indispensable 
to  the  legality  of  the  proceedings,  where  all  the  directors  attended 
and  participated  without  objection  in  the  dispatch  of  the  business  in 
hand. 

Same — ^Directors — Sale  of  Stock — Effect. 

4.  Upon  the  assumption  that  the  sale  of  his  stock  in  a  corporation 
ipso  facto  vacated  the  office  of  the  seller  as  a  director,  such  result  did 
not  follow  where  at  the  time  of  a  special  meeting  of  the  board 
negotiations  for  the  sale,  though  pending,  were  not  completed. 

Same — Directors — Advancements  to  Corporation — Repayment. 

5.  A  director  may  advance  money  to  his  corporation  for  the  payment 
of  legal  expenses,  charges  for  taxes,  insurance,  etc.,  and  enforce  his 
claim  for  repayment,  provided  he  act  in  good  faith  and  do  not  obtain 
an  advantage  to  the  detriment  of  the  other  stockholders. 

Same — Directors — Advancements — Allowance  of  Claim — Preference. 

6.  That  a  director  of  a  corporation  by  the  action  of  the  board  of 
directors  in  allowing  a  claim  of  the  former  for  repayment  of  advance- 
ments made  by  him,  gained  a  preference  over  other  of  its  creditors  waa 
not  a  matter  of  concern  to  the  corporation,  but  one  to  be  adjusted 
between  the  creditors  themselves. 
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Same— Ingolvency — Bights  of  Creditors. 

7.  The  fact  that  a  corporation  is  insolvent  does  not  affect  the  right 
of  one  of  its  creditors,  whether  one  of  its  officers  or  a  stranger,  to 
reduce  his  claim  to  judgment. 

Evidence — Stenographers — Reading    from   Transcript    of   Notes — ^Harmless 
Error. 

8.  An  official  stenographer  who  had  reported  the  testimony  of  a  wit- 
ness on  a  former  trial  of  the  cause  who  died  in  the  interim  between 
the  two  trials  was  properly  permitted  to  read  such  testimony  from  a 
transcript  made  of  his  notes  which  had  been  lost,  after  swearing  to 
the  correctness  of  the  original  notes  and  the  transcript;  and  though 
technical  error  was  committed  in  giving  him  permission  to  do  so  wiui- 
out  a  showing  that  he  had  no  independent  recollection  of  the  testimony 
(Bev.  Codes,  sec.  8020),  such  error  was  nonprejudicial,  the  case  having 
been  tried  without  a  jury  and  the  other  evidence  adduced  having  been 
amply  sufficient  to  sustain  the  court's  finding. 

Appeal  from  District  Courts  Silver  Bow  County;  John  B. 
McCleman,  Judge. 

Action  by  Mary  B.  O'Rourke,  as.  executrix  of  the  estate  of 
John  O'Bourke,  deceased,  against  the  Grand  Opera  House  Com- 
pany. Judgment  for  plaintiff.  Defendant  appeals  from  an 
order  denying  its  motion  for  a  new  trial.    Affirmed. 

Messrs,  Jos,  E,  Murray,  Chas.  O'DonneU,  and  Alex.  Mackd, 
for  Appellant,  submitted  a  brief;  Mr.  0*Donnell  and  Mr.  Mur- 
ray argued  the  cause  orally. 

Was  the  board  of  directors  legally  assembled?  Mr.  Thomp- 
son lays  down  the  rule  that  any  act  of  the  majority  of  the 
directors  of  a  board  which  has  not  been  regularly  assembled,  as 
when  notice  of  the  meeting  has  not  been  given,  will  be  without 
force  or  validity.  (1  Thompson  on  Corporations,  sees.  706-709 ; 
Despatch  Line  v.  Bellany  Co.,  12  N.  H.  205,  37  Am.  Dec.  203; 
Elliot  V.  Abbot,  12  N.  H.  549,  37  Am.  Dec.  227 ;  Citizens'  Securi- 
ties  Co.  V.  Hammel,  14  Cal.  App.  564,  112  Pac.  731.)  Without 
being  summoned  together  in  a  manner  provided  in  the  by-laws, 
or  by  the  statute  in  the  absence  of  by-laws,  members  of  the  board 
have  no  official  authority  or  discretionary  power,  nor  have  they 
any  original  authority  at  all,  and  the  accidental  assembly  of  the 
majority  of  persons  who  are  directors  of  a  company  without 
compliance  with  the  by-laws  or  statute,  does  not  constitute  a 
regular  board  and  their  acts  are  not  binding  on  the  company. 
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(3  Thompson  on  Corporations,  sec.  3932;  Hilly er  v.  Overman 
Silver  Min.  Co.,  6  Nev.  51 ;  GashwUer  v.  Willis,  33  Cal.  11,  91 
Am.  Dec.  607,  3  Morr.  Min.  Rep.  511.)  We  submit  that  the 
meeting  of  the  directors  in  this  case  having  been  called  by  Mr. 
Bender,  and  not  by  ''special  notice  in  writing  given  to  each 
director  by  the  secretary,  on  the  order  of  the  president,"  as 
provided  by  section  3848,  Revised  Codes,  the  meeting  was  not 
duly  assembled,  and  the  resolution  attempted  to  be  adopted  was 
invalid  and  of  no  force  or  effect  whatever.  The  question  when 
directors  shall  be  considered  duly  assembled  is  not  settled  by 
the  statute.  Under  the  authorities  it  is  uniformly  held  that  a 
mere  gathering  of  the  directors  and  transaction  of  business  by 
them  while  so  assembled  will  not  render  their  acts  legal  and 
binding.  {Harding  v.  Yandewater,  40  Cal.  77.)  Even  though 
all  the  directors  meet  together,  their  acts  while  so  assembled  are 
not  valid  corporate  acts.  It  must  first  appear  that  they  were 
"duly  assembled."  (Alta  Silver  Co.  v.  Alia  Placer  Min.  Co., 
78  Cal.  629,  21  Pac.  373 ;  Thompson  v.  Williams,  76  Cal.  153,  9 
Am.  St.  Rep.  187,  18  Pac.  153;  3  Thompson  on  Corporations, 
sec.  3932.)  A  single  director  cannot  bind  a  corporation  by  his 
declarations  or  put  a  construction  on  its  contracts,  nor  can  any 
number  of  the  directors  do  so  except  when  duly  assembled  and 
acting  as  a  board.  (10  Cyc.  775;  Cascade  Ins.  Co.  v.  Journal 
Co.,  1  Wash.  452,  25  Pac.  330 ;  Hartford  Bridge  Co.  v.  Granger, 
4  Conn.  142;  Butler  v.  Cornwall  Iron  Co.,  22  Conn.  335;  Hamlin 
v.  Union  Brass  Co.,  68  N.  H.  292,  44  Atl.  385;  Woodbury 
Granite  Co.  v.  MuUiken,  66  Vt.  465,  30  Atl.  28 ;  see,  also,  Smith 
V.  Cornelius,  41  W.  Va.  59,  30  L.  R.  A.  747,  23  S.  E.  599; 
Wagner  v.  St.  Peter's  Hospital,  32  Mont.  206,  79  Pac.  1054.) 

O'Rourke  was  disqualified  by  the  sale  of  his  stock  and  could 
not  participate  in  any  meeting  of  the  directors.  Where  a  statute 
requires  a  director  to  be  a  stockholder  it  follows  that  an  out-and- 
out  transfer  of  his  stock  holdings  disqualifies  him  from  acting 
as  director.  (3  Thompson  on  Corporations,  sec.  3887 ;  10  Cyc. 
738;  Chemical  Nat.  Bank  v.  Colwell,  132  N.  Y.  250,  30  N.  E. 
644;  In  re  Newcomib,  18  N.  Y.  Supp.  16;  Seal  of  Gold  Mining 
Co.  V.  Slater,  161  Cal.  621,  120  Pac.  15.)     This  does  not  inter- 
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fere  with  the  rule  that  a  person  who  continues  to  act  as  a 
director,  after  parting  with  his  stock  holdings,  may  be  estopped 
from  asserting  that  he  was  not  legally  qualified  to  so  act.  As 
to  all  third  parties,  a  person  acting  as  a  director,  though  he  is 
disqualified,  will  nevertheless  be  held  to  be  a  director  cU  facto. 
{Seal  of  Oold  Mining  Go.  v.  Slater,  supra;  3  Thompson  on  Cor- 
porations, sec.  3893.) 

It  appears  from  the  evidence  that  the  defendant  company 
was  insolvent  and  under  such  circumstances  a  director  will  not 
be  permitted  to  secure  any  preference  or  advantage  by  reason  of 
his  position  with  the  company.  (10  Cyc.  803;  Richards  v.  New 
Hampshire  Ins.  Co.,  43  N.  H.  263 ;  Beach  v.  Miller,  130  111.  162, 
17  Am.  St.  Rep.  291,  22  N.  E.  464;  Olney  v.  Connanictit  Co., 
16  R.  I.  597,  27  Am.  St.  Rep.  767,  5  L.  R.  A.  361,  18  Atl. 
181;  Consolidated  Tank  Line  Co.  v.  Kansas,  45  Fed.  7.)  The 
directors  occupied  a  fiduciary  relation  to  the  corporation,  its 
stockholders  and  its  creditors,  and  they  had  no  right  to  use  such 
relation  and  their  official  position  for  their  own  benefit  or  the 
benefit  or  advantage  of  any. member  or  person  to  the  injury  of 
the  stockholders.  {Haywood  v.  Lincoln  Lumber  Co.,  64  Wis. 
639,  26  N.  W.  184;  10  Cyc.  7S7  ;Washburn  v.  Oreen,  133  U.  S. 
30,  33  L.  Ed.  516,  10  Sup.  Ct.  Rep.  280.) 

Mr.  L.  0.  Evans,  and  Mr.  John  E.  Corette,  for  Respondent, 
submitted  a  brief;  Mr.  Evans  argued  the  cause  orally. 

Officers  of  a  corporation  may  in  good  faith  loan  their  money 
to  the  corporation  for  the  legal  purposes  of  the  corporation,  and 
hold  and  enforce  their  claims  for  the  repayment  thereof,  as 
valid  claims  against  the  corporation.  It  is  immaterial  whether 
the  corporation  be  solvent  or  insolvent.  (3  Thompson  on  Cor- 
porations, sees.  4068,  4069 ;  Schnittger  v.  Old  Home  etc.  Co.,  144 
Cal.  603,  78  Pac.  9;  Santa  Cruz  Ry.  Co.  v.  Spreckles,  65  Cal. 
193,  3  Pac.  661,  802;  Miller  v.  Hoisted,  Fed.  Cas.  No.  9572; 
Mullanphy  Bank  v.  Schott,  34  111.  App.  500;  Saltmarsh  v. 
Spaulding,  147  Mass.  224,  17  N.  E.  316;  Foster  v.  Belcher  8.  R. 
Co.,  118  Mo.  238,  24  S.  W.  63 ;  Twin  Lick  Oil  Co.  v.  Marbury, 
91  U.  S.  587,  23  L.  Ed.  328,  3  Morr.  Min.  Rep.  688;  Gould  v. 
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lAitle  Rock  M.  B.  cfe  T.  Ry,  Co.,  52  Fed.  680 ;  Stokes  v.  Stokes, 
91  Hun,  605,  36  N.  Y.  Supp.  350;  Illinois  Steel  Co,  v.  O'Donmll, 
156  111.  624,  47  Am.  St.  Rep.  245,  31  L.  R.  A.  265,  41  N.  E.  185.) 

The  question  of  illegal  preference  cannot  be  raised  in  an  action 
at  law,  or  by  the  corporation  itself,  but  can  only  be  raised  by  a 
creditor  in  a  proper  action  in  equity.  The  reason  for  the  rule 
is  plain.  It  is  immaterial  to  the  corporation  how  its  property 
ifi  distributed  among  its  creditors,  and  the  only  person  who  can 
raise  the  objection  is  one  who  has  been  injured  by  the  prefer- 
ence, which  would  be  a  creditor,  and  the  creditor,  of  course, 
would  have  to  proceed  in  equity.  {Henry  Dibblee  Co,  v.  Wat- 
son, 60  111.  App.  432 ;  Beach  v.  Miller,  130  111.  162,  17  Am.  St. 
Rep.  291,  22  N.  B.  464;  Roseboom  v.  Whittaker,  132  111.  81,  23 
N.  E.  339;  Atwater  v.  American  Ex,  Bank,  152  111.  605,  38  N.  E. 
1017;  Illinois  Steel  Co.  v.  O'Donmrcll,  156  lU.  624,  47  Am.  St. 
Rep.  245,  31  L.  R.  A.  265,  41  N.  E.  185.) 

We  know  of  no  better  or  more  approved  method  of  proving 
former  testimony  than  that  of  producing  on  the  stand  the  official 
stenographer  who  reported  the  same,  giving  opportunity  to 
examine  him  as  to  his  competency  and  methods,  and  as  to  any 
other  detail  tending  to  test  the  coi;rectness  of  his  report,  and 
having  him  read  the  former  testimony  from  his  original  notes 
then  taken.  In  the  present  case  the  loss  of  the  original  short- 
hand notes  was  shown,  and  instead  a  typewritten  transcript 
made  shortly  after  the  former  trial  by  the  stenographer,  and 
which  he  swore  to  be  accurate  and  correct,  was  used,  and  we 
know  of  no  court  which  has  held  such  evidence  inadmissible. 
{Cutler  V.  Territory,  8  Okl.  101,  56  Pac.  861;  State  v.  Smith, 
99  Iowa,  26,  61  Am.  St.  Rep.  219,  68  N.  W.  428 ;  Miles  v.  Walker, 
66  Neb.  728,  92  N.  W.  1014;  State  v.  Fetterly,  33  Wash.  599, 
74Pac.  810;40Cyc.  2466.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  John  0*Rourke  to  recover  of  the 
defendant  corporation  on  two  counts,  the  first  upon  a  promis- 
sory note  executed  by  the  defendant  to  0  'Rourke,  and  the  second 
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upon  an  account  stated  for  money  expended  by  him  for  the  use 
and  benefit  of  the  defendant.  Subsequently,  upon  a  suggestion 
of  the  death  of  O'Rourke  by  counsel  for  defendant,  Mary  E. 
0  'Rourke,  executrix  of  his  will,  was  substituted  as  plaintiff.  In 
its  original  answer  defendant  admitted  its  liability  for  the 
amount  of  the  promissory  note.  Judgment  was  thereupon 
entered  for  the  plaintiff  upon  the  first  count,  and  the  action 
proceeded  upon  issues  presented  b}*^  an  amended  answer  to  the 
second  count.  The  complaint  alleges  that  between  the  7th  day 
of  February,  1895,  and  the  15th  day  of  Octqber,  1896,  the 
plaintiff  paid  for  the  use  of  the  defendant  various  sums  of 
money  aggregating  $585,  and  that  at  a  meeting  of  the  board  of 
trustees  (directors)  of  the  defendant  held  on  the  latter  date, 
the  defendant  approved  the  payments  and  settled  and  allowed 
them  as  a  valid  debt  against  it  in  favor  of  O'Rourke.  The 
answer  denies  generally  all  the  allegations  of  the  complaint,  ex- 
cept the  corporate  capacity  of  the  defendant.  It  then  alleges 
aflBrmatively  that  from  January  4,  1895,  until  and  including 
January  4,  1897,  O'Rourke  was  the  president  of  the  defendant, 
and  that  on  February  1^  1895,  and  ever  since  that  time  the 
defendant  has  been,  and  now  is,  insolvent  and  unable  to  pay  its 
debts.  The  reply  denies  that  it  is  insolvent.  The  court,  sitting 
without  a  jury,  found  the  issues  for  the  plaintiff  and  ordered 
judgment  entered  accordingly.  The  cause  is  before  this  court 
upon  an  appeal  from  the  order  denying  defendant's  motion  for 
a  new  trial,  its  appeal  from  the  judgment  having  heretofore 
been  dismissed. 

1.  Counsel  for  defendant  have  devoted  a  considerable  portion 
of  their  brief  to  a  discussion  of  the  question  whether  the  com- 
plaint states  facts  sufficient  to  constitute  a  cause  of  action. 
This  question  cannot  be  agitated  on  this  appeal.  The  sufficiency 
[1]  of  the  pleading  was  not  challenged  during  the  trial  by 
objection  to  the  introduction  of  evidence,  or  otherwise,  on  the 
ground  of  a  lack  of  m&terial  allegation  therein ;  therefore,  there 
was  no  ruling  during  the  trial  with  reference  to  its  sufficiency 
which  can  be  regarded  as  an  *' error  of  law  occurring  during  the 
trial,  "'within  the  meaning  of  section  6794,  Revised  Codes,  desig- 
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Hating  the  grounds  upon  which  a  motion  for  a  new  trial  may 
be  made.  When  such  is  the  condition,  the  question  of  the  suffi- 
ciency of  the  complaint  can  be  examined  only  on  appeal  from 
the  judgment.  (Charles  Schatzlein  Paint  Co.  v.  Passmore,  26 
Mont.  500,  68  Pac.  1113 ;  CampbeU  v.  Great  Falls,  27  Mont.  37, 
69  Pac.  114.)  We  may  remark,  however,  that  while  the  plead- 
ing is  not  a  model,  it  alleges  a  cause  of  action  upon  an  account 
stated. 

2.  It  is  argued  that  the  evidence  is  insufficient  to  show  defend- 
ant's liability,  for  the  reason  (1)  that  it  appears  that  when  the 
resolution  was  adopted  by  the  board  of  directors  approving 
O'Rourke's  account,  the  board  was  not  regularly  assembled; 
(2)  that  it  appears  that  O'Sourke  was  in  collusion  with  the 
other  directors  after  he  had  sold  and  disposed  of  all  his  stock 
in  the  corporation,  and  that  his  participation  in  the  meeting  of 
the  board,  under  these  circumstances,  rendered  its  action  in 
adopting  the  resolution  void.  The  board  of  directors  consisted 
of  O'Rourke,  W.  R.  Kenyon  and  M.  J.  Connell.  O'Rourke  was 
president,  Kenyon  vice-president,  and  Connell  secretary.  Prior 
to  October  15,  1896,  the  company  was  engaged  in  litigation  in  an 
endeavor  to  foreclose  a  mortgage  held  by  it  upon  real  property 
in  Butte,  and  to  defeat  claims  for  liens  against  the  same  prop- 
erty by  others,  including  James  A.  Murray.  It  was  without 
ready  money  with  which  to  pay  the  expenses  of  litigation  and  to 
meet  the  charges  for  taxes,  insurance,  etc.  From  time  to  time 
O'Rourke  advanced  money  to  pay  these  charges.  On  February 
7,  1895,  the  amount  of  his  advancements  aggregated  $762.  At 
a  meeting  of  the  board  of  directors  on  that  date,  which  was 
attended  only  by  O'Rourke  and  Kenyon,  the  president  and  secre- 
tary were  by  resolution  authorized  to  execute  to  O'Rourke  a 
promissory  note  of  the  corporation  for  this  amount,  to  bear  inter- 
est from  date.  At  a  meeting  held  on  October  16  of  the  same 
year,  all  the  directors  being  present,  a  resolution  was  adopted 
authorizing  the  vice-president  and  secretary  to  execute  the  note, 
to  bear  date  February  7,  18%,  the  reason  for  this  action,  aa  ap- 
pears from  the  resolution,  being  that  since  O'Rourke 's  presence 
was  necessary  to  make  a  quorum  of  the  board  at  the  meeting  held 
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on  February  7,  1895,  and  no  business  could  be  transacted  with- 
out his  vote,  the  resolution  adopted  at  that  time  was  not  a  valid 
act  of  the  corporation.  The  resolution  adopted  at  the  later 
meeting  contained  this  recital:  ** There  being  other  payments  in 
the  sum  of  $585  made  by  John  O'Bourke  for  the  use  and  benefit 
of  the  Grand  Opera  House  Co.,  upon  motion  of  W.  R.  Kenyon 
the  said  payments  were  approved  by  the  board  of  trustees." 
It  appears  from  the  evidence  that  the  advancements  by  0  'Rourke 
were  made  by  authority  of  the  board  of  directors  and  that  they 
were  necessary  to  protect  the  interests  of  the  company  and  to 
preserve  its  property.  That  this  was  the  case  is  not  seriously 
controverted  by  counsel  for  defendant,  who  introduced  no  evi- 
dence tending  to  impugn  the  honesty  of  O'Rourke  or  any  of  his 
associates.  It  may  be  noted  just  here  that  the  note  authorized 
at  the  later  meeting  of  the  board  was  the  basis  of  the  first  cause 
of  action  and  that  the  defendant  permitted  judgment  to  go  for 
the  amount  of  it,  without  offering  any  defense. 

Counsel  seriously  contend,  however,  that  since  the  meeting  wad 
not  called  by  written  notice  as  prescribed  by  section  449  of  the 
Civil  Code  of  1895  (Rev.  Codes,  sec.  3848),  the  board  of  direct- 
ors was  not  duly  assembled,  and  hence  that  none  of  its  proceed- 
ings were  binding  upon  the  company.  This  contention  is  with- 
out merit.  The  corporation  was  organized  under  the  provisions 
[2]  of  the  statute  in  force  prior  to  the  adoption  of  the  Codes 
of  1895.  While  the  directors  (or  trustees,  as  these  oflScers  were 
then  designated)  had  the  power  to  enact  by-la^ws  for  the  gov- 
ernment of  the  corporation  and  the  management  of  its  business 
affairs  (Comp.  Stats.  1887,  Fifth  Div.,  sec.  454),  they  were  not 
required  to  do  so.  It  was  left  to  them,  at  their  option,  to  estab- 
lish their  own  custom  and  method  of  doing  this.  They  had 
adopted  the  custom  of  holding  special  meetings  upon  informal 
notice.  The  meeting  was  called  at  the  instance  of  the  presi- 
dent, verbal  notice  being  given  by  the  attorney  of  the  corpora- 
tion to  all  of  the  directors.  It  was  held  at  the  usual  place  of 
meeting.  This  was  the  custom  which  had  always  been  observed, 
except  that  formal  notice  by  publication  was  given  of  annual 
meetings.    If  the  provisions  of  the  Code  of  1895  were  not  ap- 
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pli cable,  as  counsel  for  plaintiff  contend,  because  the  corpo- 
ration had  not  elected  to  continue  its  existence  under  them,  the 
notice  was  suflScient.  If  the  provisions  of  section  449  of  that 
Code  were  applicable,  nevertheless  the  necessity  of  formal  no- 
tice in  conformity  therewith  was  obviated,  because  all  of  the 
directors  attended  and  no  one  objected  to  the  holding  of  the 
meeting  because  of  the  want  of  notice  or  for  any  other  reason. 
While  ordinarily  the  requirements  of  the  statute  cannot  be 
[3]  dispensped  with,  formal  notice  is  not  necessary  when  all 
the  directors  attend  and  participate  without  objection  in  the 
dispatch  of  the  business  in  hand.  ''The  only  object  of  the  no- 
tice is  that  the  directors  have  an  opportunity  of  being  present 
at  the  meeting  and  taking  part  in  its  proceedings."  {Minne- 
apolis  Times  Co,  v.  Nimocks,  53  Minn.  381,  55  N.  W.  546;  see, 
also,  Stobo  V.  Davis  Provision  Co.,  54  111.  App.  440 ;  State  ex  rel, 
Grimm  v.  Manhattan  Rubber  Mfg.  Co.,  149  Mo.  181,  50  S.  W. 
321 ;  Troy  Mining  Co.  v.  White,  10  S.  D.  475,  42  L.  R.  A.  549- 
74  N.  W.  236 ;  2  Thompson  on  Corporations,  sec.  1142 ;  10  Cyc. 
786.)  Counsel  for  plaintiff  cite  many  cases  in  support  of  their 
contention,  but  they  fail  to  note  that  in  the  cases  cited  a  part 
of  the  directors  did  not  attend  the  meeting  and  take  part  in 
the  proceedings,  but  were  either  absent  or,  being  present,  pro- 
tested against  the  proposed  action.  Smith  v.  Dom,  96  Cal. 
73,  30  Pac.  1024,  and  Thompson  v.  Williams,  76  Cal.  153,  9 
Am.  St.  Hep.  187, 18  Pac.  153,  are  illustrative  examples. 

The  record  does  not  sustain  the  contention  of  counsel  that  at 
the  time  of  the  meeting  O'Rourke  had  sold  his  stock  and  thus 
disqualified  himself  to  act  as  a  director  of  the  corporation.  In 
fact,  he  did  sell  his  stock  to  James  A.  Murray,  but  the  evidence 
does  not  go  further  than  to  show  that  at  the  time  the  meeting 
was  held,  negotiations  for  the  sale  were  pending  but  not  yet 
completed;  for  the  stock  was  at  the  time  in  the  hands  of  Mr. 
A.  J.  Davis,  who  had  authority  to  complete  the  transaction.  It 
does  not  appear  how  long  it  was  afterward  before  the  sale  was 
actually  made  and  the  stock  transferred.  If  it  be  conceded, 
[4]  therefore,  that  in  order  to  act  as  director,  O'Rourke  must 
have  been  a  stockholder  (Be v.  Codes,  sec.  3833;  Civil  Code  1895, 
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sec.  434)  y  and  that  the  sale  of  his  stock  ipso  facto  vacated  his 
office  as  director,  this  result  was  not  accomplished  until  the  sale 
was  completed.  Under  the  allegations  of  the  answer,  however^ 
the  defendant  is  not  in  position  to  insist  that  O'Rourke's  con- 
nection with  the  company  was  not  legitimate.  Upon  the  record^ 
therefore,  O'Bourke  was  a  director  at  the  time  the  meeting  was 
held,  and  was  qualified  to  act  in  any  matter  in  which  his  in- 
terest  was  not  adverse  to  that  of  the  corporation.  We  are  not 
required  to  determine  definitely  what  his  relations  with  the  com- 
pany were.  He  was  preferring  a  claim  against  it.  He  was 
pro  hoc  vice  disqualified  to  vote.  He  took  no  part  in  the  pro- 
ceedings  looking  to  the  approval  of  the  account.  It  was  ap- 
proved  by  a  vot^  of  both  of  the  other  directors  who  constituted 
a  quorum  of  the  board,  and  their  action  was  binding  upon  the 
corporation. 

Counsel  question  the  validity  of  the  action  of  the  board  on 
the  ground  that,  if  it  be  conceded  that  0  'Rourke  was  a  director 
of  the  corporation,  he  could  not  deal  for  himself  and  the  cor- 
poration at  the  same  time,  and  since  it  appears  from  the  evi- 
dence that  all  the  members  of  the  board  were  antagonistic  to 
Mr.  Murray,  the  prospective  purchaser  of  the  O'Rourke  stock, 
the  result  of  the  resolution  was  in  any  event  to  give  O'Rourke 
an  unfair  advantage  by  reason  of  his  position  as  director.  The 
[6]  rule  is  well  settled  that  the  officers  of  a  corporation  may^ 
lend  money  to  the  corporation  for  legal  purposes  and  hold  and 
enforce  their  claims  for  repayment,  provided,  however,  they- 
act  in  good  faith  and  do  not  obtain  an  advantage  to  the  detri- 
ment of  the  other  stockholders.  It  is  frequently  the  case,  as 
here,  that  a  corporation  is  temporarily  in  distressed  circum- 
stances, and  if  the  officers  were  not  permitted  under  such  con- 
ditions to  assist  it  by  advancing  the  funds  necessary  to  relieve 
its  distress,  the  result  would  be  disaster  to  its  business  and  loss 
to  its  stockholders.  {Coombs  v.  Barker,  31  Mont.  526,  79  Pac. 
1;  Tatem  v.  Eglanol  Min.  Co.,  42  Mont.  475,  113  Pac.  296.) 
An  officer  lending  money  to  the  corporation  may  even  demand 
and  receive  security  for  his  advancements.  So  long  as  he  has 
acauired  by  the  transaction  no  advantage  which  might  not  be 
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accorded  to  any  other  creditor  under  the  same  circumstances, 
Ids  claim  will  be  upheld  and  enforced.  The  record  does  not 
justify  the  assertion  that  there  was  enmity  betwen  Mr.  Murray 
and  the  directors;  but  were  this  the  fact,  and  were  it  also  the 
fact  that  Mr.  Murray  had  become  the  purchaser  of  the  0  'Rourke 
«tock  at  the  time  the  meeting  was  held,  nevertheless  the  pro- 
priety of  the  action  of  the  majority  of  the  board  of  directors 
18  not  to  be  condemned  for  this  reason  alone.  The  evidence 
tends  to  show  that  the  advancements  had  actually  been  made 
to  the  amount  claimed.  The  admission  by  the  board  of  the  just- 
ness of  the  claim  as  a  charge  against  the  corporation  could  not 
wrong  the  stockholders. 

It  is  argued  that  the  directors  put  O'Rourke  in  a  position 
(6J  to  gain  a  preference  over  the  other  creditors  of  the  cor- 
poration and  that  his  preference  will  be  made  good  unless  the 
Judgment  be  set  aside.  This  is  a  matter  about  which  the  cor- 
poration is  not  concerned.  Whether  O'Rourke's  estate  is  en- 
titled to  a  preference  is  a  question  to  be  determined  upon  an 
issue  made  between  the  executrix  and  the  other  creditors,  if 
there  are  any,  in  a  proceeding  instituted  to  adjust  their  re- 
spective rights.  The  fact  that  the  corporation  is  insolvent 
f7]  does  not  affect  in  anywise  the  right  of  one  of  its  creditors, 
whether  an  ofBcer  of  the  corporation  or  a  stranger,  to  reduce 
his  claim  to  judgment. 

3.  Error  is  predicated  upon  the  action  of  the  court  in  admit- 
ting certain  evidence  over  the  objection  of  the  defendant.  On 
£8]  a  former  trial  of  this  case,  0  'Rourke  was  alive  and  testified 
fully  as  to  his  relations  to  the  corporation  and  the  circumtsances 
out  of  which  his  claim  arose.  His  testimony  given  at  that  time 
was  reported  and  a  transcript  of  it  made  by  the  official  stenog- 
rapher at  the  request  of  the  attorneys.  Subsequently  the  person 
who  was  then  stenographer  went  out  of  office.  At  the  trial  he 
was  produced  as  a  witness  and  sworn.  After  stating  that  his 
original  notes  embodied  an  accurate  report  of  0*Rourke*s  tes- 
timony, that  the  transcript  was  a  correct  translation  thereof, 
and  that  the  original  notes  filed  with  the  clerk  had  been  lost 
or  diestroyed,  he  was  permitted  to  rehearse  the  testimony  by 


470  0  'BouRKB  t;.  Orand  Opera  House  Co.     [June  T.  '13 

ft 

reading  from  the  transcript.  It  was  objected  that  the  evidence 
was  incompetent,  and  it  is  argued  that  the  court  erred  to  the 
prejudice  of  the  defendant  in  admitting  it.  It  having  been  made 
to  appear  that  O'Rourke  was  dead,  his  testimony  given  on  the 
former  trial  was  admissible  (Rev.  Codes,  sec.  7887;  Reynolds 
V.  Fitzpatrick,  28  Mont.  170,  72  Pac.  510).  Since  the  stenog- 
rapher who  reported  it  and  made  a  transcript  of  it  had  testified 
that  the  transcript  was  an  accurate  translation  of  the  original 
report,  it  was  competent  for  him  to  rehearse  the  evidence,  either 
by  using  the  transcript  as  a  memorandum  to  refresh  his  memory, 
or,  in  case  he  had  no  independent  recollection  of  the  testimony, 
to  testify  from  the  transcript.  (Rev.  Codes,  sec.  8020;  Matron 
V.  Great  Northern  By.  Co.,  46  Mont.  593,  129  Pac.  1055.)  In 
permitting  the  witness  to  testify  from  the  transcript  without 
showing  that  he  had  no  independent  recollection  of  the  testimony, 
the  court  was  technically  in  error,  under  the  rule  declared  in 
Marron  v.  Oreat  Northern  Ry,  Co,,  supra.  Under  the  cir- 
cumstances of  this  case,  however,  we  do  not  think  the  error 
prejudicial.  The  cajse  was  tried  without  a  jury.  The  other 
evidence  submitted  to  establish  the  plaintiff's  claim  was  amply 
sufficient  to  sustain  the  court's  finding.  Another  trial  could 
not  accomplish  any  result  other  than  to  enable  the  court  to 
require  compliance  with  the  statute  (sec.  8020,  supra)  as  to  the 
technical  method  to  be  observed  in  order  to  render  the  evidence 
available  to  the  plaintiff.  We  do  not  think  a  new  trial  should 
be  ordered  to  accomplish  this  purpose. 
The  order  is  affirmed. 

Affirmed. 

Mr.  Justice  Hollowat  and  Mr.  Justice  Sanner  concur. 
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[133  Pac.  106.] 

Slander — Complaint — Amendment — Trial — Postponemeni — ^Dis- 
cretion —  Evidence — Admissibility — Attorneys — Misco7iduct — 
Excessive  Verdict — Review, 

Blander — Complaint — Amendment — ^When  Proper. 

1.  Amendment  of  complaint  in  an  action  for  slander,  hj  changing  the 
statement  of  the  slanderous  words  from  the  third  to  the  second  person, 
permission  to  make  which  was  asked  at  commencement  of  trial,  was 
properly  allowed,  the  change  wrought  by  it  not  having  introduced  into 
the  pleading  a  charge  of  a  different  slander  at  another  time  and  place, 
the  amendment  having  amounted  to  no  more  than  the  correction  of  a 
mistake  therein  as  originally  drawn. 

Same — Trial — Postponement — Discretion. 

2.  In  the  absence  of  an  affirmative  showing  that  refusal  to  postpone 
the  trial  of  a  cause  on  the  alleged  ground  of  surprise  on  account  of 
an  amendment  made  to  the  complaint  at  its  commencement  worked 
prejudice  to  defendant,  the  exercise  of  the  discretion  lodged  in  the 
court  in  the  premises  is  not  subject  to  review. 

Same— Trial — Evidence— Objections — ^When  Ineffective. 

3.  After  a  question  asked  a  witness  has  been  answered,  objection  that 
the  matter  brought  out  is  irrelevant  and  incompetent  for  any  purpose 
comes  too  late. 

Same — Evidence — Admissibility. 

4.  Slanderous  words  spoken  of  plaintiff  by  defendant  either  before  or 
after  the  date  of  the  charge  laid  in  the  complaint  are  admissible  to  show 
malice. 

Same— Wealth  of  Defendant — Evidence— Admissibility. 

5.  Evidence  of  the  wealth  of  defendant  in  an  action  for  slander  is 
admissible,  it  being  an  element  of  aid  in  determining  his  social  rank 
and  influence  in  society,  thus  tending  to  show  the  extent  of  the  injury 
suffered  by  plaintiff;  where  punitive  damages  are  allowed,  such  evi- 
dence is  of  assistance  in  the  determination  of  the  extent  of  the  punish- 
ment to  be  inflicted  upon  defendant. 

Same — Attorneys — Misconduct — What  Does  not  Constitute. 

6.  Evidence  of  defendant's  financial  condition  having  been  a  proper 
matter  of  inquiry,  the  remark  of  counsel  for  plaintiff  in  his  opening 
statement  that  defendant  would  be  shown  to  be  a  person  of  wealth  may 
not  be  said  to  have  been  such  misconduct  as  to  warrant  the  granting 
of  a  new  trial,  even  though  no  evidence  whatever  touching  the  subject 
was  later  offered  by  him. 

Same — Excessive  Damages — Review. 

7.  The  amount  of  damages  awarded  in  an  action  for  slander  is  a 
matter  peculiarly  within  the  discretion  of  the  jury  after  taking  into 
consideration  all  the  circumstances  appearing  from  the  evidence,  and 
its  verdict  ($1,000  in  this  instance),  claimed  to  be  excessive,  should 
not  be  disturbed  unless  the  sum  awarded  is  so  large  as  to  raise  a 
presumption  that  it  was  the  result  of  a  gross  error  or  of  undue  motives. 
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Same. 

8.  Unless,  after  making  due  allowance  for  the  superior  position  occu- 
pied by  a  district  judge  in  the  trial  of  a  cause,  the  supreme  court  is 
compelled  to  the  conclusion  that  he  abused  his  discretion  in  refusing  a 
new  trial  asked  for  o\i  the  ground  of  excessive  damages,  his  action 
will  be  affirmed. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J,  Lynch, 
Judge. 

Action  by  Sarah  Jane  Downs  against  Charlotte  Cassidy  for 
slander.  Plaintiff  had  judgment.  Defendant  appeals  from  the 
judgment  and  from  an  order  denying  her  a  new  trial.    Afl&rmed. 

Messrs,  Jesse  B,  Roote,  W,  A.  Jackson,  and  John  A,  Shelton, 
for  Appellant,  submitted  a  brief ;  Mr,  Shelton  argued  the  cause 
orally. 

The  allowance  of  the  amendment  at  the  trial  changing  mate- 
rially the  character  of  the  alleged  slanderous  words  set  forth 
in  the  first  cause  of  action  and  refusing  the  application  of  the 
defendant  for  a  continuation  of  the  trial  was  erroneous.  The 
amendment  consisted  of  a  change  in  the  set  of  words  alleged  to 
have  been  used  from  the  second  person  to  the  third  person. 
Under  the  complaint  as  it  stood  before  the  amendment,  evidence 
of  the  set  of  words  alleged  in  the  amended  complaint  would  not 
have  been  admissible.  (18  Am.  &  Eng.  Ency.  of  Law,  478,  479; 
25  Cyc.  486.)  It  is  held  that  if  proof  of  such  a  different  set 
of  words  is  admitted,  it  constitutes  a  fatal  variance,  and  is 
not  proof  of  the  cause  of  action  alleged.  It  is  upon  the  same 
theory  that  it  is  held  that  an  amended  complaint  alleging  the 
use  of  such  a  different  set  of  words  will  not  be  allowed  to  be 
filed.  The  utterance  of  such  a  different  set  of  words,  it  is  held, 
constitutes  an  entirely  different  cause  ^i  action.  (25  Cyc.  470. 
471,  and  cases  cited.)  In  one  of  the  set  of  words  which  witness 
stated  the  defendant  used  was  **a  son-of-a-bitch.*'  This  was  the 
use  of  a  mere  epithet.  The  slander  alleged  is  the  utterance 
of  words  imputing  a  want  of  chastity  and  the  commission  of  the 
crime  of  larceny.  One  of  the  sets  of  words  used  imputes  no 
crime  or  breach  of  chastity,  and  is  not  slanderous  per  se.  **It 
is  not  aetionable  merely  to  call  a  \voman  a  'bitch'  or  a  'slut/ 
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sach  words  not  of  themselves  imputing  a  breach  of  chastity, 
although  if  they  are  used  under  such  circumstances  or  in  such 
connection  as  to  show  that  they  were  intended  and  understood 
to  mesan  an  imputation  of  whoredom,  they  msay  be  actionable." 
(25  Cyc.  322.) 

Proof  of  the  reputed  or  actual  financial  condition  of  the  de- 
fendant is  inadmissible  for  any  purpose,  and  the  assertion  in 
the  opening  statement  of  counsel  that  proof  of  that  character 
would  be  produced  was  improper.  While  proof  is  admissible 
to  show  the  position  occupied  by  the  defendant  in  the  com- 
munity and  her  influence,  for  the  purpose  of  showing  the  effect 
which  her  words  would  be  likely  to  have,  proof  of  her  actual 
or  reputed  financial  condition  is  inadmissible.  Clearly,  the 
possession  of  means  or  reputation  for  the  possession  of  property 
would  not  of  itself  add  any  weight  or  give  any  greater  effect  to 
the  statements  of  one  person  concerning  another.  According 
to  all  of  the  authorities,  proof  of  the  actual  wealth  of  the  de- 
fendant is  inadmissible,  and  the  rule  that  proof  of  the  reputed 
wealth  of  such  party  is  inadmissible  is  well  sustained.  {King 
V.  Sassaman  (Tex  Civ.  App.),  64  S.  W.  937;  Robinson  v.  Eau 
Claire  B.  &  8.  Co.,  110  Wis.  369,  85  N.  W.  983 ;  NaUor  v.  Powder, 
1  Marv.  (Del.)  408,  41  Atl.  88;  Morris  v.  Barker,  4  Harr.  (Del.) 
520;  Palmer  v.  Haskins,  28  Barb.  (N.  Y.)  90;  Young  v.  Kuhn,  71 
Tex.  645,  9  S.  W.  860;  Ware  v.  Cartledge,  24  Ala.  622,  60  Am. 
Dec.  489.) 

For  Respondent,  there  was  a  brief  by  Messrs.  McCaffery  & 
Tyler,  and  oral  argument  by  Mr.  O.  L.  Tyler. 

MR.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  court. 

Action  for  slander.  Plaintiff  had  verdict  and  judgment.  The 
defendant  has  appealed  from  the  judgment  and  an  order  deny- 
ing her  motion  for  a  new  trial. 

The  complaint  alleges  four  causes  of  action,  each  counting 
upon  slanderous  words  spoken  falsely  and  maliciously  of  and 
concerning  the  plaintiff,  in  the  presence  of  persons  named  and 
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unnamed,  at  various  times  between  August  20  and  September 
12,  1910.  The  first  count,  as  originally  drawn,  charged  that 
the  words  spoken  of  and  concerning  plaintiff  were:  "She  is 
a  bloody  whore,  and  a  thief;  her  son  is  a  bastard  and  she  and 
her  family  live  like  a  pack  of  dogs."  The  words  laid  in  the 
other  three  counts  are  of  like  import.  The  questions  submitted 
for  decision  arise  upon  exceptions  to  the  action  of  the  trial 
court  in  permitting  plaintiff  to  amend  the  first  count  of  her 
complaint  and  in  refusing  the  defendant  a  postponement  of  the 
trial,  to  its  rulings  in  admitting  and  excluding  evidence,  and  to 
its  refusal  to  grant  defendant  a  new  trial  on  the  grounds  that 
counsel  for  plaintiff  was  guilty  of  misconduct  during  the  trial 
prejudicial  to  defendant,  and  that  the  amount  of  damages 
awarded  by  the  jury  is  excessive. 

1.  When  the  cause  was  called  for  trial  the  plaintiff  was  per- 
mitted, over  objection  by  defendants,  to  amend  the  complaint 
by  changing  the  statement  of  the  slanderous  words  laid  in  the 
first  count  from  the  third  to  the  second  person.  Thereupon 
counsel  for  defendant  orally  moved  the  court  for  a  postpone- 
ment of  the  trial.  The  ground  alleged  was  surprise,  but  no 
showing  was  made  other  than  a  statement  by  counsel  that  they 
had  made  preparation  to  meet  the  charge  as  laid  in  the  original 
complaint,  and  that  they  were  not  ready  with  their  defense  to 
the  charge  as  laid  in  the  amendment.  The  court  overruled  the 
application  and  ordered  the  trial  to  proceed.  Defendant  alleges 
prejudicial  error.  It  is  argued  that  since  the  amendment 
amounted  to  the  introduction  of  an  entirely  new  cause  of  action, 
[1]  it  ought  not  to  have  been  permitted.  The  substance  of  the 
charge  as  laid  was  that  the  plaintiff  was  unchaste.  The  change 
wrought  by  the  amendment  was  not  to  introduce  into  the  com- 
plaint a  charge  of  a  different  slander  at  another  time  and  place, 
but  merely  to  niodify  the  language  used  by  the  defendant  in 
making  the  same  charge  in  order  to  avoid  the  consequences  of 
a  fatal  variance  at  the  trial.  It  was  clearly  within  the  discre- 
tion of  the  court  under  the  statute  (Rev.  Codes,  sec.  6589),  to 
permit  the  amendment  in  that  it  amounted  to  no  more  than  the 
correction  of  a  mistake  in  the  pleading  as  originally  drawn. 


47  Mont.]  Downs  v.  Gassidt.  475 

(Bates  V.  Harringion,  51  Vt.  1 ;  Weston  v.  Warden,  19  Wend. 
(N.  Y.)  648;  Snediker  v.  Poorhaugh,  29  Iowa,  488;  Baldwin  v. 
Saule,  72  Mass.  321;  Barber  v.  Barber,  33  Conn.  335;  Conroe 
V.  Conroe,  47  Pa.  198 ;  Lister  v.  McNeal,  12  Ind.  302 ;  13  Ency. 
PL  &  Pr.  96;  25  Cyc.  471;  Newell  on  Slander  and  Libel, 
759.)  The  ease  is  within  the  rule  which  this  court  has  con- 
stantly observed  under  similar  circumstances.  {Dorais  v.  Doll, 
33  Mont.  314,  83  Pac.  884 ;  Sandeen  v.  Russell  Lumber  Co,,  45 
Mont.  273,  122  Pac.  913,  and  cases  cited.)  The  fact  that  this 
is  an  action  for  slander  does  not  make  the  rule  any  less  ap- 
plicable. 

The  court  did  not,  under  the  circumstances  disclosed,  err  in 
refusing  a  postponement  of  the  trial.  Counsel  did  not  offer  to 
show  that  the  amendment  presented  an  issue  which  they  were 
not  fully  prepared  to  meet,  or  that  they  did  not  have  at  hand 
and  were  ready  to  introduce  all  the  evidence  available  in  support 
[2]  of  the  defense.  The  power  to  grant  or  refuse  a  post- 
ponement on  any  ground  is  vested  in  the  discretion  of  the  court 
(Rev.  Codes,  sec.  6729).  Its  exercise  in  any  case  is  not  sub- 
ject to  review  by  this  court,  in  the  absence  of  an  affirmative  show- 
ing that  the  complaining  party  has  suffered  prejudice.  (Dorais 
V.  Doll,  supra;  Jorgenson  v.  Buite  etc.  Co.,  13  Mont.  288,  34 
Pac.  37 ;  Montana  Ore  Pur.  Co.  v.  Boston  &  Mont.  etc.  Co.,  27 
Mont.  288,  70  Pac.  1114,  22  Morr.  Min.  Rep.  471 ;  Christiansen 
V.  Aldrich,  30  Mont.  446,  76  Pac.  1007.) 

2.  During  the  examination  of  Mary  Heaney,  a  witness  for 
the  plaintiff,  she  was  asked  to  rehearse  statements  which  she 
had  heard  defendant  make  concerning  the  plaintiff  on  other 
occasions  than  those  alleged  in  the  complaint.  Her  answer  was : 
**She  [defendant]  called  Mr.  Downs  a  *son-of-a-bitch,'  and  Mrs. 
Downs  'a  damned  whore.*  "  Being  asked  whether  she  heard 
defendant  repeat  these  words  concerning  the  plaintiff  or  any 
of  them  subsequent  to  that  time,  she  answered:  '*Why,  very 
often,  very' often."  Counsel  then  interposed  the  objection  that 
words  uttered  on  any  other  occasion  than  those  charged  in  the 
complaint  were  irrelevant  and  incompetent  for  any  purpose. 
The  objection  was  overruled.    The  witness  Margaret  Brooks, 
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having  been  asked  similar  questions,  made  similar  answers.  She 
was  then  asked:  *'Well,  would  it  occur  once  a  week,  or — ^that 
is,  as  near  as  you  can  recollect — or  about  how  often?'*  CounseT 
thereupon  interposed  the  same  objection  as  that  interposed  to  the 
[3]  testimony  of  Mary  Heaney.  Assuming  that  the  evidence 
was  incompetent  and  that  the  objection  of  counsel  was  tanta- 
mount to  a  motion  to  strike  it  from  the  record,  the  ruling  was 
not  erroneous.  When  a  party  sits  by  and  allows  evidence  to 
go  in  without  objection,  he  cannot  complain  that  the  refusal  of 
the  court  to  strike  it  out  is  prejjidicial.  (Poindexter  <t  Orr  L^ 
8.  Co.  V.  Oregon  8.  L,  B.  Co.,  33  Mont.  338,  83  Pac.  886.) 

That  in  so  far  as  the  evidence  in  question  cast  upon  the 
plaintiff  an  imputation  of  unchastity,  it  was  competent,  as 
[4]  tending  to  show  that  the  words  laid  in  the  complaint  were 
spoken  with  malice,  all  the  courts  agree.  The  rule  is  well  estab* 
lished  both  in  this  country  and  in  England  (25  Gyc.  496;  Newell 
on  Slander  and  Libel,  349,  350;  Odgers  on  Libel  and  Slander^ 
275  et  seq.) ;  and  many  of  the  courts  hold  that  any  publication 
importing  ill-will  and  hatred,  made  before  or  after  the  date 
of  the  charge  laid,  may  be  admitted  to  show  malice,  whether  it 
might  be  made  the  basis  for  recovery  in  a  separate  action  or  not^ 
(25  Cyc.  498,  499,  and  note.) 

Complaints  as  to  other  rulings  upon  questions  of  evidence 
we  do  not  find  of  sufficient  merit  to  require  special  notice. 

3.  During  the  course  of  his  opening  statement  to  the  jury^ 
Mr.  MeCaffery,  one  of  counsel  for  plaintiff,  said:  **We  will  show 
you,  gentlemen  of  the  jury,  that  the  reputed  wealth  of  this  de- 
fendant is  in  the  neighborhood  of  $40,000;  and  if  Mr.  Roote 
[one  of  counsel  for  defendant]  objects  to  this  we  will  bring  it 
[more]  closer  than  that."  Counsel  for  defendant  took  excep- 
tion to  this  statement  as  misconduct.  It  is  argued  that  since 
evidence  either  of  the  wealth  or  reputed  wealth  of  defendant 
is  not  admissible  for  any  purpose  during  the  trial,  the  statement 
of  counsel  was  such  an  irregularity  as  prevented  the  defendant 
from  having  a  fair  trial.  The  plaintiff  did  not  offer  any  evi- 
dence as  to  the  actual  or  reputed  financial  condition  of  the  de- 
fendant.   Indeed,  so  far  as  there  is  any  evid<ence  on  the  subject^ 
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it  tends  to  show  that  the  defendant  is  in  comparatively  modest 
circumstances.  While  the  decisions  of  the  courts  are  not  entirely 
16]  harmonious,  by  the  great  weight  of  authority  evidence  of 
the  financial  condition  of  the  defendant  is  admissible,  on  the 
Cn^nnd  that  his  wealth  is  an  element  which  aids  in  determining 
his  social  rank  and  influence  in  society,  and  therefore  tends 
to  show  the  extent  of  the  injury  suffered  by  his  words;  and 
where  punitive  damages  are  allowed,  it  aids  the  jury  in  de- 
termining the  extent  of  the  punishment  to  be  inflicted  upon  the 
defendant.  (Newell  on  Slander  and  Libel,  878,  and  cases  cited 
in  footnote;  see,  also,  Jones  &  Bro,  v.  Oreeley,  25  Pla.  629,  6 
South.  448 ;  Kidder  v.  Bacon,  74  Vt.  263,  52  Atl.  322 ;  Buckley  v. 
Knapp,  48  Mo.  152;  Burckhalter  v.  Coward,  16  S.  C.  435;  M'AU 
mant  V.  McClelland,  14  Seirg.  &  B.  (Pa.)  359;  Adcock  v.  Marsh, 
30  N.  C.  360;  Brown  v.  Barnes,  39  Mich.  211,  33  Am.  Rep.  375, 
jmd  notes.) 

In  Stanwood  v.  Whitmore,  63  Me.  209,  it  was  said :  **  We  think, 
liowever,  that  the  wealth  of  a  defendant  should  be  proved  by 
general  evidence  rather  than  by  particular  facts.  It  is  the 
defendant's  position  in  society  which  gives  his  slanderous  state- 
ments character  and  weight.  Beputation  for  wealth,  rather  than 
its  possession,  generally  confers  position.  Therefore,  the  more 
proper  inquiry  is  as  to  the  reputation  of  a  defendant  for  wealth. 
Of  course,  a  presiding  justice  would  have  considerable  discre- 
tion as  to  the  form  of  a  question  in  such  a  case,  to  be  exercised 
according  to  circumstances.'*  Under  these  authorities,  counsel 
[6]  was  justified  in  his  opening  statement  in  proceeding  upon 
the  assumption  that  the  evidence  would  be  admitted,  if  offered, 
and  it  cannot  be  held  to  be  misconduct  on  his  part  that  he  then 
expressed  the  intention  to  introduce  it  but  later  changed  his 
mind,  whatever  reason  he  may  have  had  for  his  subsequent  action. 

4.  The  jury  fixed  the  amount  of  damages  on  each  count  at 
$250,  making  the  amount  of  the  verdict  $1,000.  It  is  argiied 
that  since  it  appears  from  the  evidence  that  the  slanderous 
words  were  heard  by  comparatively  few  persons,  that  all  the  wit- 
nesses who  gave  testimony  against  the  defendant  were  unfriendly, 
that  the  parties  are  persons  of  humble  position  in  the  community 
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in  whicli  they  reside,  that  defendant  had  some  provocation  be- 
cause the  plaintiff  and  her  husband,  who  had  been  tenants  of 
defendant,  abandoned  their  tenancy  leaving  a  balance  of  the 
rent  and  a  mnall  debt  for  borrowed  money  unpaid,  and  that 
it  does  not  appear  that  defendant  is  in  afiBuent  circumstances, 
the  amount  of  the  verdict  is  manifestly  excessive.  It  is  true 
that  the  parties  are  of  comparatively  humble  "station,  and  that 
the  slanders  were  circulated  among  a  small  number  of  people 
in  the  community;  yet,  as  was  remarked  by  the  court  of  the 
defendant  in  Casey  v.  Hulgan,  118  Ind.  590,  21  N.  E.  322,  the 
defendant  was  not  troubled  with  a  stammering  tongue  nor  was 
she  slow  of  speech.  She  was  evidently  actuated  by  a  spirit  of 
malevolence  toward  plaintiff,  as  appears  from  the  many  repeti- 
tions of  words  of  the  same  import  as  those  laid  in  the  complaint. 
While  she  may  have  had  some  cause  to  complain  that  plaintiff's 
husband  did  not  promptly  pay  the  balance  of  the  indebtedness 
due  her,  the  jury  were  justified  in  the  conclusion  that  his  de- 
linquency in  this  regard  was  to  be  attributed  to  his  inability 
rather  than  any  disinclination  to  do  so.  His  income  consisted 
of  his  daily  wages  as  a  miner,  and  during  the  latter  part  of  the 
tenancy  his  expenses  had  been  materially  increased  by  the  illness 
and  death  of  a  son.  In  any  event,  his  failure  to  discharge  his 
debt  was  no  justification  for  the  vicious,  groundless  assault  made 
by  the  defendant  upon  the  character  of  the  plaintiff,  to  this 
extent  destroying  the  only  possession  of  substantial  value  which 
she  apparently  had.  She  was  entitled  upon  the  evidence  to  re- 
cover substantial  damages,  and,  in  the  discretion  of  the  jury, 
punitive  damages  also.  In  such  cases  there  is  no  accurate  stand- 
ard by  which  to  measure  the  injury.  The  amount  to  be  awarded 
[7]  is  peculiarly  within  the  discretion  of  the  jury  after  taking 
into  consideration  all  the  circumstances  appearing  from  the 
evidence.  The  court  ought  not  to  interfere  unless  the  sum 
awarded  is  so  large  as  to  raise  a  presumption  that  the  amount 
fixed  was  due  to  some  gross  error  on  the  part  of  the  jury,  arising 
out  of  a  misconception  of  the  case  or  the  result  of  undue  motives. 
(Newell  on  Slander  and  Libel,  848.)  Furthermore,  the  dis- 
cretion of  the  trial  court  in  granting  or  refusing  a  new  trial 
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on  the  ground  nrged  here  is  moved  by  several  considerations 
which  this  court  cannot  take  into  account.  Among  these  is  a 
personal  view  by  the  trial  judge  of  the  parties  and  their  wit- 
nesses. His  action  must,  therefore,  be  accepted  as  final  unless 
after  making  due  allowance  for  the  superior  position  he  occupies 
toward  the  case,  this  court  is  compelled  to  the  conclusion  that 
he  has  been  guilty  of  an  abuse  of  discretion.  While  upon  the 
whole  case  disclosed  by  the  evidence  we  doubt  whether  the  jury 
should  not  have  found  a  less  sum,  the  existence  of  this  doubt 
is  itself  sufScient  to  rebut  any  presumption,  which  might  other- 
wise be  indulged,  that  the  trial  court  was  guilty  of  a  manifest 
abuse  of  discretion  in  refusing  to  grant  a  new  trial. 
The  judgment  and  order  are  afKrmed. 

'Affirmed. 

• 

Mr.  Justice  Hollowat  and  Mr.  Justice  Sanner  concur. 
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[133  Pac.  Sei.] 

Election    Contests — Trial — Delay — Jurisdiction — Statement    of 
Contest — Sufficiency. 

Election  Contests — Trial — ^Delay — Jurisdiction — ^Erroneous  Dismissal. 

1.  Where  an  election  contest  bad  been  instituted  within  twenty  days 
after  the  canvassers  made  their  return  (Rev.  Codes,  sec.  7238),  the 
jurisdiction  thus  obtained  of  it  was  not  ousted  by  neglect  of  the  dis- 
trict judge  to  ''thereupon  order  a  special  session  or  term  of  such  court'' 
on  a  day  to  be  named  by  him  (sec.  7241),  or  by  error  committed  in 
failing  to  convene  court  ''at  the  time  and  place  designated"  (sec.  7244), 
such  latter  sections  being  not  mandatory  but  directory  only. 

Same — Trial — ^Delay — Nonaction  by  Contestant — Effect. 

2.  Mere  nonaction  on  the  part  of  contestant  after  filing  his  statement 
of  contest  could  not  be  construed  as  an  abandonment  of  it,  so  as  to 
warrant  dismissal  for  want  of  prosecution,  where  the  district  judge, 
though  failing  in  the  performance  of  his  duty  in  the  premises,  did  not 
refuse  to  call  a  special  term  of  court,  but^  on  the  contrary,  assured  his 
eounBel  that  he  would  do  so. 
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Same— statement  of  Contest — Conclusions. 

3.  An  allegation  in  the  statement  of  contest  that  eontestee's  name 
was  not  rightfully  on  the  official  ballot  was  not  only  a  bare  conclu- 
sion of  the  pleader,  but  did  not,  under  section  7234,  Beyised  Codes, 
constitute  a  ground  of  contest. 

Same — Statement  of  Contest — Insufficiency — ^Irregularities — ^Prejudice. 

4.  Alleged  malconduct  on  the  part  of  election  judges  in  omitting  to 
certify  to  the  number  and  names  of  the  persons  who  voted,  and  the 
names  of  candidates  and  the  number  of  votes  received  by  each,  con- 
stituted an  irregularity  which,  in  the  absence  of  facts  from  which  it 
might  be  inferred  that  contestee  suifered  prejudice,  was  insufficient 
tb  warrant  rejection  of  the  vote  cast  at  the  particular  polling-place. 

Same — Statement  of  Contest — Fraud — Sufficiency. 

5.  An  allegation  in  a  statement  of  contest  that  the  election  judges 
were  guilty  of  malconduct  in  "that  they  pretended  and  represented 
and  returned"  to  the  board  of  can\'a8sers  that  a  certain  number  of 
votes  had  been  cast  for  contestee  at  a  particular  polling-place,  "whereas 
in  truth  and  in  fact"  no  votes  had  been  cast  for  him  at  such  place,  if 
intended  to  charge  fraud  on  the  part  of  the  election  judges,  held,  to 
state  a  cause  of  action,  though  perhaps  open  to  special  demurrer. 

Same — Statement  of  Contest — Sufficiency. 

6.  The  allegation  that  contestee  received  a  certain  number  of  votes 
at  a  polling-place  cast  by  persons  who  at  the  time  were  not  residents 
of  the  state  "but  lived  upon  and  within  an  Indian  reservation,  in  said 
county,  and  were  not  in  any  respect  qualified  electors,"  held  to  state  a 
ground  of  contest. 

Appeal  from  District  Court,  Valley  County;  J.  Miller  Smith, 
a  Judge  of  the  First  Judicial  District,  presiding. 

Action  by  James  B.  Stephens  against  Patrick  Nacey.  Prom 
a  judgment  of  dismissal  of  an  election  contest,  contestant  ap- 
peals.   Reversed  and  remanded  for  further  proceedings. 

Messrs,  Norris,  Hurd  &  Lewis,  for  Appellant,  submitted  a 
brief ;  Mr.  Edwin  L.  Norris  argued  the  cause  orally. 

In  behalf  of  Respondent,  Messrs,  Purcell  dk  Horsky,  and  Mr. 
John  L,  Slattery,  submitted  a  brief ;  Mr.  B.  R,  Purcell  and  Mr. 
Antone  Horsky  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

At  the  general  election  of  1912,  Jas.  R.  Stephens  was  the 
Republican  nominee  for  the  office  of  sheriff  in  Valley  county. 
The  county  canvassing  board  declared  Patrick  Nacey  elected 
sheriff,  and  on  December  2  Stephens  filed  his  statement  of  con- 
test.   The  clerk  of  the  court  immediately  notified  Hon.  Frank 
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N.  Utter,  one  of  the  judges  of  the  twelfth  judicial  district,  but 
nothing  whatever  was  done  by  Judge  Utter,  and  on  December 
24  Stephens  disqualified  him.  On  January  2  Judge  Utter  made 
an  order  transferring  the  cause  to  that  department  of  the  dis- 
trict court  of  Valley  county  presided  over  by  Hon.  J.  W. 
Tattan.  On  January  3  Judge  Tattan  made  an  order  calling  a 
special  term  of  court  for  January  18,  and  citation  was  issued 
and  served.  On  January  17  the  contestee  appeared  by  demurrer 
and  also  filed  an  affidavit  disqualifying  Judge  Tattan.  Judge 
Tattan  thereupon  made  an  order  calling  in  Judge  Ewing,  of 
Great  Falls,  and  continuing  the  cause  to  January  27.  On  Janu- 
ary 25  contestee  filed  his  affidavit  disqualifying  Judge  Ewing, 
and  on  the  same  day  Judge  Utter  made  an  order  calling  in 
Judge  Clements,  of  Helena.  On  January  26  Judge  Clements, 
by  telegram  sent  from  Helena,  directed  the  clerk  to  enter  an 
order  continuing  the  cause  to  February  6,  and  this  direction 
was  obeyed.  On  February  1  contestant  disqualified  Judge 
Clements,  and  on  the  same  day  Judge  Utter  made  an  order  con- 
tinuing the  cause  to  February  11  and  calling  in  Judge  J.  Mil- 
ler Smith,  of  Helena.  On  February  11  Judge  Smith  opened 
court  and  called  this  proceeding.  Contestee  thereupon  with- 
drew his  demurrer  and  filed  a  motion  to  dismiss,  upon  the  ground 
that  a  special  term  was  not  called  by  Judge  Utter,  and  upon 
the  further  ground  that  Judge  Tattan  at  chambers  continued 
the  cause  from  January  18  to  January  27 — a  date  more  than 
twenty  days  from  January  3,  the  day  upon  which  the  order  call- 
ing the  special  term  was  made.  In  support  of  this  motion  cer- 
tain evidence  was  received  and  certain  evidence  offered  by  con- 
testant was  rejected,  contestee 's  motion  was  sustained  and  the 
proceedings  dismissed.  From  the  judgment  of  dismissal  con- 
testant appealed. 

1.  Section  7241,  Revised  Codes,  provides  that  upon  the  state- 
[1]  ment  of  contest  being  filed,  the  clerk  shall  inform  the  judge, 
who  ^' shall  thereupon  order  a  special  session  or  term  of  such 
court  to  be  held  at  the  courtroom,  on  some  day  to  be  named 
by  it  (him),  not  less  than  ten  nor  more  than  twenty  days  from 
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the  date  of  such  order,  to  hear  and  determine  such  contested 
election." 

Section  7244  provides:  "The  court  must  meet  at  the  time  and 
place  designated,  to  determine  such  contested  election,  and  shall 
have  all  the  powers  necessary  to  the  determination  there- 
of.   ••    •     " 

In  Curry  v.  McCaffery,  ante,  p.  191,  131  Pac.  673,  wc 
held  that  it  was  not  intended  to  limit  the  special  term 
of  court  to  twenty  days  and  that  adjournments -for  more  than 
twenty  days  did  not  oust  the  court  of  its  jurisdiction.  We 
further  recognized  the  rule  for  which  counsel  for  respondent 
now  contend,  that  ''the  principal  object  sought  to  be  attained 
by  the  enactment  of  statutes  for  contesting  elections,  is  to  se- 
cure a  speedy  trial  and  determination  of  all  such  contests.'^' 
We  may  agree  with  counsel,  also,  that  the  word  ** thereupon," 
as  used  in  section  7241  above,  means  ''immediately"  or  "at 
once,"  and  that  the  legislative  command  was  intended  to  be 
obeyed.  The  failure  or  refusal  of  Judge  Utter  to  act  is  unex- 
plained. The  duty  imposed  by  section  7241  is  so  plain  that 
failure  or  refusal  to  comply  with  the  requirements  imposed 
would  seem  to  be  inexcusable.  But  conceding  that  error  was 
committed  in  the  failure  of  Judge  Utter  to  call  a  special  term 
of  court  immediately  upon  receiving  notice  that  the  statement 
of  contest  was  filed,  and  that  error  was  committed  again  in 
the  failure  of  the  court  to  convene  in  special  term  "at  the  time 
and  place  designated"  in  the  order  which  Judge  Tattan  made 
calling  the  special  term,  the  question  arises:  Did  such  errors 
operate  to  oust  the  court  of  jurisdiction!  To  answer  this  in- 
quiry in  the  aflSrmative  would  result  in  clothing  a  district  judge 
with  plenary  power  by  his  own  wrongful  conduct  to  deny  to  a 
litigant  the  right  to  be  heard  in  a  court  constituted  for  the  pur- 
pose of  administering  judicial  remedies — a  power  which  we 
refuse  to  recognize  as  being  lodged  in  any  judicial  officer.  Since 
the  days  of  Magna  Charta  it  has  been  the  proud  boast  of  the 
English  people  that  their  courts  are  open  to  everyone  to  afford 
a  speedy  remedy  for  every  injury  to  person,  property  or  char- 
acter, ard  to  administer  right  and  justice  without  sale,  denial 


47  Mont.]  Stephens  v.  Nacey.  483 

or  delay.  That  charter  of  liberty,  deemed  essential  to  the  very 
existence  of  free  government,  was  a  part  of  the  inheritance  of 
the  original  American  colonies,  has  been  adopted  in  the  later 
states,  and  finds  expression  in  section  6,  Article  III  of  the 
Constitution  of  Montana. 

Section  7238  limits  the  right  of  the  contestant  in  permitting 
him  but  twenty  days  after  the  canvassers  make  their  return 
within  which  to  institute  his  contest;  but  the  district  court  has 
jurisdiction  of  the  subject  matter — election  contests — ^and  when 
a  statement  of  contest  has  been  filed  within  the  limited  time 
allowed,  the  court  has  jurisdiction  of  the  subject  matter  of  that 
particular  contest.  To  deny  to  a  contestant  the  right  to  be 
heard  because  the  trial  judge  failed  or  refused  to  discharge  his 
duty  would  set  a  premium  upon  ofScial  misconduct,  impose  a 
penalty  upon  a  litigant  for  the  judge's  wrongful  acts,  and  in 
its  ultimate  result  would  reach  the  very  acme  of  injustice  and 
oppression.  Without  stopping  to  consider  whether  it  is  within 
the  power  of  the  legislature,  in  view  of  the  guaranty  of  our 
Constitution  above,  to  enact  a  statute  which  could  be  construed 
to  warrant  such  absurd  result,  it  is  sufiScient  to  say  that  our 
legislature  has  not  undertaken  the  task.  The  portion  of  the 
Codes  dealing  with  election  contests  defines  the  duty  of  the 
contestant,  the  clerk,  judge  and  court,  but  it  does  not  impose 
any  penalty  upon  the  litigant  for  the  derelictions  of  others. 

In  Hagerty  v.  Cotdan,  15  Cal.  App.  643,  115  Pac.  762,  it  was 
held  that  the  provisions  of  section  1118,  California  Code  of  Civil 
Procedure,  which  are  the  same  as  those  in  our  section  7241 
above,  are  directory  only.  In  Bv^ick  v.  Superior  Court,  16 
Cal.  App.  499,  118  Pac.  481,  the  same  rule  was  applied  to  the 
provisions  of  section  1121,  California  Code  of  Civil  Procedure, 
which  are  the  same  as  those  found  in  our  section  7244  above; 
and  in  Moore  v.  Superior  Court,  20  Cal.  App.  299,  128  Pac.  946, 
the  doctrine  of  the  BuMck  Case  was  reaffirmed.  With  that  con- 
clusion we  agree.  In  view  of  section  6315,  Revised  Codes,  giv- 
ing to  each  party  to  a  proceeding  the  right  to  disqualify  judges 
by  filing  disqualifying  affidavits*  to  hold  the  provisions  of  sec- 
tions 7241  and  7244  mandatory  would  be  to  defeat  the  very 
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purpose  of  the  statute;  for  in  practically  every  instance  the 
contestee,  by  disqualifying  the  presiding  judge  on  the  eve  of 
the  day  set  for  the  hearing,  could  prevent  a  trial  **at  the  time 
and  place  designated"  in  the  order  calling  the  special  term 
and  thereby  oust  the  court  of  jurisdiction,  if  the  terms  of  sec- 
tion 7244  are  to  be  carried  out  strictly  according  to  the  lan- 
guage employed  and  not  otherwise. 

Our  conclusion  upon  this  branch  of  the  case  is  that  the  dis- 
trict court  of  Valley  county  had  jurisdiction  of  the  subject  mat- 
ter and  of  the  parties;  that  such  jurisdiction  was  not  ousted 
by  any  errors  committed  by  the  court  or  judges,  and  that  in 
dismissing  the  proceeding  the  court  erred. 

Neither  can  the  jurisdiction  of  the  court  be  made  to  depend 
[2]  upon  the  action  or  nonaction  of  the  contestant  after  he 
has  filed  his  statement  of  contest  and  while  the  proceeding  is 
pending.  His  proceeding  might  be  dismissed  for  want  of  prose- 
cution ;  but  if  the  evidence  offered  by  contestant  upon  the  hear- 
ing to  dismiss  be  true — and  for  the  purposes  of  this  appeal  it 
is  taken  to  be  true — ^he  cannot  be  charged  with  having  aban- 
doned his  contest  or  with  responsibility  for  Judge  Titter's  fail- 
ure to  act.  Contestant  might  have  applied  to  this  court  for  a 
writ  of  mandate;  but  to  secure  such  writ  it  is  the  general  rule 
that  the  applicant  must  allege  that  he  has  made  demand  for  the 
performance  of  the  duty  and  that  such  demand  was  refused. 
By  his  offered  evidence  contestant  sought  to  prove  that  Judge 
Utter  did  not  refuse  to  call  a  special  term  of  court,  but  repeat- 
edly assured  counsel  for  contestant  that  he  would  call  such 
special  term.  Of  course,  a  time  would  come  when  counsel 
would  not  be  justified  in  relying  upon  such  assurances  further, 
and  would  be  called  upon  to  take  appropriate  steps  to  compel 
the  performance  of  the  duty  by  the  judge,  but  we  think  there 
was  not  such  delay  on  contestant's  part  in  this  instance  as 
would  justify  the  application  of  such  an  extreme  remedy  as  dis- 
missal for  want  of  prosecution.  We  do  not  think  the  proceed- 
ing was  dismissed  for  that  reason,  but,  if  it  was,  there  was 
exhibited  a  very  clear  case  of  abuse  of  discretion. 
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2.  But  it  is  insisted  that  even  though  the  reason  for  the  rul- 
ing may  have  been  erroneous,  the  right  result  was  reached, 
since,  it  is  contended,  the  statement  of  contest  does  not  state 
a  cause  of  action.  The  statement  sets  forth  at  length  the  facts 
concerning  the  division  of  Valley  county  into  election  precincts 
and  the  subdivision  of  certain  of  the  precincts  into  '^  polling- 
places."  It  gives  the  vote  received  by  contestant  and  cod- 
testee  at  each  polling-place,  except  polling-place  No.  1,  Saco 
precinct  and  Poplar  precinct. 

The  first  alleged  ground  of  contest  is  that  the  contestee's 
[3]  name  was  not  rightfully  on  the  of&cial  ballot.  This  is  not 
a  ground  of  contest  (Rev.  Codes,  sec.  7234),  and  even  if  it  were, 
the  statement  does  not  contain  any  facts,  but  the  bald  conclu- 
sion. 

The  second  ground  of  contest  is  not  couched  in  very  terse 
or  explicit  language,  and  we  are  unable  to  agree  with  counsel 
for  contestee  as  to  its  meaning.  It  charges  ''malconduct  and 
[4]  misconduct'*  on  the  part  of  the  election  judges  at  polling- 
place  No.  1,  Saco  precinct,  in  failing  to  certify  the  returns  as 
required  by  section  519,  Revised  Codes.  No  facts  are  stated 
from  which  it  can  possibly  be  inferred  that  the  failure  of  the 
judges  of  election  to  certify  to  the  number  and  names  of  the 
persons  voting,  and  the  names  of  candidates  and  the  number 
of  votes  received  by  each,  worked  any  prejudice  to  contestant, 
and  such  irregularity  is  not  sufficient  to  warrant  rejection  of 
the  vote  of  that  polling-place.  The  statute  itself  so  declares. 
(Sees.  520,  591,  606,  and  7235,  Rev.  Codes.)  But  the  foregoing 
[6]  is  not  all  of  the  statement  of  the  second  ground  of  contest. 
It  is  further  alleged  that  ''said  board  of  judges  of  election  and 
said  judges  of  election  of  said  polling-place  were  guilty  of 
malconduct  and  misconduct  in  the  discharge  of  their  duties 
in  that  they  pretended  and  represented  and  returned  to  the 
board  of  canvassers  of  said  Valley  county,  Montana,  the  fact 
that  ninety-seven  (97)  votes  had  been  cast  and  voted  at  said 
election  for  said  defendant,  Patrick  Nacey,  whereas  in  truth 
and  in  fact  no  votes  were  cast  in  said  polling-places  of  said 
precinct  for  said  defendant,  Patrick  Nacey."    If  by  this  alle- 
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gation  it  is  intended  to  charge  fraud  on  the  part  of  the  election 
judges  and  to  assert  that  contestee  did  not  receive  any  votes 
at  all  in  polling-place  No.  1  of  Saco  precinct,  but  that  he  re- 
ceived credit  for  97  votes  which  were  not  cast,  and  that 
these  97  votes  are  necessary  to  justify  the  canvassers  in 
their  return,  th«n  this  statement  states  a  cause  of  action. 
If,  however,  it  was  intended  to  charge  that  Nacey  received 
97  votes  in  polling-place  No.  1,  Saco  precinct,  but  that  such 
votes  should  not  be  counted  for  him  because  of  the  failure 
of  the  election  judges  to  certify  the  returns,  then  this  count 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  count  of  the  statement  may  be  open  to  a  special  demurrer, 
but  we  are  not  prepared  to  say  that  the  pleader  did  not  mean 
what  the  language  employed  fairly  expresses. 

3.  The  third  ground  of  contest  relates  to  votes  cast  at  Poplar 
precinct  upon  the  Fort  Peck  Indian  Reservation.  Contestant 
[6]  alleges  that  the  45  votes  received  by  the  contestee  at 
Poplar  ''were  voted  and  cast  by  persons  who  at  the  time  of 
voting  and  casting  said  votes  were  not  residents  of  the  state 
of  Montana,  but  each  and  all  of  said  persons,  so  casting  and 
voting  said  votes,  lived  upon  and  within  the  Fort  Peck  Indian 
Reservation,  in  said  county,  and  were  not  in  any  respect  quali- 
fied electors."  If  it  be  true  that  votes  were  cast  for  contestee 
by  persons  who  were  not  residents  of  Montana  and  ''not  in  any 
respect  qualified  electors,"  then,  of  course,  such  votes  should 
be  deducted  from  the  total  vote  credited  to  contestee.  The 
canvassers'  returns  show  that  Stephens  received  1,084  votes  and 
Nacey  1,110  votes.  Contestant  alleges  that  he  received  1,034 
legal  votes  and  that  contestee  received  968  legal  votes,  aside 
from  the  votes  received  by  contestee  from  polling-place  No.  1, 
Saco  precinct,  and  from  Poplar  precinct;  so  that,  to  affect  the 
result,  it  is  incumbent  upon  contestant,  under  section  7237, 
Revised  Codes,  to  show  that  from  these  two  voting  places  his 
opponent  Nacey  received  credit  for  more  than  76  votes  to 
which  he  was  not  entitled.  Under  the  liberal  rules  of  plead- 
ing in  force  in  this  state,  we  think  the  contestant  has  stated 
facts  sufficient,  if  true,  to  show  that  Nacey  was  credited  with 
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97  votes  received  at  polling-place  No.  1,  Saco  precinct,  and  45 
votes  at  Poplar  precinct,  to  which  he  was  not  entitled,  and 
therefore  that  a  different  result  will  follow,  if  he  is  able  to 
prove  these  allegations. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  fur- 
ther proceedings. 

Reversed  and  remanded. 

Mb.  Chisp  Justice  Brantlt  and  Mr.  Justice  Sannbb  concur. 


FRATT  bt  al..  Respondents,  v.  DANIELS-JONES  CO.  bt 

AL.^  Appellants. 

(No.  3,264.) 
(Submitted  May  23,  1913.    Decided  June  14,  1913.) 

[133  Pa«.  700.] 

Contracts  of  Sale — Cancellation — Rescission — Time  of  Essence 
of  Contract — Breach  by  Vendee — Part  Payment — Forfeiture 
— Notice — Laches. 

(Contracts  of  Sale — ^Breach  hj  Yendee — Cancellation — ^Rescission. 

1.  An  action  seeking  the  enforcement  of  the  provision  of  a  contract 
of  sale  of  real  and  personal  property  that  failure  on  the  part  of  the 
buyer  to  meet  any  deferred  payment  of  the  purchase  price  on  the  date 
mentioned  therein  should  work  an  immediate  forfeiture  of  the  contract 
was  not  one  to  rescind,  and  therefore  the  rules  prescribed  by  section 
5065,  Bevised  Codes,  touching  rescission,  were  inapplicable. 

Same — Advance  Payments — Forfeiture — Equity. 

2.  In  the  absence  of  such  a  showing  by  a  defaulting  purchaser  aa 
will  appeal  to  the  conscience  of  a  court  of  equity,  he  is  not  entitled 
to  a  return  of  any  payment  he  may  have  made  on  the  purchase  price. 

Same — Time  of  Essence  of — Validity. 

3.  Neither  the  provision  making  time  of  the  essence  of  a  contract 
of  sale,  nor  the  contract  containing  such  a  provision,  is  invalid  as 
against  positive  law  or  public  policy. 

Same — ^Ck>urt8  will  Enforce  Contracts  as  Made. 

4.  Courts  will  not  undertake  to  make  contracts  for  parties,  different 
from  those  which  the  parties  themselves  intended,  but  will  enforce  a 
provision  making  time  of  the  essence  of  a  contract,  unless  the  party 
for  whose  benefit  it  was  inserted  has  waived  it  or  is  estopped  to  insist 
upon  its  enforcement,  or  performance  has  been  prevented  by  inter- 
yening  circumstances  sufficient  to  relieve  the  party  from  the  perform- 
ance of  any  other  provision  of  the  contract. 
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Same — ^Deferred  Payments — Notice  of  I>ue  Date — Laches. 

5.  Under  a  contract  of  sale  hy  the  terms  of  which  failure  to  paj  an 
installment  of  the  purchase  price  ends  the  contract,  time  being  ex- 
pressly declared  of  the  essence  of  it,  notice  that  an  installment  has 
fallen  due  is  not  required,  and  therefore  a  claim  that  plaintiff  was 
guilty  of  laches  because  of  delay  in  giving  it  had  no  merit. 

Same. 

6.  Where  a  contract  of  sale  provides  that  the  vendor  shall  have  the 
right  to  declare  it  at  an  end,  upon  failure  by  the  vendee  to  make 
payment  on  a  date  fixed,  time  being  expressly  made  of  the  essence 
of  the  contract,  breach  by  the  vendee  does  not  ipso  facto  terminate 
the  agreement,  but  an  election  is  necessary  on  the  part  of  the  vendor 
requiring  some  sort  of  notice  on  his  part  to  make  the  provision 
effective. 

Same — Return  of  Part  Payment— Insufficient  Showing. 

7.  Under  the  rule  declared  in  paragraph  2  above,  held,  that  the  show- 
ing made  by  defendant  corporation  to  the  effect  that  its  officers  were 
so  engrossed  with  other  business  that  they  forgot  that  a  payment  was 
due  on  a  contract  of  sale,  was  insufficient  to  entitle  it  to  relief  (Rev. 
Codes,  sec.  6039)  from  the  forfeiture  of  an  advance  payment. 

Appeal  from  District  Court,  Yellowstone  County;  Oeorge  W. 
Pierson,  Judge. 

Action  by  David  Pratt  and  wife  against  the  Daniel-Jones 
Company  and  another.  From  a  judgment  on  the  pleadings, 
defendant  company  appeals.    Affirmed. 

Mr.  Wm.  V.  Beers,  and  Mr.  Jesse  Van  Valkenburg,  sub- 
mitted a  brief  in  behalf  of  Appellant;  Mr.  Beers  argued  the 
cause  orally. 

The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  There  is  no  allegation  to  the  effect  that  re- 
spondents repaid  or  offered  to  repay  to  appellant  the  money 
paid  by  the  latter  to  the  former  at  the  time  the  contract  was 
executed,  and,  in  other  respects,  that  they  placed  appellant 
in  statu  quo.  The  repayment  or  offer  to  repay  must  appear 
affirmatively  in  the  complaint.  Respondents  were  not  injured 
or  damaged  by  reason  of  the  nonpayment  of  the  money  upon 
the  exact  day  provided  for  in  the  contract,  and  no  injury  or 
damage  is  alleged  by  them.  In  view  of  the  fact  that  the  object 
of  this  action  is  to  rescind  the  contract,  it  comes  within  subdi- 
vision 2  of  section  5065,  Revised  Codes.  ''He  must  restore  to 
the  other  party  everything  of  value  which  he  has  received  from 
hJTTi  under  the  contract,  or  must  offer  to  restore  the  same, 
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upon  condition  that  such  party  shall  do  likewise,  nnlcEB  the  lat- 
ter is  unable  or  positively  refuses  to  do  so."  {Cotter  v.  Butte 
&  Ruby  Valley  Smelting  Co,,  31  Mont.  129,  77  Pac.  509.) 
^'Rescijssion  is  the  annulling^  or  abrogation  of  a  contract,  and 
may  take  place  either  by  mutual  consent  or  at  the  instance  of 
one  of  th6  parties  in  consequence  of  some  default  or  direction 
of  the  other."  (2  Warvelle  on  Vendors,  sec.  825.)  When  a 
vendee  has  so  failed  to  perform  the  contract  that  (be  vendor 
may  elect  to  treat  the  contract  as  rescinded,  it  is  incumbent  on 
the  vendor  to  restore  to  the  vendee  whatever  he  has  paid  on 
the  contract.  (Bohall  v.  Diller,  41  Cal.  533;  Lytle  v.  Scottish- 
American  Mortgage  Co,,  122  Ga.  458,  50  S.  E.  402;  Drew  v. 
Pedlar,  87  Cal.  443,  22  Am.  St.  Rep.  257,  25  Pac.  749 ;  German 
Savings  Inv.  v.  De  La  Vergne  R.  M.  Co.,  70  Fed.  146,  17  C.  C. 
A.  34 ;  Phelps  v.  Brown,  95  Cal.  572,  30  Pac.  774 ;  Robinson  v. 
Cheney,  17  Neb.  673,  24  N.  W.  378 ;  Roberts  v.  Cheney,  17  Neb. 
681,  24  N.  W.  382;  Frink  v.  Thom^is,  20  Or.  265,  12  L.  R.  A. 
239,  25  Pac.  717 ;  Vance  v.  Newman,  72  Ark.  359,  80  S.  W.  574 ; 
Miller  v.  Steen,  30  Cal.  402,  89  Am.  Dec.  124.) 

Respondents  seek  to  enforce  an  alleged  forfeiture  which  is 
against  the  law  and  against  public  policy.  ''It  is  a  universal 
rule  in  equity  never  to  enforce  either  a  penalty  or  forfeiture. 
On  the  contrary,  equity  frequently  interposes  to  prevent  the 
enforcement  of  a  forfeiture  at  law."  (Kellar  v.  Lewis,  53  Cal. 
118;  McCorndck  v.  Rossi,  70  Cal.  474,  15  Pac.  35,  15  Morr. 
Min.  Rep.  433.)  ''A  court  will  not  enforce  against  a  vendee  a 
technical  forfeiture  of  an  executed  contract  for  the  sale  of 
land,  if  the  defendant  offers  to  do  equity  in  consideration  of 
being  restored  to  his  contractual  rights."  {Yeiser  v.  Ports- 
mouth Savings  Bank,  75  Neb.  690,  106  N.  W.  784 ;  Cue  v.  John- 
son, 73  Kan.  558,  85  Pac.  598.)  We  submit  that  the  proper 
decree  to  be  rendered  in  an  action  of  this  character  is  that  the 
vendee  should  be  required  to  pay  the  amount  of  money  due  un- 
der the  contract  within  a  reasonable  time  to  be  prescribed  by 
the  court  or  be  foreclosed  of  his  equity.  {Button  v.  Schroyer,  5 
Wis.  598 ;  Southern  Pacific  R.  Co.  v.  Allen,  112  Cal.  455,  44  Pac. 
796;  Odd  Fellows'  Sav.  Bank  v.  Brander,  124  Cal.  255,  56  Pac. 
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1109.)  In  considering  a  contract  for  sale  of  land  wherein  a 
forfeiture  was  being  considered,  the  court  said:  **The  court  will 
usually  give  him  a  day,  if  he  desires  it,  to  raise  the  money, 
longer  or  shorter,  depending  on  the  particular  circumstances 
of  the  case,  and  to  perform  his  part  of  the  agreement."  (Hans- 
hrough  v.  Peck,  5  Wall.  (U.  S.)  506,  18  L.  Ed.  520;  Stratton  v. 
California  Land  dk  Timber  Co.,  86  Cal.  353,  24  Pac.  1065 ;  see, 
also,  FlanagoAi's  Estate  v.  Oreat  Cent.  Land  Co.,  45  Or.  335, 
77  Pac.  485;  Security  Savings  &  Trust  Co.  v.  McKenzie^  33 
Or. '209,  52  Pac.  1046;  Baker  v.  Beach,  15  Wis.  99.) 

The  contract  in  question,  in  so  far  as  it  applies  to  liquidated 
damages,  is  void  under  section  5054,  Revised  Codes.  In  consid- 
ering a  contract  for  the  sale  of  land  wherein  it  was  provided 
that  in  case  of  default  all  moneys  paid  should  be  retained  by 
the  vendor  as  liquidated  damages,  the  court  held  that,  "the 
provision  in  the  contract  for  liquidated  damages  was  void." 
{East on  v.  Cressey,  100  Cal.  75,  34  Pac.  622;  Drew  v.  Pedlar, 
supra;  Lytle  v.  Scottish-American  Mortgage  Co.,  supra;  14' 
Cyc.  101.) 

Appellant  is  entitled  to  relief  under  section  6039,  Revised 
Codes,  as  against  a  forfeiture.  {Barnes  v.  Clement,  12  S.  D. 
270,  81  N.  W.  301 ;  Bennett  v.  GlaspeU,  15  N.  D.  239,  107  N.  W. 
45;  Spaulding  v.  HaUenbeck,  39  Barb.  79.) 

By  the  terms  of  the  contract  time  was  made  of  the  essence  of 
the  contract.  Time  was  not  so  far  of  the  essence  of  the  contract 
as  to  prevent  its  enforcement  in  equity  within  a  reasonable 
time  after  the  lapse  of  the  time  specified.  The  fact  that  parties 
have  made  time  of  the  essence  of  their  contract  does  not  necessar- 
ily preclude  the  courts  from  granting  relief  against  such  a  provi- 
sion, where  it  is  in  the  nature  of  a  penalty,  or  the  circumstances 
render  it  inequitable  to  enforce  the  forfeiture.  {Richmond  v. 
Robinson,  12  Mich.  201 ;  Cheney  v.  Libby,  134  U.  S.  84,  33  L. 
Ed.  818,  10  Sup.  Ct.  Rep.  98;  Robinson  v.  Cheney,  Roberts 
V.  Cheney,  supra;  Dana  v.  St.  Paul  Inv.  Co.,  42  Minn.  194,  44 
N.  W.  55 ;  Ciw  V.  Joh  nson,  supra;  King  v.  Seebeck,  20  Idaho,  No. 
223,  118  Pac.  292.) 
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It  was  incumbent  upon  the  respondents  to  give  appellant 
notice  that  the  installment  due  March  26,  1910,  would  be  due 
on  that  date  and  that  respondents  intended  to  insist  upon  a 
strict  performance  of  the  contract.  (2  Warvelle  on  Vendors, 
956.)  "The  necessity  of  notice  upon  the  rescission  of  a  con- 
tract exists  only  when  the  party  rescinding  has  received  some 
benefit  or  advantage  from  the  contract  which  he  must  surren- 
der before  he  can  claim  to  rescind."  (Willard's  Equity  Juris- 
prudence, Potter's  ed.,  303.)  "When  a  contract  for  the  sale  of 
land  is  suiBcient  to  give  the  vendee  the  right  of  possession,  his 
mere  failure  to  make  the  stipulated  payments  will  not  entitle 
the  vendor  to  immediate  possession,  without  notice  of  forfeit- 
ure or  a  demand.''  {Coming  v.  Loomis,  111  Mich.  23,  69  N. 
W.  85;  Michdgan  etc.  Iron  Co,  v.  Thoney,  89  Mich.  226,  50  N. 
W.  845;  Whittier  v.  Siege,  61  Cal.  238;  Willis  v.  Wozencraft, 
22  Cal.  613.) 

Respondents  were  guilty  of  laches  in  declaring  the  alleged 
forfeiture.  It  was  incumbent  upon  the  respondent  to  at  once 
claim  the  forfeiture  upon  the  nonpayment  of  the  installment 
due  March  26,  1910.  {Pier  v.  Lee,  14  S.  D.  600,  86  N.  W.  642; 
Gaughen  v.  Kerr,  99  Iowa,  214,  68  N.  W.  694;  Merriam  v. 
Goodlet,  36  Neb.  384,  54  N.  W.  686;  Buchholz  v.  Leadbetter, 
11  N.  D.  473,  92  N.  W.  830.) 

Mr,  Wm.  M,  Johnston,  and  Mr.  H,  J,  Coleman,  for  Respond- 
ents, submitted  a  brief ;  Mr.  Johnston  argued  the  cause  orally. 

Our  contention,  then,  is  that  this  is  an  action  to  clear  plain- 
tiffs' title  of  a  cloud  in  the  shape  of  an  uncompleted  and  for- 
feited contract  to  convey  the  same.  It  is  not  an  action  of 
rescission,  nor  is  rescission  sought.  Plaintiffs  are  proceeding 
under  the  terms  of  the  contract  itself.  Therefore,  it  was  not  in- 
cumbent upon  plaintiffs  to  return,  or  offer  to  return,  that  part  of 
the  consideration  paid,  before  bringing  this  action.  All  the  cases 
cited  by  appellant  under  this  first  specification  are  those  where 
there  is  a  rescission  sought  or  considered.  Assuming  for  the  mo- 
ment that  this  is  an  action  of  rescission,  there  are  many  authorities 
whose  holdings  are  contrary  to  the  cases  cited  by  appellant.    These 
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cases  hold:  ''It  is  not  necessary  that  the  vendors  should  return 
that  part  of  the  purchase  price  which  had  been  paid  in  order  to 
exercise  their  option  to  rescind.'*  {Orant  v.  Munch,  54  Minn. 
Ill,  55  N.  W.  902 ;  McManus  v.  Blackmarr,  47  Minn.  331,  50  N. 
W.  230;  Ketchum  v.  Evertson,  13  Johns.  (N.  Y.)  359,  7  Am.  Dec. 
384 ;  Reddish  v.  Smith,  10  Wash.  178,  45  Am.  St.  Rep.  781,  38 
Pac.  1003 ;  Glock  v.  Howard  etc.  Co.,  123  Cal.  1,  69  Am.  St.  Rep. 
17,  43  L.  R.  A.  199,  55  Pac.  713 ;  29  Am.  &  Eng.  Bncy.  of  Law, 
683.)  "A  vendor  who  has  not  parted  with  the  title  may  recover 
possession  from  a  defaulting  purchaser  without  first  tendering 
the  money  or  notes  already  paid  or  given  by  the  purchaser."  (39 
Cyc.  1894.)  ''An  answer  in  ejectment  alleging  that  defendant 
had  contracted  with  plaintiff  for  the  purchase  of  the  premises 
and  that  he  had  made  a  partial  payment  and  been  let  into  pos- 
session and  that  plaintiff  still  retains  the  amount  paid,  but  not 
alleging  payment  in  full,  or  that  the  remaining  purchase  money 
was  not  yet  due,  does  not  show  a  defense.  •  •  •  To  allow  a 
defendant  in  an  ordinary  action  of  ejectment  to  set  up  matters 
which  did  not  constitute  a  defense  but  are  intended  merely  as 
a  foundation  for  a  money  judgment  against  plaintiff,  would  be 
to  sanction  something  unknown  to  the  principles  of  pleading 
and  practice."  XHoffman  v.  Remnant,  72  Cal.  1,  12  Pac.  804; 
Whittier  v.  Stege,  61  Cal.  241 ;  Woodard  v.  Hennegan,  128  Cal. 
293,  60  Pac.  768 ;  Crain  v.  National  Life  Ins.  Co.,  56  Tex.  Civ. 
App.  406,  120  S.  W.  1098.) 

Time  was  of  the  essence  of  the  contract.  Under  the  decisions 
cited  below,  in  a  contract  where  time  is  specifically  stipulated 
to  be  of  the  essence  of  the  contract,  where  the  vendee  fails  to 
make  payment,  or  keep  any  covenant  at  the  time  set  for  so  do- 
ing, the  rights  of  vendee  therein  end,  and  the  vendor  cannot 
be  forced  to  perform.  Therefore,  the  action  for  cancellation  is 
simply  a  right  belonging  to  the  vendor  to  have  a  null  and  void 
contract  disposed  of  so  that  it  will  no  longer  cloud  the  title  to 
his  property.  {Peterson  v.  DaiHs,  63  Kan.  672,  66  Pac.  625; 
Chapman  etc.  Co.  v.  Wilson,  91  Ark.  30,  120  S.  W.  391 ;  Spedden 
V.  Sykes,   51  Wash.  267,   96   Pac.  752;   Arkansas   etc.   Ry,   v. 
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Farmers'  etc.  Bank,  21  Okl.  322,  129  Am.  •St.  Rep.  782,  96  Pac. 
764;  Utley  v.  Wilcox  Lbr.  Co.,  59  Mich.  263,  26  N.  W.  488; 
McOrath  v.  Oegner,  77  Md.  331,  26  Atl.  502;  Falls  v.  Carpenter, 
1  D€v.  &  B.  Eq.  (N.  C.)  237,  28  Am.  Dec.  592;  Grey  v.  Tubbs, 
43  Cal.  359;  Martin  v.  Morgan,  87  Cal.  203,  22  Am.  St.  Rep. 
240,  25  Pac.  350;  Olock  v.  Howard  etc.  Co.,  123  Cal.  1,  69  Am. 
St.  Rep.  17,  43  L.  R.  A.  199,  55  Pac.  713 ;  Williams  v.  Long,  139 
Cal.  186,  72  Pac.  911.) 

In  regard  to  appellant's  position  with  reference  to  stipulated 
damages,  we  wish,  first,  to  call  the  attention  of  the  court  to 
the  fact  that  this  is  not  an  action  brought  to  enforce  the  for- 
feiture of  the  money  paid  on  the  contract.  The  court  is  not 
called  upon  to  make  any  decision  in  regard  to  this  money. 

Further,  we  wish  to  call  the  court's  attention  to  the  cases  of 
Olock  V.  Howard  etc.  Co.,  supra,  and  Hanshrough  v.  Peck,  5 
Wall.  (U.  S.)  497,  18  L.  Ed.  520.  Both  these  cases  hold  that 
the  provision  of  a  contract  providing  that  payments  made  shall 
be  treated  as  liquidated  damages  in  case  of  default  by  the 
purchaser,  have  no  effect  whatever,  as  the  position  of  the  parties, 
upon  the  default  by  the  purchaser,  would  be  the  same  whether 
that  clause  were  inserted  or  left  out. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  March  26,  1909,  David  Pratt  and  wife  entered  into  a  con- 
tract in  writing  with  the  Daniels-Jones  Company,  a  corporation, 
by  which  they  sold  and  agreed  to  convey  to  the  company  Sec. 
7,  Tp.  4  N.  R.  25  E.,  for  $6,370,  payable  $637  in  cash  and  the 
balance  in  ten  equal  annual  installments,  with  interest  at  the 
rate  of  six  per  cent  per  annum,  payable  annually.  The  vendee 
was  to  have  possession  on  May  15,  1909,  and  was  to  pay  all 
taxes  upon  the  land  after  the  year  1909.  The  contract  contains 
this  provision:  ''It  is  hereby  expressly  understood  and  agreed 
that  time  is  of  the  essence  of  this  contract  and  if  the  party  of 
the  second  part  fails  to  pay  any  deferred  installment,  with  in- 
terest thereon,  or  any  portion  thereof,  when  the  same  becomes 
due  and  payable,  such  failure  shall  work  an  immediate  forfeiture 
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of  this  contract,  wittiout  any  notice  whatever,  and  the  money 
paid  on  this  contract  shall  be  retained  by  the  parties  of  the  first 
part  as  liquidated  damages."  In  1911  this  suit  was  instituted. 
The  complaint  states  two  causes  of  action.  The  first  contains 
the  usual  allegations  in  an  ordinary  suit  to  quiet  title;  and 
the  second  sets  forth  the  facts  concerning  the  execution  of  the 
contract,  copies  the  agreement  at  length,  alleges  that  the  defend- 
ant Daniels-Jones  Company  entered  into  some  kind  of  an  agree- 
ment to  sell  the  property  to  the  defendant  Luke,  that  the 
defendant  Daniels-Jones  Company  failed  to  pay  the  installment 
of  the  purchase  price  and  interest  due  March  26,  1910,  and 
failed  to  pay  the  taxes  for  that  year;  that  plaintiffs  notified 
the  company  soon  after  March  26,  1910,  and  took  possession  of 
the  property.  There  are  certain  allegations  of  the  complaint 
and  certain  portions  of  the  prayer  which  relate  to  the  defendant 
Luke  alone,  and  further  reference  to  which  is  omitted.  The 
prayer  is  that  the  defendants  be  required  to  set  forth  the  nature 
of  their  claim  for  adjudication;  that  plaintiffs'  title  be  quieted; 
that  the  contract  of  March  26,  1909,  be  canceled,  and  that  the 
defendants  be  enjoined  from  asserting  any  interest  or  claim  to 
the  property  by  reason  of  such  contract.  The  answer  of  de- 
fendant Daniels-Jones  Company  contains  some  general  admis- 
sions and  denials,  and  then*  sets  forth  affirmatively,  and  at 
length,  the  facts  concerning  the  execution  of  the  contract  of 
March  26,  1909 ;  alleges  that  the  company  took  possession  of  the 
land  in  controversy  on  May  15,  1909,  and  thereafter  continued 
in  such  possession ;  that  it  paid  plaintiff  $637  upon  the  execution 
of  the  contract;  that  it  did  not  pay  the  installment  due  March 
26,  1910,  because  the  company's  officers  were  engrossed  with 
other  business,  and  overlooked  the  fact  that  a  payment  was 
then  due ;  that  while  it  did  not  pay  the  taxes  for  the  year  1910, 
it  intended  to  pay  them  before  they  became  delinquent  if  the 
plaintiffs  had  not  paid  them ;  that  on  July  22,  1910,  it  received 
from  the  plaintiffs  notice,  signed  by  the  plaintiff  David  Fratt, 
which  after  referring  to  the  contract  of  March  26,  1909,  con- 
tinued: **You  have  forfeited  your  part  of  the  contract  by  failing 
to  pay  the  deferred  payment  that  came  due  March  26th,  1910"; 
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that  immediately  thereafter  it  tendered  to  the  plaintiffs  the 
amonnt  due  with  interest  but  the  tender  was  refused ;  that  again 
in  March,  1911,  it  made  another  tender  of  the  amount  then  due 
and  this  was  also  refused ;  that  plaintiffs  have  never  repaid  the 
^$637  paid  on  the  purchase  price  at  the  time  the  contract  was 
executed,  or  any  part  thereof;  that  the  land  has  increased  in 
value,  and  that  the  company  is  now  ready,  able  and  willing  to 
pay  the  amount  which  may  be  found  due  by  the  court.  The 
reply  does  not  raise  any  material  issues.  Plaintiffs  moved  the 
court  for  judgment  on  these  pleadings,  and  this  motion  was 
granted  and  a  decree  rendered  and  entered  according  to  the 
prayer  of  the  complaint.  It  is  from  that  judgment  that  the 
defendant  Daniels-Jones  Company  appealed. 

1.  Counsel  for  appellant  contend  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  for  the  re- 
[1]  scission  of  a  contract,  and  cite  section  5065,  Revised  Codes, 
and  authorities  applying  the  rules  there  announced,  but  they 
misapprehend  the  character  of  this  suit.  Plaintiffs  are  not  seek 
ing  to  rescind  the  contract;  they  are  relying  upon  it  and  upon 
the  provision  for  its  own  termination  automatically  upon  the 
failure  of  appellant  to  meet  the  requirements  imposed,  and  are 
now  asking  the  court  to  decree  that  the  contingency  has  arisen 
which  by  the  terms  of  the  contract  render  it  of  no  further 
force  or  effect.  They  ask,  further,  that  the  contract,  as  a  menace 
to  their  title,  be  canceled.  The  purpose  of  such  an  action  is  so 
far  distinct  from  that  of  one  to  rescind  a  contract  that  the 
rules  governing  rescission  do  not  have  any  application  here.  The 
question  is  not  a  new  one  in  this  state.  It  has  been  considered 
a  number  of  times.  {Clark  v.  American  D,  dk  M.  Co,,  28  Mont. 
468,  72  Pac.  978;  Merk  v.  Bowery  Min,  Co,,  31  Mont.  298,  78 
Pac.  519 ;  Arnold  v.  Fraser,  43  Mont.  540,  117  Pac.  1064 ;  Cook- 
Reynolds  Co,  V.  Chipman,  ante,  p.  289,  133  Pac.  694.) 

2.  Counsel  for  appellant  contend  also:  ''That  this  action  seeks 
to  enforce  a  forfeiture  which  is  against  the  law  and  against 
public  policy:  1.  As  to  liquidated  damages.  2.  As  to  time  of 
essence  of  contract.  3.  As  to  necessity  of  giving  notice."  Bui 
again  they  are  mistaken  as  to  the  character  or  purpose  of  this 
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action.  Plaintiffs  are  not  asking  the  court  to  declare  the  pay- 
ment of  $637  forfeited  to  them,  and  the  judgment  entered  does 
not  make  any  disposition  of  that  sum  or  mention  it  at  all.  The 
language  of  the  contract  quoted  above,  in  which  the  word  "for- 
feiture" appears,  does  not  mean  anything  more  than  that  upoa 
the  failure  of  this  appellant  to  keep  and  perform  the  terms  of 
the  contract  by  it  to  be  kept  and  performed,  and  within  the 
time  limited,  the  contract  thereupon  terminates. 

(a)  It  is  said  that  in  so  far  as  the  contract  provides  for  liqui- 
dated damages  it  is  void  and  of  no  effect  under  section  5054, 
Revised  Codes.  This  may  be  conceded,  but  still  it  does  not  avail 
the  appellant,  for,  as  said  before,  there  is  not  any  contention 
by  plaintiffs  that  the  amount  paid  to  them  shall  be  forfeited, 
and  neither  is  there  any  adjudication  upon  the  subject.  But  in 
[2]  any  event,  in  the  absence  of  a  showing  on  the  part  of  the 
defaulting  purchaser  such  as  would  appeal  to  the  conscience  of  a 
court  of  equity,  he  is  not  entitled  to  a  return  of  the  part  pay- 
ment of  the  purchase  price  even  though  he  asked  for  it,  and  that 
was  not  done  in  this  instance.  (Perkins  v.  Allnut,  47  Mont.  13, 
130  Pac.  1 ;  CUfton  v.  WUlson,  amie,  p.  305,  132  Pac.  424 ;  Cook- 
Reynolds  Co.  v.  Chipman,  above.) 

(b)  That  neither  the  provision  **time  is  of  the  essence  of 
[S]  this  contract"  in  a  contract,  nor  the  contract  containing 
such  a  provision,  is  invalid  as  against  positive  law  or  public 
policy  is  too  well  settled  to  merit  serious  consideration.  At 
common  law  such  a  provision  was  read  into  every  contract,  but 
in  equity  the  rule  was  that  it  must  appear  affirmatively  that  the 
parties  regarded  time  as  of  the  essence  of  their  agreement  or 
courts  of  equity  would  not  so  regard  it.  (2  Page  on  Contracts, 
sees.  1160,  1161.)  To  set  the  question  at  rest  and  to  avoid 
giving  expression  to  an  intention  which  the  parties  may  not  have 
entertained,  our  Code  (section  5047,  Rev.  Codes)  declares: 
"Time  is  never  considered  as  of  the  essence  of  a  contract,  unless 
by  its  terms  expressly  so  provided."  This  is  a  distinct  recog- 
nition of  the  right  of  parties  to  a  contract  to  include  such  a 
provision,  and  when  it  is  included,  as  in  the  present  instance, 
it  is  the  duty  of  courts  to  carry  out  the  intention  of  the  parties 
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by  giving  effect  to  that  provision;  for  to  ignore  or  circumvent 
it  when  deliberately  written  into  a  contract  by  the  parties,  or 
by  any  sort  of  construction  to  nullify  its  effects  is  to  make  a 
new  contract  for  the  parties,  different  from  the  one  which  they 
themselves  constructed — something  even  a  court  of  equity  is  not 
authorized  to  do.  This  is  the  rule  declared  by  the  supreme  court 
of  the  United  States  in  Cheney  v.  Libby,  134  U.  S.  68,  33  L.  Ed. 
818,  10  Sup.  Ct.  Bep.  498,  which  was  a  suit  in  equity  to  compel 
specific  performance  of  a  contract  to  convey  land.  The  court 
said:  ''The  parties  in  this  cajse,  in  words  too  distinct  to  leave 
room  for  construction,  not  only  specify  the  time  when  each 
condition  is  to  be  performed,  but  declare  that  'time  and  punctu- 
ality are  material  and  essential  ingredients'  in  the  contract; 
and  that  it  must  be  'strictly  and  literally'  executed.  However 
harsh  or  exacting  its  terms  may  be,  as  to  the  appellee,  they  do 
not  contravene  public  policy;  and,  therefore,  a  refusal  of  the 
court  to  give  effect  to  them,  according  to  the  real  intention  of 
the  parties,  is  to  make  a  contract  for  them  which  they  have  not 
chosen  to  make  for  themselves." ' 

In  1  Pomeroy 's  Equity  Jurisprudence,  third  edition,  section  455, 
the  same  rule  is  stated  as  follows:  "It  is  well  settled  that  where 
the  parties  have  so  stipulated  as  to  make  the  time  of  payment 
of  the  essence  of  the  contract,  within  the  view  of  equity  as  well 
as  of  the  law,  a  court  of  equity  cannot  relieve  a  vendee  who  has 
made  default.  With  respect  to  this  rule  there  is  no  doubt. '^ 
The  phrase  "time  is  of  the  essence  of  this  contract"  is  employed 
for  the  benefit  of  the  vendor  {Dana  v.  St.  Paid  Investment  Co., 
42  Minn.  194,  44  N.  W.  55),  fCnd,  being  for  his  special  bene- 
fit, he  may  waive  the  provision  or  by  his  conduct  estop  him- 
self to  insist  upon  its  enforcement.  In  Cue  v.  Johnson,  73  Kan. 
558,  85  Pac.  598,  it  was  held  that  the  failure  to  insist  upon  the 
enforcement  of  the  provision  when  appealed  to  for  further  time 
and  by  tacitly  extending  the  time  for  performance  as  requested 
by  the  vendee,  the  vendor  waived  his  right  to  insist  upon  the 
enforcement  of  the  clause  which  made  time  of  the  essence  of  the 
agreement.  In  Robinson  v.  Cheney,  17  Neb.  673,  24  N.  W.  378, 
there  was  involved  a  contract  for  the  sale  of  real  estate  upon 
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installments.  Notes  were  executed  for  the  deferred  payments 
and  these  were  made  payable  at  a  particular  bank.  When  the 
notes  maturing  August  27,  1883,  became  due,  the  vendor  failed 
to  have  them  at  the  bank,  and  the  court  held  that  by  this  failure 
on  his  part,  the  vendor  waived  his  right  to  insist  upon  payment 
on  that  particular  day  as  provided  in  the  contract.  In  Cheney 
V.  Libby,  above,  a  court  of  equity  intervened  to  save  the  pur- 
chaser who  had  not  complied  literally  with  the  terms  imposed 
upon  him  by  his  contract,  but  only  upon  the  ground  that  by 
his  course  of  conduct  the  vendor  had  misled  him  into  the  belief 
that  a  strict  or  literal  compliance  would  not  be  insisted  upon, 
with  the  result  that  it  would  have  been  unconscionable  to  have 
permitted  the  vendor  to  profit  at  the  vendee's  expense.  Prob- 
ably the  supreme  court  of  Pennsylvania  went  further  than  it  is 
necessary  for  us  to  go  in  this  instance,  when,  in  Miller  v.  PhiUips, 
31  Pa.  218,  it  is  said:  ^' Where  the  parties  choose  by  clear  and 
explicit  terms  to  make  time  of  the  essence  of  the  contract,  per- 
formance to  be  entitled  to  compensation  must  be  within  it,  and 
nothing  but  the  act  of  God,  rendering  compliance  physically 
impossible,  will  excuse  a  failure."  These  cases  are  cited  to 
[4]  show  that  courts  will  not  undertake  to  make  contracts  for 
parties,  different  from  those  which  the  parties  themselves  in- 
tended, but  that  they  will  enforce  a  provision  making  time  of 
the  essence  of  a  contract,  unless  the  party  for  whose  benefit  it 
was  inserted  has  waived  the  provision  or  is  estopped  to  insist 
upon  its  enforcement,  or  performance  has  been  prevented  by 
some  intervening  circumstances  sufBcient  to  relieve  the  party 
from  the  performance  of  any  other  provision  of  the  contract. 
(c)  Proceeding  upon  the  assumption  that  this  is  a  suit  to 
rescind,  counsel  for  appellant  complain  that  plaintifiEs  failed  to 
notify  appellant  that  the  payment  of  March  26  would  be  due 
upon  that  day,  and  that  strict  compliance  with  the  terms  of  the 
contract  would  be  insisted  upon.  There  is  not  anything  in  the 
contract  to  impose  any  such  duty  upon  the  vendors,  and,  as  we 
have  already  determined  that  this  is  not  a  suit  to  rescind,  noth- 
ing further  need  be  said  upon  this  subject. 
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Coimsel  for  appellant  farther  contend  that  plainti9s  were 
Z^f  0]  S^ilty  of  laches  in  failing  to  take  action  until  Jnly  22 
after  the  default  of  March  26,  and  cases  are  cited  which  hold 
that  the  failure  of  the  vendor  to  act  for  two  or  three  months 
after  a  payment  becomes  due  will  be  held  to  constitute  a  waiver. 
But  counsel  fail  to  discriminate  between  a  contract  like  the  one 
now  under  consideration,  by  the  very  terms  of  which  the  failure 
to  pay  an  installment  when  due  ipso  facto  ends  the  contract,  and 
one  which  provides  that  upon  the  failure  of  the  vendee  to  make 
payment  on  time,  the  vendor  shall  have  the  right  to  declare  the 
agreement  at  an  end,  time  being  expressly  made  of  the  essence 
of  each  contract.  Recalling  that  this  last  provision  is  for  the 
benefit  of  the  vendor,  the  difference  in  the  two  classes  of  con- 
tracts becomes  manifest  at  once.  Under  an  agreement  of  the 
first  class  the  breach  by  the  vendee  terminates  the  contract  unless 
the  vendor  elects  to  waive  the  time  provision  and  continue  the 
agreement  in  force.  Under  such  a  contract  notice  is  not  re- 
quired unless  the  vendor  elects  to  continue  it  in  force.  Under  a 
contract  of  the  second  class  the  breach  by  the  vendee  does  not 
ipso  facto  terminate  the  agreement.  It  merely  creates  the  con- 
dition under  which  the  vendor  may  terminate  it  if  he  elects  to 
avail  himself  of  the  power  conferred ;  but  an  election  is  necessary 
on  his  part  to  the  termination  of  the  agreement,  and  notice  of 
some  sort  of  such  election  is  necessary  to  make  it  effective. 
{Oaughen  v.  Kerr,  99  Iowa,  214,  68  N.  W.  694;  Pier  v.  Lee,  14 
S.  D.  600,  86  N.  W.  642.)  Since  the  contract  under  consider- 
ation was  terminated  by  the  default  of  the  Daniels-Jones  Com- 
pany, notice  was  not  necessary,  and  fault  cannot  be  found. with 
the  plaintiffs  for  their  delay  in  giving  a  notice  which  they  were 
not  required  to  give. 

Our  attention  is  directed  to  section  6039,  Revised  Codes,  which 
[7]  provides  for  relief  from  a  forfeiture  or  loss  in  the  nature 
of  a  forfeiture.  Whatever  may  be  the  correct  interpretation  of 
the  language  of  that  section,  this  much  is  apparent :  the  very  mini- 
mam  requirement  is  that  the  party  invoking  the  protection  af- 
forded by  that  section  must  set  forth  facts  which  will  appeal  to 
the  conscience  of  a  court  of  equity.    ''He  may  be  relieved  upon  a 
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showing  that  he  is  equitably  entitled  to  such  relief,  if  his  breach 
of  duty  was  not  grossly  negligent,  willful  or  fraudulent." 
{Cook-Reynolds  Co,  v.  Chipman,  above.)  In  the  present  in- 
stance the  only  excuse  offered  by  the  Daniels-Jones  Company  for 
its  default  is  that  its  ofScers,  being  engrossed  with  other  business, 
forgot  that  a  payment  was  due  March  26,  1910.  Apparently 
they  continued  to  forget  for  the  ensuing  four  months.  It  ap- 
pears affirmatively  that  the  defendants  had  possession  of  the  land 
for.  more  than  a  year.  There  was  but  $637  paid  on  the  purchase 
price.  The  vulue  of  the  use  of  the  premises  does  not  appear; 
and  even  conceding  that  these  are  proper  subjects  of  consider- 

m 

ation  in  a  case  of  this  character — and  upon  that  we  do  aot 
express  any  opinion  at  all — ^yet,  when  all  is  said  by  appellant 
that  can  be  said  in  its  behalf,  it  failed  to  make  any  excuse  or 
to  disclose  wherein  the  conscience  will  be  shocked  by  permitting 
the  plaintiffs  to  take  advantage  of  the  term  in  the  contract  which 
made  time  of  its  essence.  If  the  facts  disclosed  here  will  excuse, 
then  the  provision  so  caref uUy  inserted  in  this  contract  to  compel 
performance  at  the  precise  time  indicated  becomes  a  dead  letter. 
If  these  facts  are  sufficient  to  relieve  a  defaulting  party,  then 
any  sort  of  excuse  is  sufficient.  But,  as  we  have  indicated  above, 
when  parties  deliberately  make  time  of  the  essence  of  their 
agreement,  the  obligor  must  expect  that  the  provision  will  be 
given  full  force  and  effect,  unless  the  party  for  whose  benefit 
it  was  inserted  waives  the  provision  or  by  a  course  of  conduct 
estops  himself  to  insist  on  its  enforcement,  or  the  obligor  is 
prevented  from  performing  by  circumstances  which  would  be 
sufficient  to  relieve  him  from  the  performance  of  the  most  im- 
portant provision  of  the  contract. 

The  answer  interposed  does  not  constitute  any  defense,  and 
the  judgment  of  the  district  court  is  affirmed. 

Affirmed, 

Mb.  Chiep  Justiob  Brantly  and  Mb.  Justice  Sanneb  concur. 
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WALTERS,   Respondent,   v.    CHICAGO,   MILWAUKEE    & 
PUGET  SOUND  RY.  CO.  et  al.,  Appellants. 

(No.  3,261.) 
(Submitted  May  22,  1913.    Decided  June  14,  1913.) 

[133  Pac.  357.] 

Personal  Injuries — Railroad  Crossings — Automohiles — Duty  of 
Driver — Contrihviory  Negligence — Evidence — Excessive  Ver- 
dicts. 

Personal    Injuries — ^Railroad    Crossings — ^Warning — Positive   and    Negative 
Testimony — Effect. 

1.  Held,  in  an  action  for  damages  sustained  in  a  railroad  crossing 
accident,  that  the  negative  character  of  the  testimony  of  plaintiff's  wit- 
nesses to  the  effect  that  they  heard  no  bell  rung  or  whistle  sounded  as 
the  train  approached  the  crossing,  which  was  opposed  to  the  positive 
statement  by  defendant  company's  employees  that  warning  was  given, 
did  not  render  it  insufficient  to  warrant  the  submission  of  the  ease  to 
the  jury  or  authorize  a  finding  in  favor  of  plaintiff. 

Same — Automobiles — Care  Bequired  of  Driver — Contributory  Negligence. 

2.  The  driver  of  an  automobile  may  not,  in  the  absence  of  express 
statute,  be  held  guilty  of  contributory  negligence,  as  a  matter  of  law, 
for  failing  to  stop,  look  and  listen  when  approaching  a  railway  cross- 
ing, his  duty  in  this  regard  going  no  further  than  to  exercise  such  care 
and  caution  for  his  own  safety  as  might  be  expected  of  an  ordinarily 
prudent  person  under  like  circumstances. 

Same — Contributory  Negligence — Evidence. 

3.  Evidence  held  not  to  necessitate  the  conclusion  that  plaintiff  was 
guilty  of  contributory  negligence  in  attempting  to  drive  an  automobile 
over  a  railway  crossing  situated  in  a  cut  from  eight  to  twelve  feet 
deep,  where  he  was  struck  by  a  train  running  from  forty -five  to  fifty- 
five  miles  an  hour. 

Same — Excessive  Verdict. 

4.  Plaintiff  at  the  time  of  the  accident  was  twenty -three  years  of  age, 
earning  $125  per  month.  The  injuries  received  were  such  as  to  forever 
prevent  him  from  pursuing  his  trade  of  stereotyper.  At  the  time  of 
the  trial  he  was  earning  $80  per  month.  His  earning  capacity  had 
been  totally  destroyed  for  about  one  year.  His  injuries  were  serious, 
one  of  their  effects  being  a  shortening  and  partial  paralysis  of  one 
of  his  legs.  Held,  that  a  verdict  for  $15,000  was  not  so  excessive  as 
to  evince  passion  and  prejudice. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  by  Charles  Walters  against  the  Chicago,  Milwaukee  & 
Puget  Sound  Railway  Company  and  another.  Judgment  for 
plaintiff.  Defendants  appeal  from  the  judgment  and  from  an 
order  overruling  a  motion  for  new  trial.    Affirmed. 
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Mr.  George  F.  Shelton,  Mr.  Fred  J.  Furman,  and  Mr.  A.  /. 
Verheyen,  for  Appellants,  submitted  a  brief ;  Mr.  Furman  argued 
the  cause  orally. 

Since  the  introduction  of  automobiles,  the  various  courts 
which  have  had  under  consideration  crossing  accidents  have 
adopted  a  most  rigid  rule  in  fixing  the  degree  of  care  neces- 
sary to  be  exercised  by  drivers  of  automobiles.  The  courta 
have  required  that  the  driver  of  an  automobile  approaching  a 
railway  crossing  shall  be  held  rigidly  to  the  requirement  that 
he  stop,  look  and  listen  for  an  approaching  train;  and  that  a 
failure  on  his  part  to  do  so  precludes  a  recovery,  in  case  of 
accident.  They  have  held  that  the  automobile  is  absolutely  un- 
der the  control  of  the  driver.  It  can  be  stopped  at  any  point 
instantaneously.  It  can  be  started  at  any  time  and  at  any  plaee» 
It  is  a  mechanical  contrivance,  entirely  under  the  control  of  the 
driver,  and  responds  immediately  and  readily  to  his  will.  What- 
ever modification  may  have  been  made  with  reference  to  the 
drivers  of  teams  approaching  a  railway  crossing  has  been  held 
not  to  apply  to  automobiles.  The  machine  is  directly  subject  to 
the  will  and  control  of  the  driver;  and  a  failure  on  his  part  to 
stop  his  car  at  a  railway  crossing  and  look  and  listen  for  an 
approaching  train  is  such  negligence  as  precludes  a  recovery,  in 
case  of  a  collision.  (28  Cyc.  41;  Brommer  v.  Pennsylvania  B, 
Co.,  179  Fed.  577,  29  L.  R.  A.  (n.  s.)  924,  103  C.  C.  A.  135;  iV^w 
York  Cent.  &  H.  B.  B.  Co.  v.  Maidment,  168  Fed.  21,  21  L.  R. 
A.  (n.  s.)794,  93  C.  C.  A.  413;  Spencer  v.  New  York  Cent,  eft- 
H.  B.  B.  Co.,  123  App.  Div.  789,  108  N.  Y.  Supp.  245 ;  affirmed 
in  197  N.  Y.  507,  90  N.  E.  1166 ;  Benert  v.  Long  Island  B.  Co., 
145  App.  Div.  552, 130  N.  Y.  Supp.  271 ;  Bead  v.  New  York  Cent. 
&  H.  B.  B.  Co.,  123  App.  Div.  228,  107  N.  Y.  Supp.  1068 ;  Ho- 
randt  v.  Central  B.  B.  Co.  of  N.  J.,  78  N.  J.  L.  190,  73  Atl.  93 ; 
Chase  v.  New  York  Cent,  By.  Co.,  208  Mass.  137,  94  N.  E.  377 ; 
Huddy  on  Automobiles,  3d  ed.,  sec.  164.) 

The  driver  of  any  vehicle  approaching  a  railway  crossing 
must  look  and  listen  for  an  approaching  train,  and,  where  neces- 
sary in  the  exercise  of  ordinary  care  and  caution,  must  stop  his 
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vehicle;  and  a  failure  to  do  so  precludes  a  recovery.  {Sprague 
V.  Northern  Pacific  Ry.  Co.,  40  Mont.  481,  107  Pac.  412 ;  Hunter 
V.  Montana  Cent.  Ry.  Co.,  22  Mont.  525,  57  Pac.  140.) 

There  was  no  sufficient,  or  any,  testimony  introduced  on  the 
part  of  the  plaintiff  to  prove  a  failure  on  the  part  of  the  de- 
fendants to  ring  the  bell  and  sound  the  whistle ;  and  the  sub- 
mission to  the  jury  of  the  question  of  negligence  on  the  part  of 
•the  defendants  in  the  case  was  error.  The  testimony  upon  the 
question  of  whether  the  bell  was  rung  and  the  whistle  sounded, 
in  the  case,  divides  itself  into  two  classes.  On  the  one  hand, 
the  testimony  on  the  part  of  the  defendants  is  clear  and  absolute 
that  the  bell  was  rung  and  the  whistle  sounded;  on  the  other, 
the  testimony  on  the  part  of  the  witnesses  for  the  plaintiff  is 
negative,  that  they  did  not  hear  it.  Our  contention  is  that  there 
was  not  sufiScient  evidence  to  raise  an  issue  that  might  properly 
l)e  submitted  to  the  jury  in  this  regard;  and  the  court  erred 
in  submitting  to  the  jury  this  question ;  but,  if  the  matter  was 
properly  submitted  to  the  jury,  the  jury  could  not,  under  the 
instructions  of  the  court,  disregard  the  positive  statements  of 
the  witnesses  that  the  bell  was  rung  and  the  whistle  sounded. 
{Chase  v.  New  York  Cent.  Ry.  Co.,  208  Mass.  137,  94  N.  E.  377; 
Horandt  v.  Central  R.  R.  Co.  of  N.  /.,  swpra.) 

Messrs.  Maury,  Templeman  dk  Davies,  for  Respondent,  sub- 
mitted a  brief;  Mr.  H.  L.  Maury  and  Mr.  J.  0.  Davies  argued 
the  cause  orally. 

Whether  plaintiff  at  the  time  of  the  accident  was  exercising 
the  care  required  of  him  by  law  was  a  question  for  the  jury. 
{Lorem  v.  Burlington  etc.  Ry.  Co.,  115  Iowa,  377,  56  L.  B.  A 
752,  88  N.  W.  835 ;  Wheeler  v.  Oregon  R.  &  N.  Co.,  16  Idaho, 
375,  102  Pac.  347 ;  Grant  v.  Oregon  R.  &  N.  Co.,  54  Wash.  678, 
25  L.  R.  A.  (n.  s.)  925,  103  Pac.  1126;  Thompson  v.  New  York 
Cent.  R.  Co.,  110  N.  Y.  636,  17  N.  E.  690;  Oreenwdldt  v.  Lake 
Shore  etc.  Ry.  Co.,  165  Ind.  219,  74  N.  E.  1081;  Alabama  etc. 
Ry.  Co.  V.  Lowe,  73  Miss.  203,  19  South.  96.)  We  also  desire  to 
call  the  court's  attention  to  the  case  of  Pendroy  v.  Gh'eat  Northern 
R.  R.  Co.,  17  N.  D.  433,  117  N.  W.  531.    This  is  an  automobile 
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case,  and  is  frequently  cited  by  the  courts  and  by  text-writers 
on  automobiles,  as  laying  down  the  proper  rule  of  conduct  for 
the  automobile  driver  approaching  a  railroad  crossing.  In  this 
case  the  plaintiffs  did  not  stop  nor  look.  They  listened,  but 
heard  no  train.  They  were  injured.  The  court  held  that  the 
question  of  plaintiff's  negligence  was  one  for  the  jury.  See,  also, 
Texas  etc.  By,  Co.  v.  HUgartner  (Tex.  Civ.  App.),  149  S.  W. 
1091,  also  an  automobile  case,  which  lays  down  the  same  rule 
of  law  for  automobile  drivers  as  for  other  travelers  over  a  public 
road.  (AUen  v.  Boston  etc.  B.  Co.,  197  Mass.  298,  83  N.  E. 
863 ;  Hartman  v.  Chicago  etc.  By.  Co.,  132  Iowa,  582,  110  N.  W. 
10;  LouisviUe  etc.  B.  Co.  v.  Lucas,  30  Ey.  Law  Rep.  539,  99  S. 
W.  959 ;  CerUral  etc.  By.  Co.  v.  Hyatt,  151  Ala.  355,  43  South. 
867 ;  Vance  v.  Atchison  etc.  By.  Co.,  9  Cal»  App.  20,  98  Pac.  41 ; 
Missouri  etc.  By.  Co.  v.  James,  55  Tex.  Civ.  App.  588,  120  S.  W. 
269;  Chesapeake  etc.  By.  Co.  v.  Hawkins  (Ky.),  124  S.  W.  836; 
Crabtree  v.  Missouri  etc.  B.  Co.,  86  Neb.  33,  136  Am.  St.  Rep. 
663,  124  N.  W.  932;  Farris  v.  Southern  B.  Co.,  151  N.  E.  483, 
66  S.  E.  457.) 

After  the  plaintiff  had  passed  the  Canty  automobile  as  before 
said,  he  slowed  down  his  automobile,  shut  off  the  power.  It  had 
rubber  tires,  and  he  affirms  that  he  could  hear  the  approach  of 
a  train  as  well  with  his  automobile  going  as  he  could  with  it 
standing  still.  Under  these  circumstances  the  exercise  of  ordi- 
nary care  on  his  part  did  not  require  him  to  stop.  {Kujawa 
V.  Chicago  etc.  By.  Co.,  135  Wis.  562,  116  N.  W.  249 ;  New  York 
etc.  B.  Co.  V.  Moore,  105  Fed.  725,  45  C.  C.  A.  21.) 

If  a  person  approaches  a  railroad  crossing  at  a  place  where  he 
cannot  himself  see  up  and  down  the  track,  and  sees  pensons  work- 
ing at  the  crossing  or  passing  to  and  fro  over  the  crossing  with 
apparent  safety  to  themselves,  it  is,  to  a  certain  extent,  an  as- 
surance of  safety  to  the  person  who  is  not  in  a  position  to  see 
the  railroad,  and  sufficient  to  cause  a  person  to  relax  his  vigilance 
and  perhaps  fail  to  take  some  precautions  which  he  otherwise 
might  take;  and  this  is  a  circumstance  which  is  also  recognized 
by  the  law.  (Henry  v.  Cleveland  etc.  By.  Co.,  236  111.  219.  86 
N.  E.  231.) 
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And  the  cases  generally  hold  that  it  is  not  necessary  for  plain- 
tiff to  look  for  a  train  where  it  is  impossible  for  him  to  see. 
(Vance  v.  Atchison  etc.  By.  Co.,  9  Cal.  App.  20,  98  Pac.  41; 
Central  of  Georgia  By.  Co.  v.  Hyatt,  151  Ala.  355,  43  South. 
867.)  Even  though,  under  the  evidence  in  the  case,  the  court 
should  be  of  the  opinion  that  there  would  be  four  or  five  feet 
space  between  the  front  wheels  of  plaintiff's  automobile  and  the 
track  when  plaintiff  reached  the  place  where  he  would  be  able 
to  see  up  and  down  the  track,  still  the  court  could  not  say  as  a 
matter  of  law  that  he  was  guilty  of  negligence  in  failing  to  dis- 
cover the  train  in  this  short  space.  {Erie  B.  B.  Co.  v.  SchtUtz, 
183  Fed.  673,  106  C.  C.  A.  23.) 

The  presumption  is,  that  all  men  act  rightly  until  the  con- 
trary appears.  It  is  often  expressed  in  the  maxim  ^^  Omnia  prae- 
sumufiter  rite  esse  acta'*;  and  from  this  follows  another  propo- 
sition of  the  law ,  that  no  person  is  in  the  law  bound  to  anticipate 
injury  from  the  negligence  of  another.  Under  these  presump- 
tions the  plaintiff  in  this  case,  when  he  approached  the  railroad 
crossing  in  question,  had  a  right  to  presume  and  rely  upon  the 
presumption  that  the  defendant  would  perform  its  duties  under 
the  law,  and  would  ring  the  bell  on  its  locomotive  and  blow  the 
whistle  as  required  by  law,  and  this  is  peculiarly  true  where  the 
crossing,  like  the  crossing  in  question,  is  an  obscure  one.  {Henry 
V.  Cleveland  By.  Co.,  supra;  Cleveland  etc.  By.  Co.  v.  Harring- 
ton, 131  Ind.  426,  30  N.  E.  37 ;  Malott  v.  Hawkins,  159  Ind.  127, 
63  N.  E.  308;  Illinois  Cent.  B.  Co.  v.  Moss,  142  Ky.  658,  134  S. 
W.  1122 ;  Moore  v.  Wabash  B.  Co.,  157  Mo.  App.  53,  137  S.  W. 
5 ;  Toledo  etc.  B.  Co.  v.  Lander,  48  Ind.  App.  56,  95  N.  E.  319 ; 
Letois  V.  Bio  Cfrand  Western  By.  Co.  (Utah),  123  Pac.  97.). 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

At  about  6 :12  P.  M.,  on  July  28,  1910,  the  respondent,  while 
driving  a  Ford  runabout,  was  struck  on  a  public  road  crossing 
between  Butte  and  Anaconda  by  one  of  appellant  company's 
trains.  His  companion  was  instantly  killed  and  he  seriously 
injured.  To  recover  for  such  injuries  he  brought  this  action, 
alleging  as  negligence  on  the  part  of  appellants  that  they  were 
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ninniiig  the  train  at  excessive  speed  and  that  they  failed  to  blow 
the  whistle,  ring  the  bell  or  give  any  alarm  of  its  approach.  Re- 
spondent had  a  verdict  for  $15,000,  upon  which  judgment  was 
entered.  This  appeal  is  from  that  judgment  and  from  an  order 
overruling  a  motion  for  new  trial. 

1.  It  is  claimed  that  the  evidence  of  appellants'  failure  to 
sound  the  whistle  or  ring  the  bell  was  insufficient  to  take  the 
ease  to  the  jury,  and  that  in  the  face  of  positive  testimony  that 
the  whistle  was  sounded  and  the  bell  rung,  the  jury  were  not 
[1]  authorized  to  find  for  the  respondent.  It  is  quite  true  that 
the  testimony  of  the  engineer  and  other  employees  of  the  ap- 
pellant company  is  positive  and  that  of  one  other  witness  rather 
ambiguous,  to  the  effect  that  the  bell  was  rung  and  the  whistle 
sounded  in  the  regular  way  at  from  fifty  to  eighty  rods  from  the 
crossing.  The  respondent,  however,  testified  that  as  he  ap- 
proached the  crossing  and  for  some  time  before  reaching  it  he 
was  alert  for  any  warning,  having  both  looked  and  listened  for 
the  approach  of  a  train,  and  that  the  whistle  was  not  sounded 
nor  the  bell  rung.  D.  M.  Canty,  who  with  his  brother  and  niece 
had  made  the  crossing  a  very  few  seconds  before  and  who 'were 
only  twenty  or  thirty  feet  away,  whose  hearing  was  good  and 
who  heard  the  sound  of  the  train  as  it  struck  the  respondent's 
machine,  testified  that  he  heard  no  whistle,  nor  bell  nor  other 
warning  of  the  train's  approach;  and  James  A.  Canty  also  testi- 
fied that  he  heard  no  whistle  nor  bell,  though  he  hears  all  sounds 
plainly  and  distinctly.  The  niece,  Miss  Dugan,  testified  to  simi- 
lar effect.  The  sufficiency  of  the  foregoing  to  raise  an  issue,  and 
the  present  contention  of  appellants  against  it  are  alike  settled 
in  RUey  v.  Northern  Pac,  Ry,  Co.,  36  Mont.  545,  93  Pac.  948. 
At  page  559  of  that  decision  Mr.  Justice  Smith,  speaking  for 
this  court,  said:  "Appellant  affirms  that  it  was  proven  by  the 
uncontradicted  evidence  that  the  bell  was  ringing,  and  that 
there  was  a  headlight  upon  the  rear  of  the  switch-engine.  On 
the  part  of  the  defendant  there  was  positive  testimony  that  the 
bell  was  ringing  and  the  light  burning.  The  plaintiff's  witnesses 
simply  testified  that  they  did  not  hear  any  bell  or  see  any  light. 
Appellant  argues  that  this  negative  testimony  is  of  no  weight,  in 
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▼iew  of  the  positive  testimony  opposed  to  it.  Ordinarily,  when 
one  wdtnesB  testifies  positively  that  a  certain  thing  existed  or 
happened,  and  another  witness,  with  equal  means  of  knowing, 
testifies  that  the  things  did  not  exist  or  happen,  the  so-called 
negative  testimony  is  so  far  positive  in  its  character  that  a  court 
could  not  say  that  it  was  entitled  to  less  weight  than  the  affirma- 
tive testimony." 

2.  The  testimony  of  respondent  tended  to  show  that  while  he 
looked  and  listened  as  he  approached  the  crossing,  he  did  not 
[2]  ''stop,  look  and  listen,"  and  the  question  ia  presented  by 
appellants  whether  the  driver  of  an  automobile  approaching  a 
railway  crossing  is  not  charged  with  the  absolute  duty  to  ^'stop, 
look  and  listen. ' '  The  appellants,  conceding  that  as  to  other  vehi- 
cles using  a  public  highway,  the  general  rule  upon  approaching  a 
railway  crossing  is  to  exercise  such  care  and  caution  as  might  be 

expected  of  an  ordinarily  prudent  person  under  the  circum- 
stances, insist  that  ''the  duty  of  an  automobile  driver  approach- 
ing tracks  where  there  is  restricted  vision,  to  stop,  look  and 
listen,  and  to  do  so  at  a  time  and  place  where  stopping,  and 
where  looking,  and  where  listening  will  be  effective,  is  a  positive 
duty."  {New  York  Central  &  H.  B.  Co.  v.  Maidment,  168  Fed. 
21,  21  L.  R.  A.  (n.  s.)  794,  93  C.  C.  A.  413 ;  Brommer  v.  Pennsyl- 
vania B,  Co,,  179  Fed.  577,  29  L.  R.  A.  (n.  s.)  924,  103  C.  C.  A. 
135.)  Both  of  the  decisions  just  cited  emanated  from  the  circuit 
court  of  appeals  for  the  third  circuit,  speaking  through  Judge 
Buffington,  and  they  proceed  upon  the  mistaken  ideas  that  a  rail- 
road has  some  sort  of  a  paramount  right  to  the  use  of  a  public 
highway  crossing,  and  that  whether  a  citizen  using  the  highway 
on  approaching  such  crossing  must  stop,  look  and  listen,  depends 
upon  the  motive  power  he  is  using  and  its  amenability  to  control ; 
whereas  the  true  rule,  as  we  understand  it,  is  that  the  citizen  has 
an  equal  right  with  the  railway  company  to  use  the  crossing, 
and  the  amenability  to  control  of  the  motive  power  he  is  using 
bears  more  properly  upon  how  near  he  may  come  to  the  place 
of  danger  before  takinig  the  precautions  that  common  pru- 
dence generally  requires.  Of  these  cases  nothing  further  need 
be  said  than  this:  If  they  are  to  be  taken  to  hold,  in  the  ab- 


508  Waltebs  v.  Chicago  etc.  Bt.  Co.  et  al.     [June  T.  '13 

sence  of  express  statute,  that  it  is  contributory  negligence  as  a 
matter  of  law  for  the  driver  of  an  automobile  not  to  stop,  look 
and  listen  before  using  a  highway  crossing,  without  regard  to 
whether  ordinary  prudence  would  require  such  a  course,  they 
are  contrary  in  spirit  to  the  rule  announced  by  the  superior 
authority  of  the  supreme  court  of  the  United  States  {Grand 
Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  408,  36  L.  Ed.  485,  12  Sup. 
Ct.  Rep.  689),  are  against  the  weight  of  general  decision  {Texas 
etc.  Ry.  Co,  v.  Hilgartner  (Tex.  Civ.  App.),  149  S.  W.  1091; 
Pendroy  v.  Oreai  Northern  Ry.  Co.,  17  N.  D.  433,  117  N.  W. 
531 ;  Spencer  v.  New  York  Central  dk  H.  R.  Co.,  123  App.  Div. 
789,  108  N.  T.  Supp.  245 ;  Bonert  v.  Long  Island  R.  Co.,  145 
App.  Div.  552,  130  N.  Y.  Supp.  271 ;  Hartman  v.  Chicago  O.  W. 
Ry.  Co.,  132  Iowa,  582,  110  N.  W.  10;  Louisville  &  N.  R.  Co.  v. 
Lucas,  30  Ky.  Law  Rep.  539,  99  S.  W.  959 ;  Vance  v.  Atchison 
etc.  Ry.  Co.,  9  Cal.  App.  20,  98  Pac.  41;  Missouri  etc.  Ry.  Co. 
V.  James,  55  Tex.  Civ.  App.  588,  120  S.  W.  269 ;  Chesapeake  dk 
0.  R.  Co.  V.  Hawkins  (Ky.),  124  S.  W.  836),  and  are  in  conflict 
with  the  settled  rule  in  this  state.  {Mason  v.  Northern  Pac.  Ry. 
Co.,  45  Mont.  474,  124  Pac.  271 ;  Sprague  v.  Northern  Pac,  Ry. 
Co.,  40  Mont.  481,  107  Pac.  412 ;  Hunter  v.  Montana  Central  Ry. 
Co.,  22  Mont.  525,  57  Pac.  140.)  In  the  Sprague  Case  appears 
the  following:  ** Whether,  in  selecting  the  point  which  they  did 
select  to  stop  and  listen  for  approaching  trains.  Nelson  and 
Chappel  exercised  ordinary  care  to  make  their  listening  effective, 
and  whether  in  doing  what  they  did,  from  that  point  until  the 
injury  occurred,  they  exercised  such  care  and  prudence  as  rea- 
sonable men  under  like  circumstances  would  have  exercised,  were 
questions  of  fact  for  the  jury  to  determine";  and  in  the  Mason 
Case  this  court,  disapproving  of  certain  instructions,  said: 
**  Neither  of  these  instructions  correctly  states  the  law.  They 
imposed  too  great  a  burden  upon  the  plaintiff.  If  such  were  the 
law,  a  person  approaching  a  railroad  track  would  either  be 
obliged  to  keep  a  constant  lookout  in  both  directions,  or  it  would 
be  incumbent  upon  him,  in  order  to  avoid  the  imputation  of 
contributory  negligence,  to  stop,  if  necessary,  and  look  for  a 
train  at  the  last  available  point,  and  at  the  last  moment  of  time 
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before  crossing  the  track.  The  law  is  that  one  desiring  to  cross 
a  railroad  track  must  exercise  reasonable  care  for  his  own 
safety."  We  see  no  reason  to  change  these  rules  either  for  or 
against  any  class  of  vehicles  in  lawful  use. 

3.  The  passages  just  quoted  are  decisive  also  of  the  third  con- 
[3]  tention  of  appellants,  viz.,  that  the  particular  circum- 
stances required  respondent  to  stop,  look  and  listen,  and  that, 
as  he  did  not  stop  at  all,  nor  look  and  listen  where  such  look- 
ing and  listening  would  have  revealed  the  approach  of  the  train, 
he  is  ipso  facto  convicted  of  contributory  negligence.  The  argu- 
ment, although  not  so  expressed,  seems  to  be  that  if  the  re- 
spondent's view  as  he  neared  the  crossing  was  restricted  so  that 
he  could  not  see  whether  a  train  was  coming,  he  should  have 
proceeded,  with  his  machine  under  such  control  as  that  he  could 
instantly  stop,  to  a  point  between  the  walls  of  the  cut  and  the 
track  where  he  could  see,  and  there  look  and  govern  himself 
accordingly,  or  that  he  should  have  stopped  his  machine,  gone 
forward  into  the  cut  afoot  and  ascertained  whether  the  coast 
was  clear;  or,  if  a  train  coming  from  Butte  toward  the  cut 
was  visible,  then  failure  to  see  it  was  due  to  failure  to  look  at 
the  right  time  and  place — and  in  either  case  there  can  be  no  re- 
covery under  the  Sprague  and  Hunter  decisions.  A  short  re- 
view of  the  salient  features  of  the  case  will  disclose  that  the 
matter  is  not  so  easily  settled.  The  respondent  was  struck  by 
a  passenger  train  which  had  left  Butte  shortly  before  and  was 
running  at  not  less  than  forty-five  nor  more  than  fifty-five  miles 
an  hour.  The  crossing  is  in  a  cut  variously  estimated  at  from 
eight  to  twelve  feet  deep  at  that  point,  which  cut  extends  from 
the  crossing  eastward  about  1,000  feet.  The  county  road  east 
of  the  crossing  follows  the  general  contour,  which  is  about  the 
same  as  the  top  of  the  cut,  to  a  point  about  125  feet  from  the 
crossing;  there  the  approach  to  the  crossing  begins,  and  it  con- 
sists of  another  cut  (at  a  right  angle  to  the  railway  cut),  through 
which  the  county  road  gradually  descends  from  the  general  level 
to  the  level  of  the  track.  According  to  respondent,  a  train  ap- 
proaching the  cut  from  Butte  is  visible  to  the  traveler  on  the 
county  road  from  where  the  approach  to  the  crossing  begins  back 
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to  a  point  one-eighth  to  one-fourth  of  a  mile  distant;  after  pro- 
ceeding into  the  approach  a  little  distance  such  a  train  could 
not  be  seen,  whether  in  or  out  of  the  cut ;  nor  could  such  a  train 
coming  into  the  cut  be  seen  before  the  traveler  on  the  county  rpad 
reached  the  point  above  mentioned,  one-eighth  to  one-fourth  of 
a  mile  from  the  cut;  when  he  reached  this  space  he  took  ''a  rea^ 
sonably  long  look"  to  the  east  for  a  train  and  saw  nothing;  he 
then  looked  westward  with  the  like  result;  he  then  looked  for- 
ward and  being  at  the  approach  to  the  cut  saw  the  Canty  ma- 
chine coming  toward  him ;  alert  then  for  any  warning  or  sound 
of  a  train,  anxious  also  to  avoid  meeting  the  Canty  machine  on 
the  crossing,  he  checked  his  speed,  descended  slowing  and  quietly 
toward  the  track,  saw  the  other  machine  pass  safely  over  the 
track,  passed  the  other  machine  about  twenty  or  thirty  feet 
from  the  crossing  and,  still  listening  for  a  train,  reached  the 
track  where  the  accident  occurred.  He  also  testified- that  to  see 
a  train  after  once  entering  the  approach  to  the  crossing  he  would 
have  to  proceed  to  a  point  where  his  front  wheels  would  be 
on  the  track;  that  there  is  a  curve  in  the  track  where  it  enters 
the  east  end  of  the  cut  and  that  to  stop  his  car,  walk  forward 
to  the  crossing  to  view  the  track,  return  to  the  car  and  make 
the  crossing  would  require  from  two  to  five  minutes.  By  way 
of  maps,  profiles  and  photographs  there  is  evidence  on  behalf 
of  appellants  to  show  that  when  a  passenger  train  is  in  the 
cut,  about  six  feet  of  it  projects  above  the  top  of  the  cut.  East 
of  the  crossing,  between  the  county  road  and  the  cut,  are  a  pole 
fence  and  the  right  of  way  fence,  built  of  posts  and  wire ;  these 
to  some  extent  obstruct  the  view,  and  while  we  think  that  a 
train  drifting  downgrade  through  the  cut  is  visible  to  one  on  a 
level  with  the  top  of  the  cut  whose  attention  was  drawn  to  it^ 
it  would  not  be  obtrusive  without  some  warning.  The  wit- 
ness Nick  testified  that  he  could  stand  in  the  county  road  at  a 
point  eighty  feet  from  the  track  and  still  see  a  passenger  train 
coming  from  the  east;  but  how  much  above  or  below  his  eyes> 
would  be  the  eyes  of  the  respondent  sitting  in  a  Ford  runabout 
does  not  appear.  There  was  also  testimony  that  the  curve  in  the 
track  just  east  of  the  cut  is  a  three-degree  curve;  that  from 
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the  east  end  of  the  ties  at  the  crossing  to  the  wall  of  the  cut 
is  eleven  feet;  that  the  distance  from  the  front  edge  of  the 
front  wheel  to  the  seat  of  a  Ford  Runabout  is  five  feet  six 
inches,  and  that  the  width  of  a  passenger  coach  is  ten  feel  so 
so  that  it  extends  over  either  side  about  one  foot  beyond  the 
end  of  the  ties. 

Doubtless  the  case  made  by  appellants  was  sufficient  to  de- 
feat a  recovery;  but  it  must  be  remembered  that  if  any  sub- 
stantial conflict  existed  in  the  evidence,  this  court  will  not  sub- 
stitute its  views  for  those  of  the  jury,  who  were  the  judges 
of  the  weight  and  credibility  of  respondent's  showing.  If  they 
believed  that  the  curve  to  the  east  of  the  cut  prevented  a  view  from 
the  crossing  much  beyond  the  end  of  the  cut  (1,000  feet  away), 
and  that  it  would  take  the  respondent  not  less  than  two  minutes 
to  stop  his  machine,  go  to  the  track,  take  his  view,  return  to 
the  machine  and  cross,  it  is  quite  clear  that  such  a  proceeding, 
unless  the  train  was  in  the  cut,  would  induce  a  false  rather 
than  a  real  security,  because  a  train  approaching  at  forty-five 
or  fifty-five  miles  an  hour  would  traverse  the  entire  visible 
distance  in  not  to  exceed  thirteen  seconds.  If  the  jury  believed 
that  it  was  not  feasible  for  the  respondent — either  from  lack 
of  knowledge  or  because  of  the  narrow  margin  of  safety  as  dis- 
closed by  the  appellants'  own  measurements — ^to  stop  his  machine 
at  a  point  within  the  cut  where  he  could  have  a  view  without 
getting  off,  then  he  could  not  be  convicted  of  negligence  for 
failure  to  do  that;  and  if  the  jury  believed  that  the  respondent 
did  before  descending  into  the  cut  take  a  reasonably  long  look 
from  a  point  where  he  says  a  view  was  of  any  value,  the  facts 
that  he  took  that  look  before  instead  of  after  his  look  in  the 
other  direction — ^which  in  due  care  he  was  also  bound  to  take — 
and  that  thereafter,  though  still  listening  for  the  possible  ap- 
proach  of  a  train,  he  gave  some  attention  to  the  Canty  ma- 
chine— ^which  it  was  also  his  duty  to  avoid  and  which  he  saw 
pass  the  track  in  safety — would  certainly  not  necessitate  the 
conclusion  that  he  was  guilty  of  contributory  negligence  in  at- 
tempting to  cross  the  track.  Crediting  the  testimony  of  the 
engineer  and  others  that  the  crossing  of  the  Canty  machine 
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elicited  two  blasts  from  the  whistle  of  the  train,  it  might  well 
be  said  that  the  respondent  hearing  them  and  nevertheless  pro- 
ceeding, was  chargeable  with  negligence  as  a  matter  of  law ;  but 
if  it  be  true  that  the  whistle  was  not  sounded  then  or  at  all, 
nor  the  bell  rung,  as  the  respondent  and  the  occupants  of  the 
Canty  machine  say,  then  the  very  passage  of  Canty  unchal- 
lenged, in  the  absence  of  information  to  the  contrary,  was  some 
assurance  to  the  respondent  that  the  crossing  was  safe. 

From  the  views  above  expressed  it  follows  that  no  error  was 
committed  by  the  trial  court  in  overruling  the  motion  for  non- 
suit, or  in  modifying  appellants'  offered  instructions  2a  and  4a, 
or  in  refusing  appellants'  offered  instructions  5a  and  X.  The 
instructions  given  were  undoubtedly  correct  so  far  as  they 
went ;  and  if  there  was  any  error  in  failing  to  more  specifically 
define  the  care  required  of  the  respondent,  it  is  unavailing  to 
the  appellants,  since  no  proper  instruction  on  this  subject  was 
offered  by  them.  We  see  nothing  in  the  other  rulings  com- 
plained of  to  warrant  a  reversal  of  this  case. 

4.  We  are  then  brought  to  the  verdict  which  appellants  as- 
[4]  sert  is  unreasonable  and  excessive.  At  the  time  of  the 
accident  the  respondent  was  twenty-three  years  of  age,  was  a 
stereotyper  by  trade,  having  spent  several  years  in  learning 
that  business,  and  was  earning  $125  per  month.  By  the  injuries 
received  in  the  accident  he  is  forever  barred  from  again  pur- 
suing his  trade  and  at  the  time  of  the  trial  was  earning  $80 
per  month  running  a  moving-picture  machine.  We  have  here 
an  established  loss  of  $45  per  month,  or  $540  per  year,  and 
to  purchase  an  annuity  equal  to  this  amount  would  require 
approximately  $11,000.  In  addition  to  this  the  respondent 
suffered  a  total  loss  of  earning  capacity  for  about  a  year.  When 
struck  by  the  train  he  was  thrown  seventy-five  feet;  his  hip 
socket  was  fractured,  his  skull  slightly  fractured;  he  sustained 
other  severe  external  bruises  and  suffered  internal  hemorrhages 
from  the  intestines  and  kidneys;  he  was  unconscious  for  six 
or  eight  hours,  confined  five  weeks  to  his  bed,  compelled  to  use 
crutches  for  five  or  six  months  and  a  cane  for  three  or  four 
months  thereafter.    It  was  a  year  before  he  walked  without 
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help.  His  pain  for  several  weeks  was  severe;  his  nervons  sys- 
tem sustained  serious  shock ;  he  has  a  displacement  of  the  pelvic 
bone  and  of  the  lower  spinal  processes,  causing  atrophy,  short- 
ening and  partial  paralysis  of  one  of  his  legs,  an  increased 
susceptibility  to  tubercular  infection  and  other  diflSculties.  For 
all  this  he  receives  the  difference  between  the  amount  of  the 
verdict  and  the  proved  loss  of  earning  capacity.  While  the 
amount  awarded  may,  apart  from  the  circumstances,  seem  to 
have  been  generous,  we  do  not  feel  authorized  to  say  that  it  is 
so  excessive  as  to  evince  passion  and  prejudice  or  to  warrant 
any  action  by  this  court. 
The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  IIollqwat 
eoncur. 

Behearing  denied  July  7,  1913. 


CULLEN,  Respondent,  v.  WESTERN  MORTGAGE  &  WAR- 
RANTY TITLE  CO.,  Appellant. 

(No.  3,257.) 
(Submitted  May  20^  1913.    Decided  June  14,  1913.) 
i  [134  Pac.  302.] 

Real     Property — Tax     Deeds — Conclusiveness — Statvies — Con- 
I  struction — Application  for  Deed — Defective  Affidavit — Limi- 

tations— Pleading — Amendment  During   Trial — Discretion. 

I  Beal  Property — Tax  Sales — Mistakes  in  Assessment — Effect  on  Deed. 

1.     Under  the  rule  that  when  land  is  sold  as  the  property  of  a  par- 

I  tieular  person  for  taxes  which  have  been  correctly  imposed  upon  it, 

no  misnomer  or  other  mistake  relating  to  the  ownership  thereof  affects 
the  sale  or  renders  it  void  or  voidable,  a  tax  deed  which  recited  that 
the  property  in  question  was  sold  for  taxes  upon  an  assessment  to 
''American  Mining  Co.  et  al.**  was  not  void,  the  mistake  of  the  as- 
sessor in  not  assessing  to  all  the  owners,  if  known  to  or  readily  ascer- 
tainable by  him,  having  been  in  the  nature  of  im  irregularity  or 
informality  only. 

Mont.,  Vol.  47 — ^33 
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•        

Same — Tax  Deeds — ^Failure  to  Beeite  Year  of  ABsessment — Effect. 

2.  Where  from  recitals  in  a  tax  deed  the  jear'  of  the  assessment 
was  made  apparent  indirectlj,  the  fact  that  it  contained  no  direct 
statement  imparting  such  information  did  not  render  the  deed  Toid. 

Same — Sale  Void,  Where. 

3.  A  sale  of  all  the  real  property  on  which  taxes  were  delinquent, 
at  one  time  for  a  lump  sum  to  the  countj,  though  belonging  to  TariouA 
owners,  was  void,  and  therefore  did  not  constitute  a  bar  to  a  resale 
for  delinquency  the  succeeding  year. 

Same — Tax  Deeds — Conclusiveness — Statutes — Construction. 

4,.  The  clause  of  section  2654,  Bevised  Codes,  as  amended  (Laws  1909, 
Ch.  50),  making  a  tax  deed  conclusive  evidence  of  all  proceedings 
leading  up  to  its  execution,  refers  to  acts  and  proceedings  required  at 
the  hands  of  the  ofKcers  charged  with  duties  in  relation  to  assessment 
and  taxation,  and  not  to  something  necessary  to  be  done  by  the 
applicant  for  the  deed. 

Same— Tax  Sales — Application  for  Deed — ^Defective  Affidavit. 

5.  Held,  that  the  affidavit  filed  by  an  applicant  for  a  tax  deed  which 
showed  a  service  of  the  notice  of  application  by  posting  only,  without 
any  service  upon  any  of  the  owners,  and  failed  to  aver  that  the  prem- 
ises were  unoccupied  so  as  to  authorize  posting  (Pol.  Code  1895,  sees. 
d895,  3896;  Bev.  Codes,  sees.  2651,  2652),  wafa  juriadictionally  defective^ 
and  that  a  deed  issued  notwithstanding  such  defects  in  the  affidavit — 
the  basis  of  action  by  the  treasurer  in  the  premises — was  void. 

Same — Tax  Deeds — Setting   Aside — Statutes — liimitations — ^Pleading. 

6.  Section  2654  as  amended  (Laws  1909,  ch.  50),  providing .  that  any 
right  of  action  to  set  aside  a  tax  deed  issued  theretofore  shall  he 
barred  unless  suit  be  commenced  within  two  years  from  the  passage  of 
the  Aet,  being  a  statute  of  limitation,  must  be  pleaded  in  the  answer 
by  one  seeking  to  take  advantage  of  it. 

Same — Tax    Deeds — Setting    Aside — ^Applicability    of    Statute — ^Actions — 
Technicalities. 

7.  Where  the  sole  aim  of  an  action  is  to  do  away  with  a  tax  deed 
as  a  claim  of  title  adverse  to  the  plaintiff,  it  is  an  action  "to  set  aside 
or  annul"  a  tax  deed  so  as  to  make  the  provision  of  section  26&4, 
9upra,  applicable,  even  though  it  may  be  termed  one  to  quiet  title. 

Trial — Pleadinss — Amendments — Discretion. 

8.  After  issue  joined,  the  matter  of  permitting  amendments  to  plead- 
ings is  one  addressed  to  the  sound  judicial  discretion  of  the  trial  eourt, 
and  before  the  supreme  eourt  will  hold  a  refusal  of  leave  to  amend 
to  have  been  error,  appellant  must  show  an  abuse  of  such  discretion. 

Same. 

9.  Where  appellant  had  made  no  showing  whatever  in  support  of  his 
application  for  leave  to  amend  his  answer  and  offered  no  excuse  tor 
deUiy  in  making  it  for  about  four  months  and  a  half  after  filing  it 
and  until  the  cause  was  before  the  court  for  argument,  the  court  may 
not  be  said  to  have  abused  its  discretion  in  refusing  the  leave. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  by  Matthew  CuUen  against  the  Western  Mortgage  & 
Warranty  Title  Company.  Defendant  appeals  from  the  judg- 
ment and  from  an  order  denying  it  a  new  trial.    Affirmed. 


I 
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Mr,  Massena  BuUard,  and  Mr.  Leslie  B.  Sidgrove,  for  Appel- 
lant, submitted  a  brief ;  Mr.  Henry  C.  Smith,  of  eounael,  argued 
the  eause  orally. 

The  certificate  of  tax  sale  to  Silver  Bow  county  should  not 
have  been  admitted  in  evidence.  The  attempted  tax  sale  to  that 
county  was  void.  The  county  treasurer  sought  to  sell  to  it  at 
one  time  and  in  lump  all  the  property  upon  which  taxes  for 
the  time  recited  in  the  tax  certificate  had  not  been  paid.  The 
amount  of  the  sale  is  $11,527.02,  while  the  tax  due  upon  the 
property  embraced  in  this  action  amounted  to  less  than  eight 
dollars.  The  treasurer  was  without  any  authority  whatever  to 
make  a  sale  of  that  kind.  It  was  his  duty  to  proceed  with 
the  sale  of  property  in  alphabetical  and  numerical  order  and 
to  make  a  certificate  for  each  sale  made  by  him.  (Rev.  Codes, 
sees.  2636,  2638.) 

It  appears  from  the  certificate  of  tax  sale  that  Silver  Bow 
county  bought  the  property  * 'because  it  was  *the  person'  who 
would  take  the  least  quantity  of  land  sufficient  to  pay  the 
taxes,  penalty  and  costs  due,  including  fifty  cents  to  the  treas- 
urer, for  the  duplicate  certificate  of  sale."  A  county  cannot 
become  a  competitive  bidder  at  a  tax  sale  and  cannot  be  charged 
with  fifty  cents  for  the  duplicate  certificate  of  sale.  (Btish  v. 
Letvis  &  Clark  County,  36  Mont.  570,  93  Pac.  943.) 

Was  the  tax  deed  under  which  the  appellant  claims  title  to 
the  entire  property  in  controversy  **  conclusive  evidence  of  all 
other  proceedings,  from  the  assessment  by  the  assessor,  inclusive, 
up  to  the  execution  of  the  deed"?  One  of  the  grounds  of  ob- 
jection interposed  by  respondents  in  the  court  below  to  the 
admission  of  the  tax  deed  was  that  the  deed  was  ^Woid  and  of 
no  effect,  because  it  appears  that  the  certificate  of  tax  sale  upon 
which  same  is  based  is  defective  and  void,  in  that  it  does  not 
state  a  description  of  the  land  sold,  nor  the  amount  paid  there- 
for, nor  the  name  of  the  person  assessed,  as  the  same  appeared 
upon  the  assessment-roll."  The  land  is  decribed  as  ''Narra- 
gansett  Lod<e  No.  1836."  This  is  a  sufficient  description.  The 
court  takes  judicial  notice  of  the  system  of  surveys  prevailing  in 
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the  state.  (Bank  of  Lemoore  v.  FtUgham,  151  Cal.  234,  90  Pac. 
936.)  The  certificate  shows  that  the  amount  paid  by  the  pur- 
chaser at  the  tax  sale  was  $2.64.  The  name  of  the  person  as- 
sessed is  given  in  the  certificate  of  sale  as  ''American  Ming. 
Co.,"  which  is  clearly  an  abbreviation  of  American  Mining  Com- 
pany, against  whom  the  agreed  statement  concedes  the  assess- 
ment was  duly  and  regularly  made.  The  expression ' '  et  al., ' '  fol- 
lowing the  name  of  the  American  Mining  Company  in  the 
stipulation,  does  not  constitute  a  name  and  it  was  not  neces- 
sary that  it  should  be  repeated  in  the  certificate  of  sale. 

The  conclusive  evidence  clause  of  section  2654,  Revised  Codes, 
is  a  part  of  the  law  under  which  the  proceeding  was  carried 
on,  and  its  effect  is  the  same  as  if  it  declared  that,  although  all 
of  the  intermediate  steps  are  directed  in  section  2653,  yet, 
if  they  are  not  performed  as  required,  and  the  owner  permits 
the  matter  to  proceed  until  the  deed  is  issued,  he  shall  be  thence^ 
forth  precluded  from  proof  of  such  nonobservance,  and  the  re- 
quirements shall  be  conclusively  presumed  to  have  been  com- 
plied with,  except  those  which  are  necessary  to  comply  with  con- 
stitutional mandates,  and  the  legislature  may  make  the  deed 
conclusive  as  to  matters  or  things  which,  in  the  first  instance, 
the  legislature  might  not  have  required  to  be  done,  and  whicfi 
were  in  their  nature,  therefore,  nonessentials.  {Chase  v.  Trout, 
146  Cal.  350,  80  Pac.  81;  Bank  of  Lemoore  v.  Fulgham,  151 
Cal.  234,  90  Pac.  936 ;  Phillips  v.  Cox,  7  Cal.  App.  308,  94  Pac. 
377.)  Is  assault  upon  the  title  barred  by  the  statute  of  limita- 
tion? Chapter  50,  Laws  of  1909,  was  approved  March  3,  1909, 
and  this  case  was  not  commenced  until  November  4,  1911,  more 
than  two  years  and  eight  months  after  the  enactment  of  the 
statute.  The  plaintiff  is  by  its  provisions  barred  from  assail- 
ing the  validity  of  the  tax  deed  to  Davenport.  It  is  conclu- 
sive of  all  its  recitals  and  must  now  be  held  to  have  conveyed 
a  good  title  to  the  purchaser  and  to  have  devested  all  former 
owners  of  any  title  that  they  might  have  had.  {Ross  v.  Royal, 
77  Ark.  324,  91  S.  W.  178;  Turner  v.  New  York,  168  U.  S.  90, 
42  L.  Ed.  392,  18  Sup.  Ct.  Rep.  38;  Saranac  Land  etc.  v.  Rob- 
erts, 177  U.  S.  318,  44  L.  Ed.  786,  20  Sup.  Ct.  Rep.  642.) 
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Messrs.  NoUm  df  Donovan,  for  Respondent,  submitted  a  brief ; 
Mr.  Lovis  P.  Donovan  argued  the  cause  orally. 

We  may  preface  our  argument  in  this  case  with  the  remark 
that  the  property  here  involved  is  worth  approximately  $75,000. 
The  appellant  herein  is  asserting  title  to  this  property  upon 
a  tax  deed,  the  consideration  for  which  was  $2.64.  It  is  this 
shocking  inadequacy  of  price  which  has  led  courts  generally, 
and  this  court  in  particular,  to  declare  the  rule  of  construc- 
tion in  such  cases  to  be  as  follows:  ^'The  tax  deed  must  be 
construed  most  strongly  against  him  who  claims  under  it,  and 
where  one  of  two  constructions  will  support  the  claim  of  the 
citizen,  the  deed  must  be  held  invalid.''  {Rush  v.  Leiuis  & 
Clark  Co,,  36  Mont.  566,  570,  93  Pac.  943.) 

Prom  the  recital  in  the  deed,  it  appears  that  Davenport  paid 
for  the  property  in  question  $2.64  on  the  27th  day  of  January, 
1899.  The  notice  is  dated  the  26th  day  of  December,  1901, 
one  day  less  than  thirty-five  months  after  the  sale.  **The 
amount  then  due''  would  therefore  be  the  sum  of  $2.64  and 
one  per  cent  per  month  for  approximately  thirty-five  months. 
(Revised  Codes,  sec.  2644.)  This  amounts  to  $3,564,  which  is 
$0,026  less  than  the  amount  stated  in  the  notice.  In  ordinary 
cases  an  error  of  two  or  three  cents  would  be  ignored  under  the 
rule  "De  minimds  nan  curat  lex,"  but  that  rule  has  no  applica- 
tion to  a  statute  requiring  the  notice  of  application  for  tax 
deed  to  state  the  amount  then  due.  {Shine  v.  Olsen,  110  Minn. 
44,  19  Ann.  Cas.  962,  and  note,  24  N.  W.  452 ;  Shinkle  v.  Meek, 
69  Kan.  368,  77  Pac.  837 ;  Salter  v.  Corbett,  80  Kan.  327,  102 
Pac.  452;  Casner  v.  Oahlman,  6  Kan.  App.  295,  51  Pac.  56,  60 
Kan.  857,  56  Pac.  1131 ;  Reed  v.  Lyon,  96  Cal.  501,  31  Pac.  619 ; 
Black  on  Tax  Titles,  sec.  336 ;  Canty  v.  Staley,  162  Cal.  379,  123 
Pac.  252;  Simmons  v.  McCarthy,  118  Cal.  622,  50  Pac.  761.) 
The  notice  is  also  defective  in  that  it  is  addressed  to  a  total 
stranger  to  the  title.  **As  a  general  rule,  the  redemption  no- 
tice must  be  addressed  to  the  person  upon  whom  it  is  served. 
•  •  •  Any  substantial  mistake  in  the  name  of  the  owner  of 
such  a  character  as  to  be  misleading  will  vitiate  the  notice." 
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(Black  on  Tax  Titles,  sec.  333 ;  Steele  v.  Murray,  80  Iowa,  336, 
45  N.  W.  1030.)  Where  the  notice  is  fatally  defective,  the 
deed  is  a  nullity.  {Hughes  v.  Cannedy,  92  Cal.  382,  28  Pac. 
575;  Reed  v.  Lyon,  96  Cal.  501,  31  Pac.  619.)  If  a  deed  be 
issued  by  the  treasurer  without  proof  on  file  in  his  office  that 
notice  has  been  given  as  required  by  the  statute,  the  deed  is  an 
absolute  nullity.  The  officer  having  acted  without  authority, 
his  act  is  without  effect,  and  does  not  prove  anything  or  affect 
any  rights  whatsoever.  (Miller  v.  Miller,  96  Cal.  376,  31  Am. 
St.  Rep.  229,  31  Pac.  247;  Reed  v.  Lyon,  96  Cal.  501,  31  Pac. 
619 ;  Johnson  v.  Taylor,  150  Cal.  201,  119  Am.  St.  Rep.  181,  10 
L.  R.  A.  (n.  s.)  118,  88  Pac.  903;  Johnson  v.  Canty,  162  Cal.  391, 
123  Pac.  263 ;  Wetherbee  v.  Johnston,  10  Cal.  App.  264,  101  Pac. 
802.) 

The  deed  is  void  upon  its  face.  It  appears  upon  the  face  of 
the  deed  that  the  property  was  assessed  to  the  '^American  Min- 
ing Co.  et  al."  Such  an  assessment  is  void  upon  its  face  and 
leaves  the  deed  also  void  upon  its  face.  {Daly  v.  Ah  Goon,  64 
Cal.  512,  2  Pac.  401 ;  De  Frieze  v.  Quint,  94  Cal.  653,  28  Am. 
St.  Rep.  151,  30  Pac.  1 ;  Pearson  v.  Creed,  78  Cal.  144,  20  Pac. 
302;  Hughes  v.  McClellan,  80  Cal.  393,  22  Pac.  287.) 

The  allowance  of,  or  refusal  to  allow,  an  amendment  to  the 
pleadings  is  a  matter  peculiarly  within  the  discretion  of  the 
trial  court,  and  this  discretion  will  not  be  reviewed  upon  ap- 
peal unless  a  clear  abuse  thereof  is  shown.  (3  Cyc.  327,  and 
cases  cited.)  It  has  been  uniformly  held  that  a  refusal  to  allow 
an  amendment  setting  up  the  statute  of  limitations  at  the 
close  of  the  case  is  not  an  abuse  of  discretion.  {Baxter  v.  Ham- 
ilton, 20  Mont.  327,  51  Pac.  265;  25  Cyc.  1412,  and  cases  cited; 
see,  also,  Neimick  v.  American  Ins.  Co.,  16  Mont.  318,  40  Pac. 
597;  31  Cyc.  401,404.) 

The  statute  of  limitations  will  not  run  in  favor  of  a  tax 
deed  which  is  void  upon  its  face,  and  under  which  possession 
has  not  been  taken  and  maintained  for  the  statutory  period  of 
prescription.  (37  Cyc.  1507.)  There  must  be  actual  posses- 
sion by  the  purchaser  before  the  statute  begins  to  run;  and 
limitation  of  time  in  which  one  can  bring  an  action  or  suit 
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contesting  such  a  title  cannot  operate  to  cut  off  the  owner's 
title  where  the  tax  proceeding  is  void,  except  by  way  of  pre- 
scription which  depends  upon  the  actual  possession  under  the 
tax  deed.  A  deed  upon  a  void  sale  cannot  draw  to  it  the  con- 
structive possession  of  unoccupied  land.  (Blackwell  on  Tax 
Title,  sees.  944,  895;  Martin  v.  White,  53  Or.  319,  100  Pac.  290.) 
The  case  of  Martin  v.  White,  above  cited,  contains  an  exhaus- 
tive review  of  the  authorities  upon  this  particular  question,  and 
is- very  closely  reasoned.  To  the  same  effect  see  the  extended 
notes  under  Nind  v.  Myers,  8  L.  E.  A.  (n.  s.)  157  j  Mathews  v. 
Blake,  27  L.  R.  A.  (n.  s.)  347. 

Mr.  L.  J,  Hamilton  presented  a  brief  in  behalf  of  defendant 
Mattie  F.  Curtis  and  intervener  John  H.  Johns,  and  argued  the 
cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

On  November  4,  1911,  the  respondent,  Matthew  CuUen, 
brought  this  action  as  plaintiff  against  the  American  Mining 
Company,  Ltd.,  H.  H.  Stackpole,  Carl  IQeinschmidt,  Albert 
Kleinschmidt,  George  F.  Hale,  Alfred  W.  Hale,  Mattie  F.  Cur- 
tis, John  6.  Brown,  Reinhold  H.  Kleinschmidt,  Western  Mort- 
gage &  Warranty  Title  Company,  and  Anna  Davenport,  to 
quiet  the  title  of  respondent  to  an  undivided  4/15  interest  in 
what  is  called  the  Narra^ansett  Lode.  The  complaint  is  in  the 
simple  form  alleging  ownership  of  such  interest  in  the  plain- 
tiff; that  the  defendants  named  claim  some  estate  or  interest 
adverse  to  him,  and  that  the  claims  of  defendants  are  without 
right. 

The  defendants  American  Mining  Company,  Ltd.,  H.  H. 
Stackpole,  Carl  Kleinschmidt,  George  F.  Hale,  Alfred  W.  Hale 
and  Anna  Davenport  defaulted.  Separate  answers  to  the  com- 
plaint were  filed  as  follows :  By  the  Western  Mortgage  &  War- 
ranty Title  Company,  denying  that  plaintiff  has  any  interest 
in  the  property,  alleging  ownership  of  the  whole  of  said  prop- 
erty and  that  the  Western  Mortgage  &  Warranty  Title  Com- 
pany and  its  predecessors  in  interest  had  been  in  the  quiet 
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and  peaceable  possession  thereof  since  January  20,  1902,  assert- 
ing that  plaintiff  and  the  other  defendants  named  claim,  but 
without  right,  some  interest  in  the  property,  and  praying  that 
the  title  of  the  Western  Mortgage  &  Warranty  Title  Company 
in  the  same  be  quieted;  by  Mattie  F.  Curtis,  disclaiming  any 
knowledge  of  plaintiff's  claim  and  asserting  an  undivided  1/48 
interest  in  the  property;  by  John  Q.  Brown,  disclaiming  any 
interest  in  the  property,  and  alleging  that  he  had  conveyed 
all  his  interest  to  the  Western  Mortgage  &  Warranty  Title  Com- 
pany; by  Reinhold  H.  Eleinschmidt,  disclaiming  any  interest 
in  the  property,  and  alleging  that  he  had  conveyed  all  his  in- 
terest to  the  Western  Mortgage  &  Warranty  Title  Company; 
by  Frank  H.  Cooney,  substituted  in  place  of  George  F.  Hale, 
admitting  plaintiff's  interest  as  asserted,  denying  any  claifli 
thereto,  denying  that  the  Western  Mortgage  &  Warranty  Title 
Company  is  the  owner  of  the  property  or  has  any  interest 
therein,  save  an  undivided  1/48  interest,  and  alleging  an  un- 
divided 3/20  interest  by  conveyance  from  George  F.  Hale.  The 
plaintiff  replied  to  the  answer  of  the  Western  Mortgage  &  War- 
ranty Title  Company,  denying  its  claim,  and  also  replied  to  the 
answer  of  Mattie  F.  Curtis,  disclaiming  any  knowledge  as  to 
hers.  On  July  8,  1912,  Lucina  S.  Wadsworth  filed  her  com- 
plaint in  intervention,  asserting  ownership  to  an  undivided 
2/15  interest  by  virtue  of  the  last  will  and  testament  of  Samuel 
H.  Stuart,  deceased,  admitting  the  asserted  claims  of  plaintiff 
Cullen,  of  defendant  Curtis  and  of  defendant  Coone3',  and  also 
that  John  H.  Johns  owns  a  1/24  interest,  the  American  Min- 
ing Company  an  11/30  interest,  and  the  Western  Mortgage  & 
Warranty  Title  Company  a  1/48  interest,  and  denying  that  the 
Western  Mortgage  &  Warranty  Title  Company  is  the  owner 
of  the  property  or  of  any  interest  therein  greater  than  a  1/48. 
On  July  10,  John  H.  Johns  filed  his  complaint  in  intervention, 
asserting  ownership  of  a  1/24  interest  in  the  property,  admitting 
the  asserted  claims  of  plaintiff  Cullen,  of  defendant  Curtis  and 
of  defendant  Cooney,  and  also  that  the  American  Mining  Com- 
pany owns  an  11/30  interest  and  the  Western  Mortgage  &  War- 
ranty Title  Company  a  1/48  interest,    but  denying    that    the 
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Western  Mortgage  &  Warranty  Title  Company  is  the  owner 
of  the  property  or  has  any  interest  therein  greater  than  a  1/48. 
On  July  12,  1912,  the  above-named  parties  entered  into  a 
stipulation  to  submit  the  cause  to  the  court  upon  the  follow- 
ing agreed  facts :  That  in  1892  the  title  to  the  property  in  ques- 
tion stood  of  record  and  was  in  fact  vested  in  Alfred  W.  Hale 
(an  undivided  7/60),  George  F.  Hale  (an  undivided  7/60), 
Matthew  Cullen  (an  undivided  4/15),  Samuel  H.  Stuart  (an 
undivided  2/15),  and  the  American  Mining  Company,  Ltd.  (an 
undivided  11/30) ;  that  save  as  aflfected  by  the  tax  deed  herein- 
after referred  to,  the  title  so  remains,  except  that  in  or  since  1905 
the  above  interests  of  Alfred  W.  Hale  and  George  F.  Hale  became 
vested  in  John  H.  Johns  (an  undivided  1/24),  Mattie  F.  Cur- 
tis (an  undivided  1/48),  Western  Mortgage  &  Warranty  Title 
Company  (an  undivided  1/48),  and  Frank  H.  Cooney  (an  un- 
divided 3/20),  and  that  the  above  interest  of  Samuel  H.  Stuart 
became  vested  in  Lucina  S.  Wadsworth  as  his  executrix  and 
devisee;  that  in  1897  the  property  was  assessed  to  Samuel  H. 
Stuart  and  S.  H.  Stackpole  for  back  taxes  for  1891,  1892,  1893 
and  1894,  and  such  not  having  been  paid,  the  property  was  on 
February  12,  1898,  after  due  and  regular  notice,  offered  for 
sale  and  a  certificate  of  sale  was  issued  to  Silver  Bow  county 
for  all  property  offered  for  sale  on  February  12,  1898,  a  list  of 
which,  attached  to  the  certificate,  included  the  property  in  ques- 
tion ;  that  said  property  was  redeemed  from  said  sale  on  August 
9,  1911,  by  Reinhold  H.  Eleinschmidt  and  whatever  interest  he 
thus  acquired  was  before  the  commencement  of  this  action  con- 
veyed to  the  Western  Mortgage  &  Warranty  Title  Company; 
that  in  1898  the  property  was  assessed  to  **  American  Mining 
Company  et  al.,"  taxes  were  levied  and  became  delinquent,  and 
on  January  27,  1899,  after  due  and  regular  notice,  it  was 
offered  for  sale  and  a  certificate  of  its  sale  was  issued  to  Lee 
Davenport;  that  on  January  5,  1902,  Lee  Davenport  filed  with 
the  treasurer  his  affidavit  and  notice  of  application*  for  tax  deed, 
and  on  January  28,  1902,  a  tax  deed  to  said  property  was  by  the 
treasurer  issued  and  delivered  to  said  Davenport ;  that  whatever 
interest  said  Davenport  acquired  by  virtue  of  said  deed  has  be- 
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come  vested  in  the  Western  Mortgage  &  Warranty  Title  Com- 
pany. 

It  does  not  specifically  appear  when  the  agreed  statement  of 
facts  was  filed;  but  on  July  23,  1912,  Mattie  P.  Curtis  and  John 
H.  Johns  filed  their  separate  replies  to  the  answer  of  the 
Western  Mortgage  &  Warranty  Title  Company,  in  effect  denying 
the  claim  of  ownership  asserted  by  it;  whereupon  the  following 
proceedings  were  had  in  court:  '^This  cause  coming  on  this 
day  regularly  on  argument  upon  the  agreed  statement  of  facts 
heretofore  filed  herein,  the  parties  being  represented  by  their  re- 
spective counsel,  •  •  •  it  was  stipulated  and  agreed  •  •  • 
that  the  answer  of  the  Western  Mortgage  &  Warranty  Title 
Company  on  file  herein  should  stand  as  the  answer  to  the  com- 
plaint in  intervention  of  John  H.  Johns  and  to  the  separate 
answer  of  Mattie  F.  Curtis,  and  that  the  replies  of  John  H.  Johns 
and  Mattie  F.  Curtis  filed  and  entered  herein  on  this  day 
should  be  deemed  replies  to  the  said  answer  of  the  Western  Mort- 
gage &  Warranty  Title  Company;  thereupon  Massena  BuUard, 
counsel  for  the  Western  Mortgage  &  Warranty  Title  Company, 
moved  the  court  for  leave  to  file  an  amendment  to  the  separate 
answer  of  said  Western  Mortgage  &  Warranty  Title  Company, 
setting  up  a  third  afSrmative  defense  which  said  proposed 
amendment  is  in  the  words  and  figures  as  follows,  to  wit :  'Third : 
For  a  third  defense:  That  the  plaintiff's  cause  of  action  is  barred 
by  the  provisions  of  section  2654  of  the  Revised  Codes  of  Mon- 
tana of  1907,  as  amended  by  Chapter  50  of  the  Laws  of  the 
Eleventh  Session  of  the  Legislative  Assembly  of  the  State  of 
Montana.'  To  the  granting  of  which  amendment  •  •  • 
counsel  for  adverse  parties  objected,  •  •  •  which  objection 
•  •  •  was  by  the  court  sustained,  and  an  exception  to  the 
ruling  of  the  court  noted  on  the  part  of  the  Western  Mortgage 
&  Warranty  Title  Company.  Thereupon  the  case  was  fully  ar- 
gued by  counsel  for  the  respective  parties  and  submitted  to 
the  court  for  consideration  and  decision  and  the  case  was  by  the 
court  taken  under  advisement."  On  September  9,  1912,  the 
action  was  dismissed  as  to  the  defendant  Carl  Eleinschmidt ; 
testimony  was  taken  as  to  the  defendants  who  had  defaulted, 
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and  a  general  finding  was  made  by  the  court  in  favor  of  plaintiff 
Cullen,  the  interveners  Wadsworth  and  Johns,  and  the  defend- 
ants Curtis  and  Cooney,  and  against  the  defendant  Western 
Mortgage  &  Warranty  Title  Company.  The  judgment  which 
was  filed  on  September  10,  1912,  decrees  that  the  interests  in 
the  property  are  as  follows:  To  plaintiff  Cullen,  4/15;  to  inter- 
vener Johns,  1/24;  to  intervener  Wadsworth,  2/15;  to  defend- 
ant Curtis,  1/48;  to  defendant  Cooney,  3/20;  and  to  defend- 
ant Western  Mortgage  &  Warranty  Title  Company,  1/48.  The 
costs  of  plaintiff,  the  interveners  and  the  prevailing  defendants 
are  taxed  against  the  Western  Mortgage  &  Warranty  Title 
Company,  and  it  is  decreed  to  be  barred  from  asserting  any 
claim  to  the  property  over  and  above  an  undivided  1/48  interest. 
From  this  judgment  and  from  an  order  denying  its  motion  for 
a  new  trial,  the  Western  Mortgage  &  Warranty  Title  Company 
has  prosecuted  these  appeals. 

The  principal  question  involved  is  the  construction  and  ap- 
plication of  section  2654,  Revised  Codes,  as  amended  by  Chapter 
50,  Session  Laws  of  1909.  Section  2653,  Revised  Codes,  provides 
that  the  matters  recited  in  the  certificate  of  sale  must  be  recited 
in  the  tax  deed  and  that  such  deed,  when  duly  acknowledged 
or  approved,  is  prima  facie  evidence  of  certain  things.  Section 
2654  as  amended,  provides  that  such  deed,  except  as  against 
actual  fraud,  is  conclusive  evidence  of  all  other  proceedings  from 
the  assessment  by  the  assessor  to  the  execution  of  the  deed,  **and 
no  action  can  be  maintained  to  set  aside  or  annul  a  tax  deed, 
upon  any  ground  whatever,  unless  the  action  is  commenced 
within  two  years  from  and  after  the  date  of  issuance  of  such 
tax  deed ;  provided,  that  any  existing  right  of  action  to  set  aside 
or  annul  any  tax  deed,  heretofore  issued,  shaU  be  barred  unless 
instituted  within  two  years  from  and  after  the  passage  of  this 
Act."  (Sess.  Laws  1909,  p.  58.)  It  is  argued  by  the  re- 
spondent: (1)  That  the  deed  is  void  upon  its  face  and  therefore 
the  above  statute  has  no  application;  (2)  that  the  sale  to  Daven- 
port was  void  because  at  the  time  thereof,  the  property  stood 
unredeemed  from  a  previous  sale  to  Silver  Bow  county;  and 
(3)  that  the  deed  is  void  for  want  of  jurisdiction  in  the  treas- 
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urer  to  issue  it  because  of  fatal  defects  in  the  affidavit  of  the 
purchaser.  The  appellant,  contending  that  the  deed  is  valid 
on  its  face,  insists  that  error  was  committed  in  the  admission 
and  consideration  of  the  certificate  of  sale  to  Silver  Bow  county 
(Exhibit  *'A'')  and  the  affidavit  and  notice  of  Lee  Davenport 
for  the  tax  deed  (Exhibits  "C"  and  ''D),  on  the  ground  that 
under  the  section  above  quoted  the  deed  was  conclusive  as  to 
every  matter  to  which  these  exhibits  could  be  relevant.  Error 
is  also  assigned  upon  the  refusal  of  the  trial  court  to  allow  the 
amendment  to  the  appellant's  answer  wherein  it  was  sought  to 
plead  section  2G54  as  a  limitation. 

1.  The  deed  recites  that  the  property  was  sold  for  taxes 
[1]  upon  an  assessment  to  ''American  Mining  Co.  et  al."  It 
is  urged  that  this  implies  some  knowledge  or  understanding 
upon  the  part  of  the  assessor  that  others  than  the  American 
Mining  Company  were  owners  and  that  since  our  statute  re- 
quires that  property  subject  to  taxation  be  assessed  to  the 
owner,  if  known,  or  if  not  known,  to  "unknown  owners,"  the 
assessment  is  void,  and  if  the  deed  shows  such  an  assessment 
it  is  void  upon  its  face.  Were  the  question  an  open  one  in 
this  state,  the  weight  of  authority  might  compel  a  recognition 
of  the  fact  that  the  duty  of  the  assessor  was  to  assess  to  all 
the  owners  where  they  were  known  to  or  could  readily  have 
been  ascertained  by  him,  and  that  such  an  assessment  as  the 
one  in  question  is  without  validity.  (McWilliams  v.  Oulf 
States  L,  &  T.  Co,,  111  La.  194,  35  South.  514;  Norres  v.  Hays, 
44  La.  Ann.  907,  11  South.  462;  Asper  v.  Moan,  24  Utah,  241, 
67  Pac.  409;  Clark  v.  Bragdon,  37  N.  H.  562;  Weinreich  v. 
Hensley,  121  Cal.  647,  54  Pac  254 ;  De  Frieze  v.  Quint,  94  Cal. 
653,  28  Am.  St.  Rep.  151,  30  Pac.  1 ;  Greenwood  v.  Adams,  80 
Cal.  74,  21  Pac.  1134;  Pearson  v.  Creed,  78  Cal.  144,  20  Pac. 
302;  Daly  v.  Ah  Goon,  64  Cal.  512,  2  Pac.  401.)  But  the  ques- 
tion is  settled  otherwise  in  this  state  by  the  provisions  of  sec- 
tion 2672,  Revised  Codes,  and  by  the  construction  thereof  as 
twice  announced  by  this  court,  to  the  effect  that  when  land  is 
sold  as  the  property  of  a  particular  person  for  taxes  which  have 
been  correctly  imposed  upon  the  land,  no  misnomer  or  other 
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mistake  relating  to  the  ownership  thereof  affects  the  sale  or 
renders  it  void,  or  voidable  {Cobban  v.  Hinds,  23  Mont.  338,  349, 
59  Pac.  1;  Bimey  v.  Warren,  28  Mont.  64,  72  Pac.  293),  such 
mistake  being  in  the  nature  of  an  irregularity  or  informality 
only.     (Cobban  v.  Hv\ds,  supra,) 

We  cannot  seriously  consider  the  proposition  that  the  tax 
[2]  d^d  is  void  because  it  does  not  state  the  year  in  which  the 
assessment  was  made.  Section  2653  required  the  deed  to  recite 
the  matters  that  must  be  recited  in  the  certificate  of  sale;  and 
section  2641  requires  the  certificate  to  recite,  among  other  things, 
the  year  of  the  assessment.  The  deed  recites  that  the  property 
in  question  ''was  subject  to  taxation  for  the  year  1898,''  and 
that  it  was  duly  assessed  ''for  said  year";  that  the  assessment 
for  "said  year"  was  duly  equalized  and  the  sum  of  $1.49  taxes 
was  duly  levied  against  it  "for  said  year."  When  it  is  remem- 
bered that  the  rule  in  this  state  is  to  assess  in  the  year  for  which 
the  taxes  are  payable,  and  that  the  assessment,  equalization  and 
levy  all  occur  in  the  same  year,  it  would  be  a  refinement  to 
say  that  the  deed  is  silent  as  to  the  year  of  the  assessment  or 
the  year  in  which  the  assessment  was  made.  No  set  form  of 
words  is  prescribed  for  the  recital,  and  while  the  deed  may  not 
be  perfect  in  phrase  in  this  regard,  it  is  not  in  the  same  condi- 
tion as  that  condemned  by  the  California  supreme  court  in 
Simmons  v.  McCarthy,  118  Cal.  622,  50  Pac.  761.  Protection 
to  the  delinquent  owner  against  the  taking  of  his  property  with- 
out due  process  of  law  does  not  go  to  the  length  of  requiring 
*that  tax  proceedings  "be  criticised  with  microscopic  nicety," 
or  that  tax  deeds  shall  be  rejected  for  every  insignificant  de- 
parture from  verbal  precision.  {Casey  v.  Wright,  14  Mont.  315, 
36  Pac.  191.) 

2.  Concerning  Exhibit  "A,"  the  theory  of  respondent  is  that 
the  property  having  been  sold  in  1898  to  the  county  for  delin- 
quent taxes,  it  could  not  again  be  sold  or  exposed  for  sale  until 
the  period  of  redemption  had  expired,  and  therefore  the  sale 
in  1899  to  Lee  Davenport  was  void.  Whether  or  not  this  exhibit 
was  inadmissible  in  consequence  of  section  2654,  we  agree  with 
the  appellant    that  it  should  have    been    excluded    on    other 
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grounds.  It  shows  upon  its  face  that  all  the  real  property  in 
[3]  Silver  Bow  county  the  taxes  upon  which  were  then  delin- 
quenty  though  belonging  to  various  owners,  was  sold  at  one  time 
for  a  lump  sum  to  Silver  Bow  county,  **he  being  the  person  who 
would  take  the  least  quantity  sufficient  to  pay  the  taxes,  pen- 
alty,** etc.  Such  a  sale  has  no  validity  {Casey  v.  Wright, 
supra;  R^f>sh  v.  Letvis  dc  Clark  County ^  36  Mont.  566,  93  Pac. 
943),  and  could  not  constitute  any  obstacle  to  the  proceedings 
of  the  following  years.  For  reasons,  however,  which  will  pres- 
ently appear,  we  do  not  deem  the  error  in  admitting  this  exhibil 
as  of  any  consequence. 

m 

3.  Since  the  deed  was  not  invalid  on  its  face,  the  question 
that  next  arises  is  whether  Exhibits  '*C"  and  "D''  were  prop- 
[4]  erly  admitted;  in  other  words:  Does  the  conclusive  evi- 
dence clause  of  section  2654  preclude  inquiry  into  the  suf&ciency 
of  such  proceedings  as  Davenport  was  required  to  taket  This 
particular  provision  of  section  2654  appears  also  as  section  3898 
of  the  Political  Code  of  1895,  which  was  in  force  at  the  time 
the  deed  was  applied  for  and  given.  At  the  same  time  and 
in  the  same  chapter  it  was  provided  that  no  deed  of  property 
sold  for  delinquent  taxes  must  be  issued  by  the  treasurer  **  until 
after  the  purchaser  shall  have  filed"  with  the  treasurer  an  aflS- 
davit  showing  that  there  had  been  served  upon  the  owner  of 
the  property,  or  upon  the  occupant  of  it  if  it  was  occupied  *'a 
written  notice  stating  that  said  property  or  a  portion  thereof, 
has  been  sold  for  delinquent  taxes;  giving  the  date  of  sale,  the 
amount  of  property  sold,  the  amount  for  which  it  was  sold,  the 
amount  then  due,  and  the  time  when  the  right  of  redemption 
will  expire,  or  when  the  purchaser  will  apply  for  a  deed." 
(Sees.  3896  and  3895,  Pol.  Code  of  1895.)  Section  3895  also 
provided:  *'In  case  of  an  unoccupied  property,  a  similar  notice 
must  be  posted  in  a  conspicuous  place  upon  the  property,"  etc. 
Excellent  reasons  exist  for  the  belief  that  these  sections  (sees. 
3895,  3896,  Pol.  Code  of  1895)  were  adopted  from  California; 
at  all  events,  they  are  identical  in  substance  with  sections  3785 
and  3787  of  the  California  Political  Code,  and  these,  before  the 
enactment  of  our  Code  of  1895,  had  been  construed  and  applied 
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in  several  decisions  of  the  supreme  court  of  that  state.  If  the 
construction  given  by  the  California  court  to  the  California  sec- 
tions is  not  in  truth  an  integral  part  of  our  sections,  it  at 
least  commends  itself  in  principle,  and  the  effect  of  these  Cali- 
fornia decisions  is  that  the  conclusive  evidence  provision  refers, 
and  was  intended  to  refer,  to  acts  and  proceedings  required  to 
be  done  and  had  at  the  hands  of  public  officials  "intrusted  with 
the  various  steps  leading  up  to  the  execution  of  a  tax  deed,  and 
not  to  something  required  to  be  done  by  the  applicant  for  the 
deed.  {MiUer  v.  MiUer,  96  Cal.  376,  31  Am.  St.  Rep.  229,  31 
Pac.  247;  Reed  v.  Lyon,  96  Cal.  501,  31  Pac.  619.)  The  deed 
is  not  even  prima  facie  evidence  that  the  statutory  notice  was 
given.  (Johnson  v.  Cmty,  162  Cal.  391,  123  Pac.  263.)  The 
question  then  remains  whether  the  affidavit  and  notice  were  so 
[5]  infirm  as  to  affect  the  deed.  The  affidavit  recites  that  Lee 
Davenport  "on  the  26th  day  of  November,  1901,  served  by 
posting  in  a  conspicuous  place  on  said  property,  a  written  no- 
tice •  •  •  of  which  a  true  copy  is  herewith  attached." 
The  true  copy  attached  to  the  affidavit  bears  date  December  26, 
1901.  It  is  addressed  **To  American  Mining  Co.  et  al."  The 
only  designation  of  the  property  is  the  simple  word  "Naragan- 
sett,*'  and  the  amount  **now  due"  is  given  as  $3.59.  Passing 
by  such  other  questions  as  may  be  suggested  by  the  disparity  of 
dates  and  the  paucity  of  detail  in  the  notice,  we  think  the  affi- 
davit was  jurisdictionally  defective  because  it  shows  service  of 
notice  by  posting  only,  without  any  service  upon  the  American 
Mining  Company,  one  of  the  known  owners,  or  upon  any  of 
the  owners  included  in  the  deisignation  ''et  ai.,''  and  without 
any  averment  that  the  premises  were  unoccupied  so  as  to  au- 
thorize posting.  Provisions  such  as  appear  in  sections  3895  and 
3896,  Political  Cod«  of  1895,  are  a  limitation  upon  the  power 
of  the  treasurer  to  issue  the  tax  deed,  and  render  void  any  deed 
issued  by  him  without  requiring  a  compliance  with  them.  The 
affidavit  in  particular  is  the  basis  upon  which  the  treasurer  is 
to  act,  and  the  conditions  from  which  his  power  to  issue  the 
deed  arises  must  appear  by  the  affidavit.  "If  the  affidavit 
shows  that  the  notice  was  served  upon  any  person  other  than 
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the  one  to  whom  the  property  was  assessed,  it  must  also  show 
that  the  person  so  served  was  one  upon  whom  the  purchaser 
was  authorized  to  serve  the  notice.  If  the  service  is  not  made 
upon  the  owner,  it  must  be  posted  upon  the  property,  if  it  is 
unoccupied;  or,  if  it  is  occupied,  it  must  be  served  upon  the 
person  occupying  it.  It  is  incunifbent,  then,  upon  the  purchaser 
to  show  by  his  affidavit  whether  the  property  was  occupied  or 
unoccupied,  and  if  occupied,  that  the  person  upon  whom  the 
notice  was  served  was  at  the  time  occupying  it."  {Simmons  v. 
McCarthy,  supra;  Hall  v.  Capps,  107  Cal.  513,  40  Pac.  809.) 
4.  It  is  contended  that  unless  section  2654,  Revised  Codes, 
[6]  as  amended,  is  a  statute  of  inhibition  or  repose,  and  there- 
fore applicable  without  plea,  the  amendment  should  have  been 
allowed.  A  careful  consideration  of  this  statute  fails  to  dis- 
close that  as  to  tax  deeds  before  its  passage,  any  question  of 
public  policy  is  involved,  other  than  as  such  question  is  involved 
in  all  statutes  of  mere  limitation;  and  instead  of  conferring  a 
right  where  none  existed  before,  the  statute  by  its  very  lan- 
guage assumes  an  existing  right,  takes  a  remedy  theretofore 
available  as  against  an  invalid  tax  deed  issued  before  its  pass- 
age, and  changes  the  time  within  which  that  remedy  may  be 
invoked.  A  comparison  of  this  situation  with  that  disclosed 
in  Franklin  v.  Franklin,  40  Mont.  348,  20  Ann.  Cas.  339,  26 
L.  R.  A.  (n.  s.)  490,  106  Pac.  353,  or  with  that  disclosed  in  Do- 
lenty  v.  Broadwater  County,  45  Mont.  261,  122  Pac.  919,  will 
emphasize  the  distinction  between  such  a  provision  as  the  one 
now  before  us  and  one  in  which  time  is  part  of  the  right  of 
action.  Way  v.  Hooton,  156  Pa.  8,  26  Atl.  784,  contains 
some  language  in  support  of  the  conclusion  that  the  statute  in 
question  is,  as  to  tax  deeds  issued  after  its  passage,  a  statute 
of  repose,  but  that  question  is  not  before  us.  The  argument 
assumes  that  the  respondent  had  a  right  of  action  to  annul  or 
set  aside  appellant's  tax  deed  at  the  time  the  statute  was  enacted, 
and  if,  as  we  hold,  the  statute  is  one  of  limitation  so  far  as 
such  rights  are  concerned,  it  follows  that  advantage  of  it  must 
be  taken  by  plea  in  the  answer. 
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The  record  does  Dot  disclose  what  objections  were  made  nor 
why  the  trial  court  declined  to  permit  the  amendment.  Re- 
[7]  spondent  makes  the  suggestion  that  the  statute  applies  only 
to  actions  ''to  set  aside  or  annul  a  tax  deed'';  that  this  is  not 
such  an  action  but  one  to  quiet  title  merely;  hence  the  statute 
does  not  apply.  In  other  words,  a  plaintiff  seeking  in  fact  to 
destroy  the  effect  of  a  tax  deed  must  confront  the  statute  if 
he  assail  the  tax  deed  as  such,  but,  designing  to  accomplish 
precisely  the  same  thing,  he  may  avoid  the  statute  by  calling  his 
action  one  to  quiet  title,  declaring  upon  his  ownership  gener- 
ally and  demanding  that  his  adversary  appear  and  plead  the 
tax  deed.  This  is  surely  a  subordination  of  substance  to  form ; 
a  thing  is  not  changed  by  changing  its  name;  where  the  sole 
object  of  an  action  is  to  get  rid  of  a  tax  deed  as  a  claim  of  title 
adverse  to  the  plaintiff,  we  see  no  reason  why  it  is  not  as  much 
an  action  to  annul  or  set  aside  such  deed  as  though  expressly 
so  designated.  In  suppoH;  of  respondent's  position,  37  Cyc, 
pp.  1500  and  1501,  is  cited ;  but  the  decisions  there  collated  seem 
rather  to  militate  against  the  position  taken.  As  we  read  them, 
the  cases  of  Kipp  v.  Johnson,  31  Minn.  360,  17  N.  W.  957, 
Flickinger  v.  Cornwell,  22  S.  D.  382,  117  N.  W.  1039,  Smith 
V.  Sherry,  5i  Wis.  114,  11  N,  W.  465,  seem  to  support  the  view 
that  this  action  as  it  finally  exhibits  itself  in  the  agreed  state- 
ment of  facts  is  subject  to  the  limitational  provisions  of  the 
statute  in  question. 

But  we  cannot  hold  that  reversible  error  occurred  in  refusing 
the  leave  to  amend.  "While  it  is  the  policy  of  our  law  to  per- 
mit amendments  to  pleadings  in  order  that  litigants  may  have 
their  causes  submitted  upon  every  meritorious  consideration  that 
may  be  open  to  them  (Rev.  Codes,  sees.  6588,  6589),  and  while 
it  is  the  rule  to  allow,  and  the  exception  to  deny,  amendments 
{Leggat  v.  Palmer,  39  Mont.  302,  102  Pac.  327;  Flaherty  v. 
Butte  Electric  By.  Co.,  43  Mont.  141,  115  Pac.  40),  yet  they 
[8]  are  not  at  all  stages  of  the  proceedings  a  matter  of  right. 
After  issue  joined,  the  matter  lies  within  the  sound  judicial  dis- 
cretion of  the  trial  court,  and  an  abuse  of  that  discretion  must 
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be  made  to  appear  before  this  court  can  say  that  a  refusal  of 
leave  to  amend  was  wrong.  No  showing  whatever  was  made 
[9]  by  the  appellant  in  support  of  his  application ;  no  explana- 
tion or  excuse  was  offered  for  the  delay  in  making  the  same. 
As  we  recall  the  oral  argument,  counsel  for  appellant  stated 
that  he  had  considered  the  necessity  of  pleading  the  statute 
and  had  deliberately  chosen  not  to  do  so.  At  the  time  the  ap- 
plication was  made  the  appellant's  answer  had  been  on  file  for 
something  like  four  months  and  a  half;  the  cause  was  before 
the  court  for  argument;  the  parties  had  all  agreed,  some  eleven 
days  before,  upon  the  facts  which  should  be  the  basis  of  de- 
cision, and  it  is  possible  that  had  the  amendment  been  allowed, 
further  pleadings  and  additional  delay  might  have  been  re- 
quired. The  statute  of  limitations,  it  is  true,  is  an  entirely 
legitimate  defense,  and  no  refusal  of  leave  to  amend  could  be 
justified  solely  because  the  amendment  offered  was  the  statute 
of  limitations;  but  in  view  of  the  circumstances  above  men- 
tioned, we  do  not  feel  warranted  in  saying  that  the  court  clearly 
abused  its  discretion  in  refusing  the  leave. 

Such  other  questions  as  are  discussed  in  the  briefs  of  counsel 
are  merely  incidental.  What  has  been  written  above  disposes 
of  the  essentials  of  these  appeals  and  requires  that  the  judgment 
and  order  overruling  the  motion  for  new  trial  be  affirmed.  Or- 
dered accordingly.  Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway  codt 
cur. 

Behearing  denied  September  20,  1913. 
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STATE    BX  BED.    JACOBSON,    Relator,    v.   BOARD     OP 
COUNTY  COMMISSIONERS,  Respondent. 

(No.  3^339.) 
(Submitted  June  9,  1913.    Decided  June  19,  1913.) 

[134  Pac.  291.] 

New  Counties — County  Commissioners — Jurisdiction — Powers—^ 
Statutes — Amsndmsnts — Effect  on  Pending  Proceedings — 
Certiorari. 

New  Counties — Count7  Commissioners — Excess  of  Jurisdietion^^ertioniK. 
ly  2.  Certiorari  lies  to  review  the  actions  of  boards  of  eoun^  com- 
missioners taken  with  reference  to  the  creation  of  new  counties,  thej 
being  required,  in  such  proceedings,  to  act  as  gtuui- judicial  tribunals 
withui  the  meaning  of  section  7203,  Revised  Codes,  which  provides  that 
fhe  writ  may  go  when  a  board  exercising  judicial  functions  has  ex- 
ceeded its  jurisdiction  and  there  is  no  appeal  or  any  plain,  speedy  and 
adeqate  remedy. 

Same— ^Exclusion  and  Inclusion  of  Territory — County  Commissioners — Limit 
of  Power. 

3,  4.  Chapter  112,  Laws  of  1911,  did  not,  and  Chapter  133, 
Laws  of  1913,  amendatory  of  the  former  Act,  does  not  empower  a 
board  of  county  commissioners  to  incorporate  territory  within  the 
boundaries  of  a  proposed  new  county  which  is  not  included  in  the 
petition  praying  for  its  creation,  or  to  exclude  territory  unless  a  proper 
petition  for  withdrawal  thereof  is  presented. 

Amendatory  Statutes — Effect  on  Pending  Proceedings. 

5.  If  an  amendatory  Act  changes  the  very  basis  of  a  right  or  affects 
the  jurisdiction,  and  provision  is  not  made  for  a  saving  clause,  pro- 
ceedings initiated  under  the  old  law  may  not  be  completed  under  the 
new. 

New  Counties — Statutes — ^Effect  of  Amendments  on  Pending  Proceedings-* 
Case  at  Bar. 

6.  Proceedings  for  the  creation  of  a  new  county  were  instituted  under 
CSiapter  112,  Laws  of  1911,  and  petitions  containing  the  necessary 
recitals  presented  to  the  proper  board  of  county  commissioners.  One 
of  the  essentials  to  favorable  action  by  the  board  under  Chapter  112 
was  that  the  county  proposed  to  be  created  had  property  of  the 
assessed  valuation  of  $4,000,000.  Proclamation  calling  for  an  election 
was  not  made  until  after  Chapter  112  had  been  amended  by  Laws  of 
1913  (Chapter  133,  p.  484).  Chapter  133  amended  the  original  Act 
(Chapter  112)  by  authorizing  the  creation  of  a  new  county  if  it 
possessed  assessable  property  to  the  amount  of  $3,000,000 — thus  chang- 
ing the  very  basis  of  the  proceedings  and  the  jurisdiction  of  the 
board.  Held,  on  certiorari,  under  the  rule  declared  in  paragraph  5 
above,  that  in  assuming  to  complete  the  proceedings  under  the  Act 
of  1913,  the  board's  action  was  without  jurisdiction  and  void. 

Ori^nal  application  for  writ  of  certiorari  to  review  the  ae- 
tions  of  the  board  of  county  commissioners  of  Teton  county  lock* 
ing  to  the  creation  of  Toole  county.    Writ  issued. 
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Messrs.  Norris  dk  Hurd,  and  Mr.  John  W.  Cobum,  for  Ee- 
later;  Mr.  Edwin  L.  Norris  and  Mr.  George  E.  Hurd  argued 
the  cause  orally. 

Messrs.  Walsh,  Nolan  dk  ScaUon,  for  Respondent,  submitted 
a  brief;  Mr.  C.  B.  Nolan  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Certiorari  to  review  the  action  of  the  board  of  county  com- 
missioners of  Teton  county.  This  proceeding  was  instituted  hy 
Henry  Jacobson,  a  taxpayer  and  qualified  elector  within  that 
portion  of  Teton  county  which  was  sought  to  be  oi^nized  into 
a  new  county  to  be  known  as  Toole  county.  On  May  22,  1912^ 
certain  residents  of  the  western  portion  of  Hill  county  and  the 
northern  portion  of  Teton  county  presented  to  the  county  com- 
missioners of  Teton  county  petitions,  in  due  form  and  sub- 
scribed by  the  requisite  number  of  qualified  electors,  pray- 
ing for  the  creation  of  a  new  county  to  be  called  Toole  county,, 
to  comprise  twenty-nine  townships  in  the  western  portion  of  Hill 
county  and  substantially  all  of  the  northern  half  of  Teton 
county,  excepting  about  seven  townships — ^the  lines  being  drawn 
so  as  to  exclude  the  town  of  Cut  Bank  from  the  proposed  county. 
The  petition  recites  that  the  assessed  valuation  of  the  prop- 
erty within  the  proposed  new  county  is  $4,122,357.  Notice  was 
thereupon  given  for  a  hearing  for  June  21.  Adjournments 
were  taken  from  day  to  day  to  July  5,  on  which  last-named 
date  a  final  hearing  was  had;  twelve  requests  for  withdrawals 
were  denied,  the  prayer  of  the  petitions  granted,  the  proper 
resolution  adopted,  and  the  board  determined  the  boundasies 
of  the  proposed  new  county  as  described  in  the  petitions;  that 
the  petitions  contained  the  requisite  number  of  genuine  signa- 
tures; that  no  lines  of  the  proposed  new  county  would  pass 
within  eighteen  miles  of  the  county  seat,  of  Hill  county  or  the 
county  seat  of  Teton  county;  that  within  the  boundaries  of 
the  proposed  new  county  was  property  of  the  assessed  valos* 
tion  of  more  than  four  million  dollars  as  shown  by  the  last  as- 
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sessment;  that  the  formation  of  the  proposed  new  county 
would  not  reduce  the  assessed  valuation  of  either  Hill  county 
or  Teton  county  to  less  than  five  million  dollars  or  the  area 
of  either  to  an  amount  less  than  800  square  miles  of  surveyed 
lands;  that  the  proposed  new  county  should  be  a  county  of 
the  seventh  class  and  its  name  should  be  Toole.  The  board 
thereupon  adjourned  to  July  15,  on  which  date  the  proposed 
new  county  was  divided  into  suitable  road  districts,  school 
districts  and  election  precincts ;  the  proper  election  officers  were 
appointed;  an  election  called  for  October  15,  1912,  and  due 
proclamation  thereof  made  and  published.  In  this  proclama- 
tion the  territory  in  which  the  election  was  to  be  held  was 
described  the  same  as  in  the  original  petitions  and  in  the  reso- 
lution adopted  on  July  5.  The  board  thereupon  adjourned 
sine  die.  On  March  26,  1913,  the  board  being  in  session,  an 
attorney  representing  certain  petitioners  moved  the  board  *'to 
take  up  the  petition  for  the  creation  of  Toole  county  and  to 
proceed  to  finally  determine  the  same."  At  the  same  time  there 
was  presented,  considered  and  allowed  ^'a  pretended  petition 
for  the  withdrawal  of  territory  from  the  proposed  Toole 
county."  On  that  day  the  board  adopted  a  resolution  grant- 
ing the  prayer  of  the  petitions  filed  May  22,  1912,  for  the  cre- 
ation of  the  proposed  new  county  to  be  known  as  Toole  county ; 
defined  its  boundaries;  determined  that  the  petitions  contained 
the  necessary  number  of  genuine  signatures;  that  no  lines 
of  the  proposed  new  county  would  pass  within  eighteen  miles 
of  the  county  seat  of  Hill  county  or  the  county  seat  of  Teton 
county;  that  the  territory  sought  to  be  included  within  the 
new  county  contained  property,  according  to  the  last  assess- 
ment, of  at  least  three  mUlian  dollars;  that  the  formation  of 
the  new  county  would  not  reduce  the  assessed  valuation  of 
property  in  either  Teton  county  or  Hill  county  to  a  sum  less 
than  five  million  dollars  or  the  area  of  either  of  those  counties 
to  an  amount  less  than  800  square  miles  of  surveyed  land ;  that 
the  proposed  new  county  would  be  a  county  of  the  seventh 
class  and  be  known  as  Toole  county.  The  board  further  divided 
the  proposed  new  county  into  road  districts,  school  districts 
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and  election  precincts;  appointed  election  officers  and  entered 
an  order  ''that  the  election  for  the  purpose  of  creating  said 
county  and  organizing  the  same  as  required  by  law  be  post- 
poned until  the  a5th  day  of  June,  1913."  On  March  27,  a 
proclamation  was  issued  calling  an  election  for  June  25,  1913, 
within  the  territory  described  in  the  resolution  of  the  day 
previous,  and  publication  thereof  was  ordered.  On  May  21 
this  proceeding  was  instituted.  The  petition  sets  forth  the 
foregoing  facts  somewhat  more  in  detail,  and  then  alleges  that 
an  election  was  not  held  on  October  15,  1912,  as  ordered;  ''that 
said  pretended  petition  for  withdrawal  of  territory  from  said 
proposed  Toole  county  was  not  signed  by  any  petitioners  and 
in  no  respect  conformed  to  or  complied  with  the  provisions  of 
law  relating  to  petitions  for  the  withdrawal  of  territory  from 
a  proposed  new  county  and  no  other  withdrawal  petitions,  ex- 
cept those  hereinbefore  referred  to  and  which  were  denied  on 
or  previous  to  July  5th,  1912,  were  presented  to  or  considered 
by  said  board."  It  is  further  alleged  that  the  resolution 
adopted  on  March  26,  defining  the  boundaries  of  the  proposed 
new  county,  included  within  the  boundaries  of  such  proposed 
new  county  territory  for  which  no  petition  had  ever  been  pre- 
sented; that  after  the  board  had  granted  the  withdrawal  peti- 
tion and  had  excluded  from  the  proposed  new  county  the  terri- 
tory described  in  such  withdrawal  petition,  the  assessed  valu- 
ation of  property  within  the  proposed  new  county  was  then 
less  than  four  million  dollars  and  only  slightly  in  excess  of 
three  million  dollars.  It  is  further  alleged  that  all  prepara- 
tions are  being  made  for  holding  the  election  on  the  25th  of 

« 

June,  and  that,  if  such  election  be  held,  large  expenditures  will 
be  incurred  and  the  taxes  of  this  relator  increased  thereby. 
A  motion  to  quash  the  writ  was  interposed  and  the  cause 
argued  and  submitted  for  final  determination,  it  being  agreed 
that  the  petition  contains  all  the  facts  necessary  to  a  complete 
determination  of  the  questions  sought  to  be  raised. 

1.  Is  the  remedy  by  certiorari  available!  Section  7203,  Ee- 
[1]  vised  Codes,  provides  that  the  writ  may  be  issued  by  the 
supreme  court  "when  an  inferior  tribunal,  board  or  officer. 
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exercismg  judicial  functions,  has  exceeded  the  juriscBction  of 
such  tribunal,  board  or  ofKcer,  and  there  is  no  appeal,  nor,  in 
the  judgment  of  the  court,  any  plain,  speedy  and  adequate 
remedy.''  It  is  urged  upon  us  that  the  phrase  ''exercising  ju- 
dicial functions"  ^ves  character  to  the  preceding  words  ''tri- 
bunal, board  or  ofScer,*'  and  limits  the  exercise  of  this  writ 
to  a  review  of  the  acts  of  those  tribunals  whfch  are  clothed  with 
judicial  power  by  section  1,  Article  VIII  of  the  Constitution, 
and  the  ofiScers  of  such  tribunals,  or,  in  other  words,  that  the 
writ  runs  only  to  courts  or  judges;  but  with  this  we  do  not 
agree.  The  common-law  writ  of  certiorari  issued  to  review  the 
decisions  of  guo^i- judicial  bodies  as  well  as  those  of  courts.  (1 
Bailey  on  Habeas  Corpus,  Certiorari,  etc,  sec.  171;  2  Spelling 
on  Extraordinary  Relief,  sec.  1949;  6  Cyc.  751.)  It  has  been 
the  common  practice  to  employ  the  writ  to  annul  proceedings 
of  such  bodies  as  city  councils,  boards  of  county  commission- 
ers and  the  like,  whenever  such  bodies  exercised  judicial  func- 
tions and  exceeded,  or  acted  without,  jurisdiction.  So  that, 
when  our  legislature  employed  the  phrase  "exercising  judicial 
functions"  above,  it  was  intended  to  characterize  the  antecedent 
terms  "tribunal,  board  or  ofScer"  and  give  to  them  a  meaning 
which  comprehends  guosi- judicial  bodies  as  well  as  courts  and 
judicial  ofScers  strictly  so  called,  just  as  they  did  comprehend 
such  giio^ judicial  boddes  in  the  practice  at  the  time  the  statute 
was  first  adopted.  The  question  was  determined  by  this  court 
in  harmony  with  these  views,  in  State  ex  rel.  Buck  v.  Board  of 
County  Commrs.,  21  Mont.  469,  54  Pac.  939,  and  we  see  no  rea- 
son for  changing  our  opinion. 

Nothing  that  is  said  in  Stc^e  ex  rel.  Arthurs  v.  Board  of 
County  Commrs,,  44  Mont.  51,  118  Pac.  804,  can  be  con- 
strued as  conflicting  with  these  views.  In  that  case  we  assumed 
l^at  the  board  of  county  commissioners  was  acting  as  a  qv/isi- 
judicial  body,  but  held  that  even  so  its  refusal  to  take  juris- 
diction of  a  matter  properly  before  it,  or,  after  having  acquired 
jurisdiction,  its  refusal  to  proceed,  or  its  erroneous  determina- 
tion of  a  preliminary  question  of  law  upon  which  it  refused  to 
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examine  the  merits  of  the  matter  before  it,  would  be  corrected 
by  mandamus,  and  further  than  that  we  did  not  go. 

2.  In  proceedings  for  the  organization  of  a  new  county,  the 
[2]  board  of  county  commissioners  is  required  to  act  as  a 
quasi-jndieml  tribunal,  within  the  meaning  of  that  phrase  as 
used  in  section  7203  above.  Chapter  112,  Laws  of  1911,  fa- 
miliarly known  as 'the  Leighton  Act,  constitutes  the  board  of 
county  commissioners  the  tribunal  which  shall  have  control  of 
the  proceedings  for  the  creation  of  a  new  county.  Upon  the 
filing  of  a  petition  the  board  "shall  forthwith  fix  a  date  to  hear 
the  proof  of  the  said  petitions  and  of  any  opponents  thereto." 
At  the  time  so  fixed,  the  board  shall  hear  the  petitioners  and 
any  opponents,  and  to  that  end  ''shall  receive  the  proofs  offered 
to  establish  or  controvert  the  facts  set  forth  in  said  petition 
or  petitions,"  and  from  such  hearing  the  board  shall  determine 
(1)  the  boundaries  of  the  proposed  new  county;  (2)  whether 
the  petition  contains  the  genuine  signatures  of  at  least  one- 
half  of  the  qualified  electors,  etc.;  (3)  whether  any  line  of 
the  proposed  new  county  passes  within  eighteen  miles  of  the 
county  seat  of  any  county  proposed  to  be  divided;  (4)  whether 
the  proposed  county  contains  taxable  property  of  the  value  of 
at  least  four  million  dollars;  (5)  whether  the  creation  of  the 
new  county  will  reduce  the  assessed  valuation  of  any  existing 
county  to  an  amount  less  than  the  minimum  allowed  by  law; 
(6)  whether  the  area  of  any  existing  county  will  be  reduced 
to  less  than  800  square  miles  of  surveyed  land;  and  (7)  the 
class  to  which  the  proposed  county  will  belong  and  its  name 
as  stated  in  the  petition.  The  facts  required  to  be  set  forth  in  the 
petition  are  prescribed,  and  an  affidavit  is  required  that  the  signa- 
tures to  the  petition  are  genuine.  It  is  very  clear  that  every 
fact  necessary  to  be  set  forth  in  the  petition  and  affidavit  is 
subject  to  be  controverted  by  the  opponents  of  the  new  county ; 
and,  if  this  be  done  in  any  given  instance,  the  board  must  then 
receive  evidence  and  render  its  determination  thereon.  While 
it  is  true  that  most  of  the  facts  required  to  be  proved  can  be 
proved  if  they  exist,  by  records  which  cannot  be  disputed,  even 
so  the  board  is  required  to  consider  the  evidence,  weigh  the 
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same  and  deduce  its  determination  therefrom.  But  assume  that 
the  petition  is  attacked  on  the  ground  that  certain  signatures 
thereon  necessary  to  make  up  the  required  number  are  not 
genuine — ^that  they  are  forgeries  or  fictitious ;  certain  it  is  then 
that  in  receiving  conflicting  evidence  upon  this  question,  weigh- 
ing the  same  and  determining  therefrom  the  truth  or  falsity  of 
the  allegation  that  the  signatures  are  genuine,  the  board  is  exer- 
cising some  judgment  and  discretion  sufScient  to  bring  its  ac- 
tions within  the  definition  of  giMm- judicial  functions,  as  given 
by  this  court  in  Bair  v.  Struck,  29  Mont.  45,  63  L.  R.  A.  481, 
74  Pac.  60. 

3.  A  valid  petition  describing  the  territory  to  be  included 
[8]  within  the  proposed  new  county  is  the  very  foundation 
of  the  proceedings  for  the  creation  of  a  new  county  under  Chap- 
ter 112  of  the  Laws  of  1911,  or  under  the  amendatory  Act 
(Chapter  133,  Laws  of  1913).  While  under  certain  circum- 
stances the  board  is  authorized  to  exclude  territory,  there  is 
not  any  authority  in  the  board  to  incorporate  new  territory 
for  which  there  has  not  been  any  petition  presented.  This  pro- 
ceeding is  purely  statutory,  and  for  every  act  of  the  board, 
justification  must  be  found  written  in  the  statute  in  express 
terms  or  necessarily  implied;  and  since  there  is  not  any  au- 
thority conferred  upon  the  board  to  incorporate  new  territory, 
the  order  of  March  26,  1913,  including  within  the  boundaries 
of  the  proposed  new  county  territory  not  included  in  the  de- 
scriptions given  in  the  petitions  filed  for  the  creation  of  such 
county,  was  in  excess  of  jurisdiction  and  void. 

4.  While  authority  is  conferred  upon  the  board  to  exclude 
territory  **upon  petition  of  not  less  than  fifty  per  cent  of  the 
[4]  qualified  electors  of  any  territory  lying  within  said  pro- 
posed new  county  and  contiguous  to  the  boundary  line  of 
the  said  proposed  new  county  and  of  the  old  county  from  which 
such  territory  is  proposed  to  be  taken,  and  lying  entirely  within 
a  single  old  county,  and  described  in  said  petition,  asking  that 
said  territory  be  not  included  within  the  proposed  new  county," 
the  authority  is  limited  to  the  circumstances  just  enumerated. 
Beyond  the  terms  of  the  statute  the  authority  does  not  exist. 
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In  the  present  instance  it  is  alleged  in  the  petition  that  the 
board  of  county  commissioners  eliminated  from  the  proposed 
new  county  a  large  amount  of  territory  without  any  petition 
having  been  presented  therefor,  and  this  allegation  is  admitted. 
The  withdrawal  petition  mentioned  in  the  statute  quoted  above 
is  indispensable  to  the  existence  of  the  right  to  exclude,  and 
in  the  exclusion  of  territory  without  such  petition  as  the  law 
contemplates,  the  board  in  its  order  of  March  26  exceeded  its 
jurisdiction,  and  its  act  in  that  regard  was  void. 

S.  That  the  board  of  county  commissioners  did  not  have  any 
jurisdiction  to  make  the  order  granting  the  petition  for  the 
creation  of  Toole  county  on  March  26,  1913,  or  to  issue  the 
proclamation  of  March  27,  is  apparent.  At  the  time  the  peti- 
[6,6]  tions  were  filed  (May  22,  1912),  Chapter  112,  Laws  of 
1911,  was  in  full  force  and  effect.  At  the  time  the  order  was 
made  and  the  proclamation  issued,  that  Chapter  had  been 
amended  by  an  Act  which  was  approved  and  which  went  into 
effect  on  March  21,  1913.  (Laws  1913,  p.  484.)  Section  1  of 
the  original  Act  contains  four  distinct  prohibitions  against  the 
creation  of  a  new  county.  Paraphrased,  that  portion  of  section 
1  of  Chapter  112  above,  relating  to  this  subject,  would  read  as 
follows:  "A  new  county  shall  not  be  created  (1)  if  its  crea- 
tion reduces  the  assessed  valuation  of  any  other  county  to  less 
than  five  million  dollars;  or  (2)  if  its  creation  reduces  the  area 
of  any  existing  county  to  less  than  800  square  miles  of  sur- 
veyed land;  or  (3)  if  any  line  of  the  proposed  new  county 
passes  within  eighteen  miles  of  the  county  seat  of  any  old 
county  proposed  to  be  divided;  or  (4)  if  the  new  county  has 
not  property  of  the  assessed  valuation  of  four  million  dollars." 
As  indicated  above,  the  statute  enjoins  upon  the  board  the  duty 
to  ascertain  and  determine  that  the  proposed  new  county  does 
not  infringe  upon  any  of  these  prohibitions,  and  if  it  does,  the 
end  of  the  proceeding  for  its  creation  is  at  hand.  The  board 
must  find  aflfirmatively  ''that  the  proposed  new  county  contains 
property  of  an  assessed  valuation  of  at  least  four  million  dol- 
lars.*' This  is  jurisdictional,  and  without  this  finding  the 
board  cannot  proceed  under  Chapter  112  above.    At  the  hearing 
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had  on  March  26,  1913,  the  board  ascertained  and  determined 
that  the  proposed  new  county  of  Toole  contains  property  of 
the  yalne  of  at  least  $3,000,000.  That  this  finding  is  not  suffi- 
cient to  warrant  the  board-  in  proceeding  further,  and  that  all 
subsequent  proceedings  were  and  are  void,  must  be  conceded 
if  the  action  of  the  board  is  to  be  controlled  by  Chapter  112 
aEove. 

But  the  board  apparently  assumed  that  its  action  was  to  be 
goyemed  by  the  amendatory  statute  which  had  been  approved 
and  went  into  effect  five  days  before  the  meeting  of  March 
26  was  held.  The  amendatory  Act  follows  the  original  Act  in 
enumerating  the  prohibitions  1,  2  and  3,  but  amends  the  original 
Act  by  substituting  ** three  millions"  for  ''four  millions'*  as  the 
Tninimnm  assessed  valuation  of  the  proposed  new  county.  The 
board's  determination  is  justified  if  the  proceedings  had  been 
taken  under  the  amendatory  Act,  but  is  not  justified  under  the 
original  Act.  And  this  brings  us  to  a  consideration  of  the 
question:  What  was  the  effect  upon  the  pending  proceedings 
of  the  amendments  to  Chapter  112,  there  being  no  saving  clause 
in  the  amendatory  Act? 

Section  119,  Revised  Codes,  provides:  "Where  a  section  or  a 
part  of  a  statute  is  amended,  it  is  not  to  be  considered  as  hav- 
ing- been  repealed  and  re-enacted  in  the  amended  form,  but  the 
portions  whdch  are  not  altered  are  to  be  considered  as  having 
been  the  law  from  the  time  when  they  were  enacted,  and  the 
new  provisions  are  to  be  considered  as  having  been  enacted 
at  the  time  of  the  amendment."  This  merely  states  a  general 
rule  as  it  was  recognized  by  the  authorities  at  the  time  our 
Codes  were  adopted.  (Black  on  Interpretations  of  the  Laws, 
sec.  133;  36  Cyc.  1083;  Ely  v.  Holton,  15  N.  Y.  595;  Moore  v. 
Mausert,  49  N.  Y.  332.)  In  City  of  Helena  v.  Bogan,  27  Mont. 
135,  69  Pac.  709,  this  court  said:  ''Where  a  provision  is  amended 
by  an  Act  using  the  words  'to  read  as  follows,'  it  must 
be  the  intention  of  the  lawmakers  to  make  the  amendment  a 
substitute  for  the  old  provision,  and  to  have  it  take  its  place 
exclusively."  The  same  rule  is  stated  in  1  Lewis'  Sutherland 
on  Statutory  Construction,  second  edition,  section  237,  as  follows: 
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"The  amendment  operates  to  repeal  all  of  the  section  amended 
not  embraced  in  the  amended  form«  The  portions  of  the 
amended  sections  which  are  merely  copied  without  change  are 
not  to  be  considered  as  repealed  and  again  enacted,  but  to  have 
been  the  law  all  along;  and  the  new  parts  or  the  changed  por- 
tions are  not  to  be  taken  to  have  been  the  law  at  any  time 
prior  to  the  passage  of  the  amended  Act."  The  effect  which 
an  amendment  has  upon  pending  proceedings  is  tersely  stated 
by  the  supreme  court  of  Indiana,  in  Mayne  v.  Board  of 
Commrs.,  123  Ind.  132,  24  N.  E.  80,  as  follows:  ''It  may  be  con- 
ceded, when  one  or  more  sections  of  a  statute  are  amended  in 
the  mode  prescribed  by  the  Constitution,  that  the  amended 
sections  cease  to  exist,  and  the  sections  as  amended  are,  in 
effect,  incorporated  into  the  original  Act;  but  when  the  new 
law  is  a  substantial  re-enactment  of  the  old,  merely  changing 
modes  of  procedure,  but  not  changing  the  tribunal  or  the  basis 
of  the  right,  and  when  it  takes  effect  simultaneously  with  the' 
repeal  of  the  old  Act,  it  will  be  presumed,  even  without  an 
express  saving  clause  that  the  legislature  intended  that  pro- 
ceedings instituted  under  the  old  law  should  be  carried  to  com- 
pletion under  the  new."  The  converse  of  this  proposition  ia 
equally  true:  If  the  amendment  changes  the  very  basis  of  the 
right  or  affects  the  jurisdiction,  it  cannot  be  that  the  legisla- 
ture intended  the  proceeding  to  be  completed  under  the  new 
Act.  From  March  21,  1913,  there  was  not  any  statute  author* 
izing  the  creation  of  a  new  county  with  a  minimum  assessed 
valuation  of  property  of  four  million  dollars.  The  provision 
fixing  that  minimum  limit  was  repealed  by  the  new  Act.  Prior 
to  that  date  there  was  not  any  statute  authorizing  the  creation 
of  a  new  county  with  an  assessed  valuation  less  than  four  mil- 
lions. The  provision  for  a  new  county  based  upon  an  assessed 
valuation  of  three  millions  as  the  minimum  dates  from  the 
21st  day  of  March,  1913.  It  will  be  observed  from  a  considera- 
tion of  the  original  Act  and  the  amendatory  statute  that  the 
value  of  the  assessable  property  has  at  all  times  been  the  very 
basis  for  the  creation  of  a  new  county.  While  the  statute  au- 
thorizes withdrawals  of  territory  from  the  proposed  county  aa 
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its  boimdaries  are  prescribed  in  the  petitions  for  its  creation, 
yet  the  statute  declares  that  whenever  by  such  withdrawals 
the  assessed  valuation  is  reduced  below  the  minimum,  'Hhen 
such  new  county  shall  not  be  created  or  organized."  Again, 
each  of  the  statutes  specifically  enjoins  upon  the  board  the 
duty  to  ascertain  and  declare  afiSrmatively  that  the  proposed 
new  county  contains  property  of  the  value  equal  to  or  exceeding 
the  minimum  provided  by  law.  The  change  wrought  by  the 
amendatory  statute  affects  the  very  basis  of  the  proceedings 
and  the  jurisdiction  of  the  board,  and  therefore  the  new  Act 
cannot  control  proceedings  pending  at  the  time  it  went  into 
effect. 

Every  elector  who  signed  a  petition  for  the  creation  of  Toole 
county  did  so  with  the  knowledge  and  understanding  that  what- 
ever withdrawals  of  territory  might  be  had,  the  remaining  prop- 
erty within  the  new  county  must  have  a  valuation  of  at  least 
four  million  dollars,  or  the  proceedings  for  its  creation  would 
fail.  It  would  be  absurd  to  say  that  the  men  who  signed  a 
petition  under  those  circumstances  consented  to  the  creation 
of  a  new  county  with  property  of  an  assessed  valuation  of  only 
three  million  dollars.  The  rate  of  taxation  in  a  county  having 
only  three  millions  might  be  very  much  greater  than  in  a  county 
with  four  millions;  but  whether  it  would  be  or  not,  the  statute 
does  not  authorize  the  board  to  substitute  for  the  petition  which 
the  electors  have  presented,  a  petition  based  upon  an  entirely 
different  set  of  circumstances  or  to  act  without  any  petition  at 
all.  There  never  was  a  petition  presented  to  the  board  for 
the  creation  of  Toole  county  with  an  assessed  valuation  less  than 
four  millions,  and  therefore  the  order  of  March  26,  calling  an 
election  for  the  creation  of  a  new  county  with  property  of  the 
assessed  value  of  only  three  millions  or  thereabouts,  and  much 
less  than  four  millions  of  dollars,  was  without  jurisdiction  and 
void. 

It  is  ordered  that  the  proceedings  of  the  board  of  county 
commissioners  taken  on  March  26,  1913,  including  within  the 
boundaries  of  the  proposed  Toole  county  certain  territory  not 
theretofore  petitioned  for,  and  in  excluding  from  the  boundaries 
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of  said  proposed  county  territory  for  which  no  proper  with- 
drawal petitions  had  been  presented,  and  in  granting  the  peti- 
tions for  the  creation  of  said  county,  defining  its  boundaries, 
etc.,  as  set  forth  in  the  resolution  of  that  date,  adopted  by  such 
board;  and  the  resolution  adopted  on  the  same  day  postponin^^ 
the  election  to  June  25,  1919,  and  the  proclamation  for,  and 
notice  of,  an  election  to  determine  whether  or  not  the  said 
county  of  Toole  should  be  created,  made  and  entered  on  the 
27th  day  of  March,  1913,  be  and  the  same  are  hereby  annulled. 

m 

Mb.  Chibf  Justice  Bbantly  and  Mr.  Justice  Sannbb  con- 
cur. 


STATE   EX   WL.   RASMUSSEN,   Relator,   v.   BOARD    OP 
COUNTY  COMMISSIONERS,  Rbsponi>knt. 

(No.  8,340.) 

(Submitted  June  9,  1913.    Decided  June  19,  191B.) 

[134  Ptec.  296.] 

(For  syUabiu,  see  State  ex  reh  JcLcobson  y.  Bowrd  of  Ccuniy  CoiiMiiiHioiMr*, 

ante,  p.  531.) 

Original  application  by  R.  C.  RasmuaBcn  to  review  certain 
actions  taken  by  the  board  of  county  commissioners  of  Teton 
county  with  reference  to  the  proposed  creation  of  Pondera 
county.    Writ  issued* 

Messrs.  Norris  &  Hurd,  for  Relator,  argued  the  cause  orally. 

Mr.  0.  W.  McCannell,  and  Mr.  J.  A.  McDonorigh,  for  R^ 
spondent,  submitted  a  brief;  Mr.  McConnell  argued  the  cause 
orally. 

MR,  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Certiorari  to  review  the  action  of  the  board  of  county  commis- 
sioners of  Teton  county.    This  proceeding  was  instituted  by  R» 
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C.  Rasmuasen,  a  taxpayer  and  qualified  elector  within  that  por- 
tion of  Teton  county  which  was  sought  to  be  organized  into  a 
new  county  to  be  known  as  Pondera  county.  On  February  24, 
1913,  certain  residents  of  the  western  portion  of  Chouteau 
county  and  the  northern  portion  of  Teton  county  presented  to 
the  county  commissioners  of  Teton  county  petitions  in  due 
form,  subscribed  by  the  requisite  number  of  electors,  praying 
for  the  creation  of  Pondera  county,  to  indudie  nine  townships 
in  the  western  portion  of  Chouteau  county  and  substantially 
all  of  the  north  half  of  Teton  county.  The  petition  recites  that 
the  property  subject  to  taxation  within  the  proposed  new  county 
has  an  assessed  valuation  of  $5,722,130.  Notice  was  given  and 
a  hearing  set  for  March  25.  There  was  an  adjournment  to 
March  26,  when  the  cause  was  taken  up  by  the  board,  and 
upon  the  suggestion  of  J.  A.  McDonough,  an  attorney  repre- 
senting interested  petitioners,  the  board  eliminated  from  the 
proposed  county  certain  territory  constituting  something  more 
than  a  township,  and  upon  the  objection  of  attorney  Schmidt, 
representing  Chouteau  county,  the  board  eliminated  six  of  the 
nine  townships  to  be  taken  from  Chouteau  county.  The  board 
further  entertained  a  withdrawal  petition  and  granted  the  same, 
thereby  eliminating  substantially  one-half  of  that  portion  of 
the  territory  originally  sought  to  be  taken  from  Teton  county. 
The  board  then  adopted  a  resolution  defining  the  boundaries  of 
the  proposed  new  county  as  thus  amended;  finding  the  facts 
as  required  by  law ;  divided  the  proposed  new  county  into  elec- 
tion precincts,  road  and  school  districts,  appointed  the  neces- 
sary election  officers  and  called  an  election  for  June  25,  1913. 
On  March  27  a  proclamation  for  the  election  was  duly  made  and 
published,  and  this  proclamation  describes  the  boundary  lines 
of  the  proposed  new  county  as  they  were  described  in  the  reso- 
lution adopted  on  the  26th  of  March.  On  May  21  this  pro- 
ceeding was  instituted.  The  petition  sets  forth  the  foregoing 
facts  in  detail,  and  alleges  that  there  was  not  any  petition  for 
the  withdrawal  of  the  one  and  a  half  townships  withdrawn  at 
the  suggestion  of  attorney  McDonough ;  that  there  was  not  any 
petition  for  the  withdrawal  of  the  six  townships  from  Chou- 
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teau  county,  and  that  the  pretended  petition  for  the  withdrawal 
of  territory  which  was  eonfiddered  by  the  board  and  grranted 
on  March  26  was  fraudulent;  that  it  was  never  signed  by  any 
of  the  persons  whose  names  appeared  attached  to  it;  that 
originally  a  valid  withdrawal  petition  had  been  lodged  with 
the  board  of  county  conmiissioners ;  that  it  had  been  with* 
drawn  from  the  possession  of  the  county  clerk,  the  printed 
form  at  the  head  of  the  petition  detached,  and  a  new  and  a 
different  heading  attached  to  the  signatures,  and  that  it  was 
this  spurious  and  fraudulent  withdrawal  petition,  and  none 
other,  which  was  considered  by  the  board  and  granted  on 
March  26;  that  after  the  eliminations  made  by  the  board  the 
property  included  within  the  boundary  lines  of  the  proposed 
county  had  an  assesssed  valuation  of  less  than  four  million 
and  only  slightly  in  excess  of  three  million  dollars.  It  is  al- 
leged that  all  preparations  for  the  election  are  being  made  and 
that,  if  an  election  is  had,  large  expenditures  will  be  incurred 
and  the  taxes  of  this  petitioner  greatly  increased  thereby.  The 
board  of  county  commissioners  appeared  by  motion  to  quash, 
and  the  cause  was  argued  and  submitted,  it  being  agreed  that 
the  petition  filed  in  this  court  contains  all  the  facts  necessary 
to  a  decision  of  the  questions  sought  to  be  raised. 

Upon  the  authority  of  State  ex  rel.  Jacobson  v.  Board  of 
County  Commissioners  of  Teton  Coimiy,  ante,  p.  531,  it  is 
ordered  that  the  proceedings  of  the  board  of  county  commis- 
sioners of  Teton  county,  taken  on  the  26th  and  27th  days  of 
March,  1913,  eliminating  territory  from  the  boundaries  of  the 
proposed  new  county  to  be  known  as  Pondera  county,  and  adopt- 
ing resolution  granting  the  petition  for  the  creation  of  said 
county,  describing  its  boundaries,  etc,  and  issuing  a  proclama- 
tion for,  and  giving  notice  of,  an  election  to  be  held  on  June 
25,  1913,  to  determine  whether  or  not  Pondera  county  should 
be  created,  be  and  the  same  are  hereby  annulled. 

Ma.  Chief  Justice  Brantlt  and  Mb.  Justice  Sanneb  con- 
cur. 
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LATIMER  ET  Aii.,  Appellants,  t;.  NELSON  ht  al.,  Respond- 
ents. 

(No.  3,326.) 
(Submitted  May  23,  1913.    Decided  June  19,  1913.) 

[133  Pac.  680.] 

Injunction  Order — Record  on  Appeal — Identification  of  Copies 
— Bill  of  Exceptions, 

1.  The  copies  of  papers  constituting  the  record  on  appeal  from  an 
order  (refusing  to  issue  an  injunction  pendente  lite)  must  be  identified 
as  copies  of  the  papers  used  at  the  hearing  in  the  district  court,  by  a 
bill  of  exceptions,  settled  in  a  certificate  of  the  judge;  a  certificate 
by  the  clerk  to  the  effect  that  they  are  correct  copies  being  insufficient. 

Appeal  from  District  Court,  Missoula  County;  Asa  L.  Dun- 
can,  Judge. 

Action  by  John  R.  Latimer  and  others  a^inst  Frank  Nel- 
son, Daniel  L.  McQuarrie  and  John  J.  Flynn,  as  the  board  of 
commissioners  of  Missoula  county.  From  an  order  refusing  to 
issue  an  injunction  pendente  lite,  plaintiffs  appeal.    Affirmed. 

Cause  submitted  on  briefs  of  counsel. 

Messrs,  James  L,  WcMace,  Charles  N.  Madeen,  and  W.  J. 
McCormick,  for  Appellants. 

•     Mr.  Frank  A.  Roberts,  and  Mr.  Dan.  J.  Heyfrom,  for  Re- 
spondents. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  an  order  of  the  district  court  of  Mis- 
soula county  refusing  to  issue  an  injunction  pendente  lite.  The 
principal  question  submitted  for  decision  involves  the  validity 
and  construction  of  Chapter  30  of  the  Laws  of  the  Twelfth 
Legislative  Assembly.  When  the  appeal  was  perfected,  the 
plaintiffs  presented  to  this  court  their  petition  asking  that  an 
injunction  issue  pending  the  appeal  under  the  rule  of  this 
court  relating  to  appeals  from  injunction  orders.     (Rule  XXI, 

Mont.,  Vol.  47--85 
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44  Mont,  xxxix.)  The  petition  was  granted  upon  terms,  and 
thereafter  the  hearing  was  upon  motion  of  counsel  expedited. 
We  are  precluded,  however,  from  considering  the  appeal  on  the 
merits  for  the  reason  that  counsel  for  the  appellants  have  failed 
to  file  a  properly  authenticated  transcript  of  the  record  of  the 
[1]  district  court  upon  which  the  order  was  made.  The  rec- 
ord submitted  consists  of  the  petition  presented  to  this  court 
at  the  time  the  injunction  was  issued,  embodying  copies  of  the 
pleadings,  certain  afSdavits  and  a  stenographic  report  of  the 
evidence  of  one  of  the  defendants.  But  while  these  are  cer- 
tified to  by  the  clerk  as  correct  copies,  they  are  not  embodied 
in  a  bill  of  exceptions  identifying  them  as  the  papers  used  at 
the  hearing  in  the  district  court.  Section  7113,  Revised  Codes, 
provides:  ''On  appeal  from  an  order,  except  an  order  granting 
or  refusing  a  new  trial,  the  appellant  must  furnish  the  court 
with  a  copy  of  the  notice  of  appeal,  of  the  judgment  or  order 
appealed  from,  and  of  papers  used  on  the  hearing  in  the  court 
below."  Section  7115  provides  that  the  copies  referred  to  in 
the  preceding  sections  must  be  certified  to  as  correct  by  the  clerk 
or  attorneys.  As  has  been  repeatedly  announced  by  this  court, 
while  this  latter  section  authorizes  the  clerk  or  attorneys  to 
certify  that  the  copies  furnished  are  correct  copies,  it  does  not 
authorize  either  to  convey  to  this  court  in  a  certificate  the  in- 
formation that  the  copies  furnished  are  copies  of  the  papers 
actually  used  as  the  basis  of  the  order  from  which  the  appeals 
is  taken.  This  information  can  be  furnished  only  by  a  bill  of 
exceptions,  settled  by  a  certificate  of  the  judge  in  the  usual  way. 
{Rumney  Land  &  Cattle  Co,  v.  Detroit  dk  Mont,  C.  Co.,  19 
Mont.  557,  49  Pac.  395 ;  Cornish  v.  FloydrJones,  26  Mont.  153, 
66  Pac.  838 ;  Emerson  v.  McNair,  28  Mont.  578,  73  Pac.  121 ;  In 
re  Dougherty's  Estate,  34  Mont.  336,  86  Pac.  38.)  Since  we  are 
not  furnished'  with  a  transcript  which  we  can  accept  without 
question  as  a  copy  of  the  record  upon  which  the  district  court 
based  its  order,  we  must  observe  the  rule  adopted  in  the  cases 
cited  and  decline  to  consider  the  appeal  on  the  merits.  The 
order  is  therefore  afiSrmed.  Affirmed. 

Mft.  Justice  Holloway  and  Mr.  Justice  Sanneb  concur. 
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STATE  Hx  KESL.  CENTENNIAL  BREWING  CO.,  Relator,  v. 
DISTRICT  COURT  bt  al.,  Respondents. 

(No.  3,328.) 
(Submitted  May  26,   1913.    Decided  June  20,   1913.) 

[133  Pac.  679.] 

Mandamus — When  not  Appropriate  Remedy, 

1.  MandavMis  may  not  be  invoked  to  correct  a  judgment  entered  by 
the  district  court,  or  where  the  remedy  by  appeal  is  plain,  speedy  and 
adequate. 

Original  application  for  writ  of  mand'ate  to  compel  the  Dis- 
trict Court  of  Silver  Bow  County  and  Hon.  Michael  Donlan, 
one  of  its  judges,  to  correct  a  certain  judgment.  Proceedings 
diBmissed. 

Mr,  Chas.  B,  Leonard,  and  Mr,  Frank  A,  Walker,  for  Relator, 
submitted  a  brief;  Mr,  Walker  argued  the  cause  orally. 

For  Respondents,  Mr.  John  Lindsay,  and  Messrs,  Ccmning  & 
Oeagan,  submitted  a  brief;  Mr.  Henry  C.  Smith,  of  counsel,  ar- 
^ed  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
fourt. 

On  March  21,  1913,  an  action  in  unlawful  detainer  was  com- 
menced in  the  district  court  of  Silver  Bow  county,  by  the  Cen- 
tennial Brewing  Company  against  0.  Rouleau  and  Louis  Te- 
treault,  and  such  proceedings  were  had  that  upon  the  trial  a 
verdict  was  returned  in  favor  of  plaintiff  and  against  the  de- 
fendants. Thereupon  counsel  for  plaintiff  requested  the  district 
court  to  render  judgment  upon  the  verdict  in  favor  of  plaintiff 
and  against  the  defendants,  and  as  a  part  of  the  judgment  to 
treble  the  damages.  This  request  was  refused  and  the  court 
rendered  and  had  entered  a  judgment  in  favor  of  the  plain- 
tiff for  the  restoration  of  the  premises  in  controversy  and  for 
damages  as  found  in  the  verdict  and  for  costs« 
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In  effect,  we  are  asked  by  the  writ  of  mandate  to  correct 
[1]  the  judgment  entered  by  the  district  court,  but  such  is 
not  the  office  of  the  writ.  (State  ex  rel,  Montana  Central  By. 
Co.  V.  District  Court,  32  Mont.  37,  79  Pac.  546.) 

Assuming  that  the  circumstances  are  such  that  mandamus 
would  issue  if  the  plaintiff  in  the  action  in  the  district  court 
had  no  other  plain,  speedy  or  adequate  remedy,  we  would  do  a 
grave  injustice  to  other  litigants  before  this  court  if  we  per- 
mitted this  relator  here  to  invoke  the  remedy  by  mandam^us 
to  secure  an  early  hearing  of  its  controversy,  while  others  who 
pursue  the  remedy  by  appeal  are  compelled  to  wait.  Every 
question  sought  to  be  presented  in  this  proceeding  can  be  re- 
viewed by  appeal,  and  the  remedy  by  appeal  is  plain,  speedy 
and  adequate.  Under  such  circumstances  mandamtis  will  not 
lie.     (Sec.  7215,  Rev.  Codes.) 

The  proceeding  is  dismissed. 

Dismdssed. 

Mk.  Chief  Justice  Brantly  and  Mb.  Justice  Sanneb  con- 
cur. 


STATE   EX  EEL.   WILSON,   Respondent,  v.   WILLIS,    Cmr 

Clerk,  et  al.,  Appellants. 

(No.  3,344.) 
(Submitted  June  2,  1913.    Decided  June  20,  1913.) 

[133    Pac.   962.] 

Mandamus — Cities  and  Towns — Aldermen  —  Vacancies  —  Stat- 
utes— Official  Oath — Filing — City  Records— Duties  of  Clerk 
— Mandamus, 

Cities  and  Town*— Council — Vacanciea — How  Filled! — Statutes. 

1.  Held,  that  the  provision  of  section  3236,  Beyised  Codes,  requiring 
"a  majority  vote  of  the  members"  of  the  city  council — i.  «.,  a  majority 
of  those  constituting  the  actual  membership  of  the  body  at  the  time — 
to  fill  a  vacancy  in  an  elective  city  office,  and  not  section  3263,  making 
"a  hiajority  of  the  whole  number  of  the  members  elected'*  requisite 
for  such  purpose,  is  applicable  in  case  a  vacancy  in  its  own  body 
caused  by  resignation  or  death  is  to  be  filled. 
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Same — CouncO — ^Rights  of  Member  Elected  to  Fill  Yacancj. 

2.  Having  been  rightfully  chosen  by  the  city  council  to  fill  a  vacancy 
in  its  own  body,  and  after  taking  and  subscribing  the  constitutional 
oath^  an  alderman  had  the  right  to  have  his  vote  on  the  question  of 
filling  another  vacancy,  caused  by  death,  recorded,  even  though  a 
certificate  of  election  had  not  been  issued  to  him,  and  irrespective 
of  the  mayor's  refusal  to  recognize  him  or  of  the  fact  that  an  action 
to  determine  his  ofScial  status  was  then  pending. 

Same — Alderman — Official  Oath — Duty  to  Pile — Records — Mandamus. 

3.  The  official  oath  of  an  alderman  being  required  to  be  subscribed 
must  be  in  writing,  and  is  intended  to  become  a  record  of  the  city; 
and  since  under  section  3253,  Revised  Codes,  the  city  clerk  must  keep 
all  records,  papers,  etc,  of  the  city,  he  may  be  compelled  by  mandamus 
to  file  such  oath,  as  well  as  record  the  vote  of  such  alderman  upon  the 
question  of  filling  a  vacancy  in  the  council,  his  vote  constituting  part 
of  its  proceedings  at  the  meeting  at  which  the  vacancy  was  filled,  of 
which  record  must  be  made. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McCleman,  Judge. 

Peocbedings  in  mandttte  by  the  state,  on  the  relation  of 
John  D.  Wilson,  to  compel  W.  A.  Willis,  as  clerk  of  the  city 
of  Butte,  and  others,  to  perform  certain  duties.  Belator  had 
judgment,  and  respondents  appeal.    Affirmed. 

In  behalf  of  Appellants,  Messrs.  Alexander  Machel,  Wm,  F. 
Davis,  John  A.  Smith,  and  N,  A,  Roiering,  submitted  a  brief; 
Mr.  Smith  argued  the  cause  orally. 

Messrs.  L.  0.  Evans,  W.  B.  Eodgers,  and  John  E.  Corette, 
for  Respondent,  submitted  a  brief;  Mr.  Eodgers  and  Mr.  Cor- 
ette argued  the  cause  orally. 

MR,  JUSTICE  SANNER  dielivered  the  opinion  of  the  court. 

The  city  of  Butte  is  composed  of  eight  wards  and  its  full 
complement  of  aldermen  is  sixteen.  On  April  16,  1913,  John 
C.  Smith,  one  of  the  aldermen  for  the  third  ward,  resigned, 
and  on  April  23  a  meeting  of  the  city  council  was  held  for 
the  purpose  of  filling  the  vacancy  thus  created.  At  this  meet- 
ing one  W.  E.  Rowan  received  the  votes  of  eight  aldermen  and 
one  James  Walsh  received  the  votes  of  six;  whereupon  the 
mayor  declared  that  no  election  had  resulted,  for  the  reason 
that  the  votes  of  nine  aldermen  were  necessary.    On  May  1 


550  Stafb  ex  rel.  Wilson  v.  Wilus  bt  al.     [June  T.  '13 

Rowan  tendered  his  oath  of  office  to  the  city  clerk  for  filing: 
and  demanded  of  the  city  clerk  that  he  file  said  oath  and  issue 
a  certificate  of  election,  but  the  city  clerk  refused  to  do  either, 
and  thereupon  Rowan  instituted  proceedings  in  mandate  which 
culminated  on  May  7  in  the  issuance  by  the  district  court  of 
Silver  Bow  county  of  a  peremptory  writ  requiring  the  city 
clerk  to  file  the  oath  and  issue  the  certificate,  and  Rowan  re- 
ceived his  certificate  on  that  day. 

In  the  meantime,  and  on  April  30,  John  Hawke,  an  alder- 
man of  the  fourth  ward  died,  and  on  May  5  a  regular  meeting 
of  the  city  council  was  held  at  which  all  the  living  aldermen 
of  the  city  (including  said  Rowan)  were  present,  together  with 
the  mayor.  The  matter  of  filling  the  vacancy  caused  by  the 
death  of  Alderman  Hawke  was  taken  up,  and  the  respondent 
Wilson  and  one  John  C.  Driscoll  were  nominated,  and  it  is  al- 
leged in  the  petition  that  Wilson  received  the  votes  of  eight 
aldermen  (including  Rowan)  and  Driscoll  received  the  votes  of 
seven;  whereupon  the  mayor,  refusing  to  recognize  the  right  of 
Rowan  to  vote,  announced  a  tie  vote  of  seven  to  seven  and 
cast  his  own  vote  for  Driscoll.  It  is  further  alleged  in  the  peti- 
tion that  at  the  time  of  said  election  and  before  the  vote  was 
recorded,  said  Rowan  demanded  that  his  vote  be  recorded  for 
Wilson,  but  this  the  city  clerk  refused  to  do.  On  May  14  Wil- 
son tendered  his  oath  of  office  to  the  city  clerk  for  filing  and  de- 
manded that  the  city  clerk  file  the  same  and  issue  a  certificate 
of  election,  which  the  city  clerk  refused  to  do.  On  May  15, 
Wilson  commenced  this  proceeding  to  compel  the  city  clerk  by 
judicial  mandate  to  record  Rowan's  vote  for  Wilson  in  the 
minutes  of  May  5,  1913,  to  file  the  oath  of  office  of  Wilson  as 
an  alderman  of  the  fourth  ward,  and  to  issue  to  Wilson  a  cer- 
tificate of  election.  An  alternative  writ  was  issued,  and  after  a 
motion  to  quash  had  been  filed  by  the  city  clerk  and  denied  by 
the  court,  answer  was  made  and  a  reply  filed.  Upon  the  is- 
sues thus  framed  the  cause  was  heard,  and  upon  the  testimony 
taken  the  only  issues  of  fact,  viz.,  whether  Rowan  had  voted  for 
Wilson  at  the  meeting  of  May  5,  and  whether  he  had  demanded 
that  his  vote  be  so  recorded,  were  found  for  the  relator  Wilson. 
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Judgment  resulted  awarding  a  peremptory  writ  commanding  the 
clerk  to  record  Rowan's  vote  for  plaintiff  and  to  file  Wilson's 
oath  of  office.    This  appeal  is  from  that  judgment. 

1.  There  is  nothing  before  us  upon  which  the  correctness  of 
the  finding  that  Bowan  voted  for  Wilson  and  demanded  that 
his  vote  be  so  recorded  can  be  assailed.  The  question,  then,  is 
whether  he  was  a  member  of  the  council  at  the  time.  The  ap- 
pellant contends  in  the  negative,  assertinig  that  under  section 
[1]  3263,  Revised  Codes,  the  votes  of  nine  members  were  neces- 
sary to  elect  Rowan,'  which  confessedly  he  did  not  have.  Sec- 
tion 3263  forms  part  of  a  chapter  of  the  Political  Code  espe- 
cially devoted  to  the  legislative  powers  of  cities.  It  was  brought 
forward  from  the  Political  Code  of  1895,  where  it  appeared 
as  section  4803,  and  its  language  is  as  follows:  ''The  ayes  and 
noes  must  be  called  and  recorded  on  the  final  passage  of  any 
ordinance,  by-law,  or  resolution,  or  making  any  contract,  and  the 
voting  on  the  election  or  appointment  of  any  officer  must  be 
viva  voce,  and  a  majority  of  the  whole  number  of  the  members 
elected  is  requisite  to  appoint  or  elect  an  officer,  and  such  vote 
must  be  recor;d§a."  If  the  selection,  by  the  council,  of  an 
alderman  to^^U  a  vacancy  existing  in  its  membership  is  within 
the  puryiew  of  this  section,  then  there  cannot  be  the  slightest 
douby^hat  the  contention  of  appellant  must  be  upheld;  for 
notifing  can  be  clearer  than  that  the  phrase  '*a  majority  of 
t|le  whole  number  of  the  members  elected"  means  a  majority 
/of  the  entire  number  necessary  to  constitute  the  full  membership 
of  the  council;  and  this,  in  the  case  of  Butte,  would  be  nine. 
(Wood  V.  Gordon,  58  W.  Va.  321,  52  S.  E.  261;  PoUasky  v. 
Schmid,  128  Mich.  699,  92  Am.  St.  Rep.  560,  55  L.  R.  A.  614, 
87  N.  W.  1030;  Pimental  v.  City  of  San  Francisco,  21  Cal.  351.) 
But  there  are  excellent  reasons  for  the  belief  that  section  3263 
is  not  the  provision  to  be  applied  to  the  case  of  an  election 
by  the  council  to  fill  vacancies  in  its  own  body  caused  by  resig- 
nation or  death.  In  Article  II,  Chapter  III,  Title  III,  Part  IV 
of  the  Political  Code,  which  is  devoted  to  the  general  subject  of 
municipal  officers  and  elections,  we  find  section  3236:  "When 
any  vacancy  occurs  in  any  elective  office,  the  council,  by  a 


■ 

I 


552  State  ex  rel.  Wilson  v.  Willis  et  al.     [June  T.  '13 

majority  vote  of  the  members,  may  fill  the  same  for  the  unex- 
pired term,  and  until  the  qualification  of  the  successor.  A 
vacancy  in  the  office  of  alderman  must  be  filled  from  the  ward 
in  which  the  vacancy  exists,  but  if  the  council  shall  fail  to  fill 
such  vacancy  before  the  time  for  the  next  election  the  qualified 
electors  of  sfuch  city  or  ward  may  nominate  and  elect  a  succes- 
sor to  such  office.  The  council,  upon  written  charges,  to  be  en- 
tered upon  their  journal,  after  notice  to  the  party  and  after 
trial  by  the  council,  by  vote  of  two-thirds  of  all  the  members 
elect,  may  remove  any  officer."  This  section  was  enacted  in 
1903,  and,  being  the  later  legislative  utterance  upon  the  sub- 
ject, must  control  if  any  substantial  conflict  exists  between  its 
provisions  and  those  of  section  3263.  It  is  to  be  observed  that 
by  section  3236  "a  majority  vote  of  the  members"  is  required 
to  fill  a  vacancy,  whereas  two-thirds  **of  all  the  members  elect'* 
is  required  to  remove  from  office.  Both  of  these  phrases  are 
designed  as  bases  upon  which  to  determine  the  sufficiency  of 
the  vote,  and  it  must  be  presumed  that  in  the  enactment  of  this 
statute  the  legislature  had  in  mind  a  distinction  as  real  as  the 
language,  under  settled  construction,  expresses.  No  case  called 
to  our  attention  or  revealed  by  our  own  researches,  nor  any 
analysis  of  the  language  independent  of  authority,  suggests 
that  the  phrase  ''a  majority  of  the  members"  could  mean  more 
than  a  majority  of  those  constituting  the  actual  membership 
of  the  body  at  the  time;  so  that,  if  the  full  membership  is  six- 
teen but  at  a  given  time  has  been  in  fact  reduced  by  the  resign 
nation  of  one,  there  are  but  fifteen  members.  {State  ex  rel.  At- 
torney General  v.  Orr,  61  Ohio  St.  384,  56  N.  E.  14;  People  ex 
rel  Funk  v.  Wright,  30  Colo.  439,  71  Pac.  365;  Board  of 
Commrs,  v.  Wachovia  Land  &  Trust  Co.,  143  N.  C.  110,  118 
Am.  St.  Rep.  791,  55  S.  E.  442.)  Hence,  as  long  as  there  is  a 
quorum  present,  a  majority  of  fifteen,  or  eight,  will  elect  to 
fill  a  vacancy.  {NaUe  v.  City  of  Austin,  41  Tex.  Civ.  App.  423, 
93  S.  W.  141;  People  ex  rel.  Funic  v.  Wright,  supra.) 

We  are  not  called  upon  to  determine  whether  a  majority 
of  a  bare  quorum  will  suffice,  as  suggested  by  the  respondent; 
nor  what  might  be  the  situation  if  ten  of  the  aldermen  were 
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killed  at  one  time,  as  suggested  by  the  appellant;  happily 
neither  situation  is  presented,  and  we  confine  ourselves  to  a 
determination  of  the  case  as  made  by  the  record. 

2.  It  is  next  contended  that  even  if  Bowan  was  in  fact  elected 
as  alderman  prior  to  the  meeting  of  May  5,  still  no  certificate 
[2]  of  election  had  been  issued  to  him,  no  recognition  had 
been  accorded  him  by  the  mayor,  and  no  final  decision  had  been 
rendered  as  to  his  status  by  the  court  in  which  the  matter  was 
pending,  and  therefore  he  was  not  entitled  to  vote.  The  only 
office  a  certificate  of  election  could  have  performed  was  to  offi- 
cially inform  the  council  of  the  election  of  Mr.  Bowan ;  but  they 
required  no  such  information.  Having  elected  Mr.  Eowan  by 
their  own  official  action,  they  had  official  cognizance  of  it  and 
the  certificate  was  not  necessary.  Neither  did  the  right  of 
Bowan  to  participate  in  the  meeting  of  May  5  depend  upon 
recognition  by  the  mayor  or  the  decision  of  the  district  court. 
It  depended  upon  whether  he  had  been  in  fact  chosen  by  the 
council  and  whether  he  had  taken  and  subscribed  the  consti- 
tutional oath;  both  conditions  having  been  met,  there  was  no 
legal  obstacle  to  the  exercise  by  him,  on  May  5,  of  all  rights  and 
privileges  of  the  office. 

Since  Bowan  was  properly  present  and  participating  in  the 
meeting  of  May  5,  and  since  he  then  voted,  and  demanded  that 
his  vote  be  recorded,  for  the  respondent  Wilson,  it  follows  that 
Wilson  had  eight  votes.  By  the  death  of  Hawke,  the  actual 
membership  of  the  council  at  the  time  was  fifteen,  and  eight  was 
sufficient.  Wilson  was  therefore  duly  elected  alderman  and  is 
entitled  to  be  seated  as  such. 

3.  Then,  if  this  is  so,  appellant  argues  that  a  reversal  of 
[3]  the  case  should  follow  because  no  right  of  Wilson's  was 
invaded  by  the  omissions  complained  of,  and  because  the  stat- 
ute does  not  require  the  clerk  to  file  the  oath.  We  do  not 
appreciate  the  argument.  Doubtless,  the  present  form  of  action 
was  employed  primarily  to  ascertain  whether  Wilson  had  been 
elected;  but,  having  been  elected,  he  was  required  not  merely 
to  take  but  to  subscribe  the  constitutional  oath.  (Be v.  Codes, 
sec.  3248.)     This  means  that  the  oath  must  be  in  writing,  and 
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it  cannot  be  supposed  that,  having  subscribed  the  written  oath, 
the  oflScer  should  then  throw  it  away  or  carry  it  about  upon 
his  person.  Clearly  the  oath,  when  taken  and  subscribed,  was 
intended  to  become  a  record  of  the  city.  Again,  the  vote  of 
Rowan  for  Wilson  was  part  of  the  proceedings  of  the  coxmcil  at 
the  meeting  of  May  5  and  it  constituted  evidence  of  Wilson's 
right  to  the  oflSce  which,  together  with  the  vote  of  the  other 
members,  it  was  necessary  should  be  recorded  fully  and  accur- 
ately. By  section  3253,  Revised  Codes,  it  is  made  the  duty  of 
the  clerk  to  file  and  keep  all  records,  books  and  papers  belong- 
ing to  the  city,  and  also  to  record  the  proceedings  of  the  coun- 
cil. We  see  no  reason  why  he  should  not  be  compelled  by  man- 
date to  perform  either  duty  when  he  has  failed  therein. 
The  judgment  appealed  from  is  afiBrmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway  con- 
cur. 


ANDREE,  Respondent,  v.  ANACONDA  COPPER  MINING 

CO.,  Appellant. 

(No.  3,265.) 
(Submitted  May  24,  1913.    Decided  June  23,  1913.) 

[133  Pac.  1090.] 

Personal  Injuries — Master  and  Servant — Defective  Appliances — 
Evidence — Insufficiency — Nonsuit. 

Personal   Injuries — Defective   Appliances  —  Evidence  —  Nonsuit — ^Improper 
Befusal. 

1.  Evidence  in  an  action  by  a  sawmill  employee  to  recover  damages 
for  injuries  sustained  while  unloading  logs  from  flat  cars,  alleged  to 
have  been  caused  by  defendant's  negligence  in  furnishing  a  defective 
chain  with  which  to  tie  the  logs,  held,  not  to  show  that  the  accident 
was  diue  to  any  omission  of  duty  on  the  part  of  defendant,  rather 
than  to  the  negligence  of  plaintiff  himself,  but  to  present  a  case  in 
which  a  motion  for  nonsuit  should  have  been  sustained,  for  lack  of 
a  showing  of  a  direct  causal  conniection  between  the  negligence  alleged 
and  the  injury — the  cause  of  the  accident  being  left  to  conjecture. 
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Same— <^iijectare  as  to  Cause — ^Nonsuit. 

2.  While  a  showing  that  the  personal  injury  made  the  basis  of  plain- 
tiiTs  action  is  more  naturally  attributable  to  the  negligence  alleged  in 
his  Gomplaiut  than  to  any  other  cause  is  sufficient  to  make  out  a 
prima  facie  case,  evidence  which  leaves  it  doubtful  whether  the  injury 
may  not  with  equal  propriety  be  attributed  to  one  or  more  causes  other 
than  that  alleged  does  not  suffice  to  meet  such  requirement. 

Appeal  from  District  Court,  Bcwalli  County;  JB.  Lee  McCuL- 
loughf  Judge. 

Action  by  J.  A.  Andree  against  the  Anaconda  Copper  Mining 
Company.  Judgment  for  plaintiff,  and  defendant  appeals  from 
it  and  an  order  denying  its  motion  for  a  new  trial.  Reversed 
and  remanded. 

Mr,  R,  A.  O'Hara,  and  Mr,  Henry  C.  Stiff,  for  Appellant, 
submitted  a  brief;  Mr.  Stiff  argued  the  cause  orally. 

There  is  no  direct  or  positive  evidence  in  the  record  to  sustain 
the  allegation  of  a  defective  toggle.  The  theory  upon  which 
counsel  for  respondent  apparently  tried  the  case  was,  that  as 
the  toggle  became  unfastened,  it  must  of  necessity  have  been 
defective.  Unless  the  doctrine  of  res  ipsa  loquitur  applies,  it 
cannot  be  said  there  was  sufficient  evidence  supporting  the  alle- 
gation that  the  toggle  was  defective  to  justify  the  submitting  the 
case  to  the  jury.  {Steffen  v.  Chicago  <fe  N.  W.  By.  Co.,  46  Wis. 
259,  50  N.  W.  348.) 

The  burden  of  proof  was  upon  respondent  to  show  that  the 
injuries  claimed  to  have  been  sustained  by  him  were  the  result 
of  the  alleged  negligent  acts  of  appellant.  "Negligence  will  not 
be  presumed,  but  must  be  made  to  appear."  (Masich  v.  Amer- 
ican Smelting  Co.,  44  Mont.  36,  118  Pac.  764;  Shaw  v.  New 
Year  Gold  Mines  Co.,  31  Mont.  138,  77  Pac.  515.) 

The  doctrine  announced  in  the  last  case  cited  above  was  ap- 
proved in  the  case  of  Winnicott  v.  Orman,  39  Mont.  339,  102 
Pac.  570. 

We  think  it  can  be  properly  said  that  the  evidence  produced 
by  plaintiff  himself  showed  that  he  was  fully  aware  of  the  con- 
ditions existing,  and  that  with  such  knowledge  he  voluntarily 
and  unnecessarily  placed  himself  in  a  dangerous  position,  and 
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while  in  such  position  carelessly,  and  it  might  be  said  even 
recklessly,  with  his  hand,  pushed  the  toggle  of  the  upper  chain, 
whereupon  it  became  unfastened,  and  some  of  the  logs  rolled 
off  the  car  and,  striking  him,  inflicted  whatever  injuries  were 
by  him  sustained,  and  we  think  it  was  the  duty  of  the  court 
as  a  matter  of  law  to  say,  at  the  close  of  plaintiff's  testimony, 
that  on  the  showing  made  he  was  not  entitled  to  recover,  and 
that  the  case  should  not  have  been  submitted  to  the  jury,  and 
that  the  motion  for  a  nonsuit  should  have  been  sustained. 

Upon  the  proposition  of  the  appreciation  of  danger  by  the 
person  injured,  see  the  following  cases :  Schroder  v.  Iron  Works, 
38  Mont.  474,  100  Pac.  619 ;  Stetvart  v.  Pittshurg  Copper  Co.,  42 
Mont  207,  111  Pac.  723/  McAllister  v.  Rocky  Ford  Coal  Co., 
45  Mont.  433,  123  Pac.  696. 

Messrs.  W.  P.  Baker,  C.  8.  Wagner,  and  E.  C.  Kurtz,  for 
Respondent,  submitted  a  brief;  Messrs.  Wagner  and  Kurtz  ar* 
gued  the  cause  orally. 

There  is  no  positive  or  direct  testimony  advancing  any  theory 
or  reason  causing  the  toggle  to  become  unfastened.  Defendant 
did  not  offer  to  prove  any  cause,  nor  is  there  any  proof  in  the 
record  to  the  effect  that  the  toggle  was  not  defective.  There 
is,  however,  positive  and  direct  proof  that  when  a  toggle  is  in 
proper  condition,  it  will  not  become  unfastened  by  pushing  it 
over  the  hand.  There  was  no  way  in  which  plaintiff  could 
establish  any  cause  or  reason  for  it  becoming  unfastened,  ex- 
cept by  showing  the  accident  and  the  surrounding  circumstances, 
and  by  witnesses  with  special  knowledge  and  experience.  We 
believe  that  such  evidence  was  proper,  and  we  respectfully  sub- 
mit the  following  authorities,  which  we  believe  lend  support  to 
our  contention:  Copenhaver  et  at.  v.  Northern  Pac.  Ry.  Co., 
42  Mont.  453,  113  Pac.  467;  Wi^more  on  Evidence,  sec.  1925, 
1926,  1976 ;  Dyas  v.  Southern  Pac.  Co.,  140  Cal.  296,  73  Pac.  972; 
Webster  Mfg.  Co.  v.  Mulvanny,  168  111.  311,  48  N.  E.  168 ;  Donk 
Bros.  Coal  &  Coke  Co.  v.  Stroff,  200  111.  483,  66  N.  E.  29 ;  People 
V.  Durant,  116  Cal.  179,  48  Pac.  75 ;  Yeager  v.  Southern  Cal.  Ry. 
Co.,  3  Cal.  Unrep.  870,  51  Pac.  190;  Boston  v.  Hewitt  et  al.,  8 
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Okl.  401,  58  Pac.  619 ;  St.  Louis  &  8.  F.  R.  Co,  v.  Noland,  75 
Kan.  691,  90  Pac.  273;  Welch  v.  Fransioli,  46  Wash.  530,  90 
Pac.  644. 

Where  the  master  owes  to  the  servant  a  duty  to  use  care, 
and  the  thing  causing  the  accident  is  shown  to  be  under  the 
management  of  the  master,  and  the  accident  is  such  that  in  the 
ordinary  course  of  things  it  does  not  occur  if  those  who  have  the 
management  or  control  use  proper  care,  the  happening  of  the 
accident  in  the  absence  of  evidence  to  the  contrary  is  evidence 
that  it  arose  from  a  lack  of  requisite  care.  {Hardesty  v.  Largey 
Lumber  Co.,  34  Mont.  151,  86  Pac.  29;  29  Cyc.  590;  John  v. 
Northern  Pacific  Ry.  Co.,  42  Mont.  18,  111  Pac.  632 ;  Oraaf  v. 
Vulcan  Iron  Works,  59  Wash.  325,  109  Pac.  1016.) 

It  was  not  necessary  for  plaintiff  to  prove  absolutely  that 
the  accident  arose  from  the  defective  toggle.  All  that  was 
necessary  was  to  make  it  appear  to  be  more  probable  that  the 
accident  resulted  from  a  defective  toggle  than  from  some  other 
cause.  (La  Bee  v.  Sultan  Logging  Co.,  47  Wash.  57,  91  Pac. 
560;  Cleary  v.  General  Contracting  Co.,  53  Wash.  254,  101 
Pac.  888;  Coleman  v.  Mechanics^  Iron  Foundry  Co.,  168  Mass. 
254,  46  N.  E.  1065.)  Surrounding  circumstances  may  afford  as 
conclusive  proof  o|  the  master's  negligence  as  direct  testimony. 
(Woodman  v.  Metropolitan  R.  Co.,  149  Mass.  335,  14  Am.  St. 
Rep.  427,  4  L.  B.  A.  213,  21  N.  E.  482;  McCord  v.  Atlanta  dk  C. 
Air  Line  Co.,  134  N.  C.  53,  45  S.  E.  1031 ;  Northern  P.  R.  Co.  v. 
Hess,  2  Wash.  383,  26  Pac.  866;  Chenall  v.  Palmier  Brick  Co., 
117  6a.  106,  43  S.  E.  443.)  So  it  has  been  held  that  the  mere 
fact  that  a  steel  rail  fell  from  a  car,  one  end  striking  the  ground 
and  the  other  end  sweeping  along  the  side  of  the  train  and 
striking  and  killing  a  brakeman,  was  sufficient  to  raise  a  ques- 
tion of  negligence  for  the  jury,  although  there  were  no  other 
circumstances  indicating  negligence.  (McCray  v.  Oalveston,  H. 
&  S.  A.  R.  Co.,  89  Tex.  168,  34  S.  W.  95 ;  Stewart  v.  Ferguson, 
164  N.  T.  553,  58  N.  E.  662;  Lentino  v.  Port  Henry  Iron  Ore 
Co.,  71  App.  Div.  466,  75  N.  Y.  Supp.  755.)  In  the  case  at  bar 
there  was  not  only  proof  of  an  injury,  but  there  was  also  proof 
showing  how  the  injury  happened,  and  the  manner  in  which 
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the  injury  was  produced.  Under  these  circumstances,  the  jury 
had  a  right,  without  proper  explanation  on  the  part  of  the  de- 
fendant, to  infer  that  the  toggle  was  defective,  and  that  the 
defendant  had  been  negligent.  {Hawser  v.  Cumberland  etc,  R. 
Co.,  80  Md.  146,  45  Am.  St.  Rep.  332,  27  L.  R.  A.  154,  30  Atl. 
906 ;  Benedick  v.  Potts,  88  Md.  52,  41  L.  R.  A.  478,  40  Atl.  1067.) 

The  argument  of  counsel  for  appellant  that  there  is  no  direct 
or  positive  evidence  of  a  defective  toggle  would  seem  to  infer 
that  such  evidence  is  always  necessary.  Authorities  are  prac- 
tically uniform  in  their  holding  that  such  evidence  is  not  always 
required.  (See  Shaw  v.  New  Year  Gold  Mines  Co.,  31  Mont. 
138,  77  Pac.  515;  Beeler  v.  Butte  etc.  Development  Co.,  41 
Mont.  466,  110  Pac.  528.)  Furthermore,  it  is  not  always  neces- 
sary to  show  what  the  exact  nature  of  the  defect  was.  {Nelson 
V.  St.  Paul  Plow  Works,  57  Minn.  43,  58  N.  W.  868 ;  Atchison 
etc.  Co.  V.  Lannigan,  56  Kan.  109,  42  Pac.  343 ;  Magnum  v.  BtU- 
lion  etc.  Co.,  15  Utah,  534,  50  Pac.  834.) 

This  court  has  often  announced  the  rule  that,  where  different 
conclusions  may  reasonably  be  arrived  at  from  the  evidence  in 
the  case,  as  to  whether  there  was  negligence  on  the  part  of 
the  employer,  the  question  is  one  of  fact  to  be  submitted  to  the 
jury.  (See  Domitrovitch  v.  Ston^  dk  Wehst^  Engineering  Co., 
44  Mont.  7,  118  Pac.  700;  Maw  v.  Coast  Lumber  Co.,  19  Idaho, 
396,  114  Pac.  9 ;  Keast  v.  Santa  Ysabel  Gold  Min.  Co.,  136  Cal. 
256,  68  Pac.  771 ;  McCabe  v.  Montana  Cent.  Ry.  Co.,  30  Mont. 
323,  76  Pac.  701.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  for  damages  for  personal  injuries  suffered  by  plaintiff 
during  the  course  of  his  employment  by  defendant  at  its  sawmill 
at  Hamilton,  Ravalli  county.  The  defendant  transports  its 
supply  of  logs  to  the  mill  by  a  railway  extending  to  its  forest 
lands  distant  therefrom  about  fifteen  miles.  The  logs  are  loaded 
lengthwise  on  flat  cars  and  are  held  in  place  by  binding  chains. 
Two  chains  are  used  on  each  car.  One  end  of  the  first  is  passed 
around  the  middle  of  the  lower  half  of  the  load,  and,  being 
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drawn  tight,  is  made  fast  to  the  other  end  by  means  of  a  finger- 
link  or  ** toggle"  with  which  the  latter  is  provided.  When  the 
chain  is  adjusted  the  finger  of  the  finger-link  points  upward. 
The  length  of  the  chajn  is  such  that  when  it  has  been  secured 
in  place,  a  portion  of  it,  consisting  of  a  few  links,  called  the 
*' slack,"  hangs  loose.  The  link  at  the  end  of  the  slack  is  hooked 
over  the  end  of  the  finger  in  order  to  prevent  the  ring,  which 
holds  the  finger  in  place,  from  slipping  off  and  releasing  the 
chain.  The  second  chain  is  passed  around  the  entire  load  and 
is  secured  in  the  same  manner.  The  load  is  further  secured 
by  stakes  along  the  sides  of  the  car.  A  log  train  consists  usually 
of  fifteen  cars.  When  a  train  reaches  the  mill  it  is  placed  on  a 
track  extending  along  skidways  at  the  pond,  and  on  an  incline 
toward  the  pond.  When  the  stakes  are  removed  and  the  chains 
released,  the  logs  will  generally  of  their  own  weight  roll  from 
the  cars  upon  the  skidways  and  thence  into  the  pond.  The  ends 
of  the  chains  are  fastened  together  on  the  side  from  which  the 
unloading  is  done,  because  the  logs  would  otherwise  carry  the 
chains  into  the  pond.  The  work  of  unloading  is  done  by  persons 
who  are  employed  exclusively  for  that  purpose.  In  unloading 
a  car,  the  stakes  are  removed,  the  slack  end  of  the  chain  to  be 
released  is  unhooked  from  the  finger  of  the  finger-link,  and  the 
link  is  tripped,  releasing  the  chain.  The  lower  chain  is  released 
first.  The  operation  of  tripping  is  accomplished  by  means  of  a 
trip  chain.  This  is  provided  at  one  end  with  a  hook  which  the 
operator  hooks  into  the  finger-link  in  such  a  way  as  to  enable  him 
by  a  quick  jerk,  after  removing  the  slack,  to  disengage  the  finger 
by  forcing  off  the  ring,  thus  allowing  the  ends  of  the  binding 
chain  to  part.  The  trip  chain  is  of  sufficient  length  to  permit 
the  operator  to  stand  beyond  the  end  of  the  car  and  out  of  the 
course  of  the  logs  as  they  roll  from  the  car.  It  sometimes  hap- 
pens that  a  finger-link  becomes  jammed  or  is  ^'grabbed"  so  that 
it  cannot  be  tripped  by  means  of  the  trip  chain.  The  operator 
then  releases  the  load  by  cutting  one  or  both  of  the  binding 
chains  on  the  opposite  side  of  the  car  with  an  implement  supplied 
him  for  that  purpose.  It  is  frequently  the  case  that  the  operator 
finds  the  upper  chain  lying  over  the  lower  in  such  a  way  as  to 
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prevent  the  lower  from  being  readily  tripped.  When  this  is  so, 
it  is  necessary  for  him  to  push  the  upper  <;hain  oflf.  This  is  done 
by  the  hand  or  with  a  peavy,  and  ordinarily  without  trouble  or 
danger.  At  the  time  of  the  accident  the  plaintiff  was  engaged 
in  unloading  logs  from  defendant's  cars.  He  had  unhooked 
the  slack  from  the  finger-links  of  both  chains  preparatory  to 
tripping  them  in  the  usual  way  and  had  hooked  his  trip  chain 
into  the  finger-link  in  the  lower  chain.  Finding  that  the  upper 
chain  was  in  the  way,  he  undertook  to  push  it  aside  with  his 
hand.  While  he  was  doing  this,  the  finger-link  was  tripped 
with  the  result  that  the  logs  in  the  upper  part  of  the  load  sud- 
denly rolled  upon  the  skidway,  catching  and  seriously  injuring 
him. 

It  is  alleged  in  the  complaint  that  the  defendant  was  guilty 
of  negligence,  (1)  in  so  loading  the  car  that  the  ''toggle"  of 
the  upper  chain  was  superimposed  upon  the  ''toggle"  Ot  the 
lower  chain,  thus  causing  it  to  interfere  with  the  free  manipula- 
tion of  the  latter,  and  (2)  in  furnishing  for  use  as  such  upper 
chain  "a  chain  provided  with  an  unsound,  insecure  and  defec- 
tive toggle,"  thus  rendering  the  unloading  of  the  car  highly 
dangerous  and  unsafe.  The  answer  joins  issue  upon  these  alle- 
gations, and  alleges  the  usual  affirmative  defenses  of  contrib- 
utory negligence,  assumption  of  risk  on  the  part  of  plaintiff, 
and  negligence  of  his  fellow-servants.  The  plaintiff  had  verdict 
and  judgment.  The  defendant  has  appealed  from  the  judgment 
and  an  order  denying  its  motion  for  a  new  trial. 

At  the  close  of  plaintiff's  evidence,  counsel  moved  the  court 
to  take  the  case  from  the  jury  and  render  judgment  for  the 
defendant.  One  ground  of  the  motion  was  that  the  evidence 
did  not  tend  to  show  that  any  act  or  omission  of  defendant 
was  a  proximate  or  remote  cause  of  plaintiff's  injury.  The  over- 
ruling of  this  motion  presents  the  only  question  which  we  are 
required  to  determine.  Though,  after  the  motion  was  denied, 
several  witnesses  were  called  on  behalf  of  defendant,  no  one 
of  them  deposed  to  any  fact  which  materially  aided  plaintiff's 
case.  Whether,  therefore,  he  made  out  a  case  for  the  jury 
depends  upon  his  own  testimony  and  that  of  the  witnesses  called 
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by  him.  The  evidence  of  these  witnesses  is  so  voluminous  that 
it  cannot  be  quoted  at  length.  The  plaintiff  had  been  in  the 
employ  of  the  defendant  about  three  months.  He  and  his 
principal  witness,  Biddiscombe,  were  assigned  the  duty  of  un- 
loading the  trains  as  they  came  in,  and  this  was  their  only  duty. 
The  following  excerpts  from  the  testimony  are  sufficient  to  show 
the  circumsftances  of  the  accident: 

The  plaintiff  testified:  ''I  never  loaded  the  logs  and  don't 
know  if  I  can  demonstrate  how  they  are  loaded  or  not.  The 
chains  are  supposed  to  be  so  that  you  can  work  one  without 
interference  by  the  other.  We  take  our  trip  chain  the  first  thing 
we  do  and  walk  in  and  hook  it  onto  the  chain  we  want  to  trip. 
The  logs  on  the  car  which  I  was  unloading  were  hanging  out 
and  if  the  car  is  on  an  incline,  the  track  being  also  inclined, 
the  springs  come  down  making  the  incline  considerable.  The 
toggle  of  the  upper  chain  was  on  the  toggle  of  the  lower 
chain  so  as  to  stop  me  from  tripping  the  link  off ;  so  I  went  in 
there  and  pushed  the  top  chain  over.  I  was  reaching  up  a  little 
and  as  I  pushed  it,  the  jar  of  it  tripped  it  off.  There  was 
nothing  to  stop  the  logs  and  they  came  loose  and  the  first  one 
hit  me  and  knocked  me  down.  •  •  •  I  hooked  my  trip  chain 
in  the  bottom  chain  so  I  could  not  trip  that  one  without,  moving 
the  top  chain  from  over  the  top  of  the  toggles,  and  when  I  did 
that  it  came  loose  and  that  is  all  I  remember  for  a  time  until 
I  came  to.  I  could  not  tell  from  where  I  stood  and  reached 
up  to  push  over  the  top  chain,  whether  there  was  any  defect 
in  it.  •  •  •  They  [the  chains]  were  crossed.  Being  crossed, 
in  the  performance  of  my  duty  there  it  was  necessary  in  order 
for  me  to  trip  the  load,  •  •  •  to  push  the  top  chain  away 
further  from  the  toggle  of  the  bottom  chain  so  I  could  trip  it. 
I  was  trying  to  do  that  when  it  came  loose  and  the  logs  tumbled 
down  on  me.  The  toggle  of  the  top  chain  came  loose.  When 
I  went  in  there  I  went  in  to  trip  the  bottom  chain.  I  walked 
in  and  put  my  trip  chain  on  the  bottom  chain  and  took  the 

slack  off  the  toggles  of  both  chains.    The  toggle  must  have  come 

• 

loose  because  the  logs  came  down  and  struck  me.  •  *  * 
When  I  came  to,  the  top  chain  was  tripped  and  the  bottom  chain 

Mont.,  Vol.  47—86 
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was  still  holding.  •  •  •  "When  I  was  hurt  I  was  in  my 
regular  employment.  While  working  there  I  think  I  was  a  care- 
ful man,  as  careful  as  anybody  could  be.  Q.  At  the  time  you 
unloaded  these  logs  or  attempted  to  unload  them,  could  you 
discover  from  where  you  were  standing  any  defects  in  the 
toggle f  A.  I  could  not  discover  that  defect;  no.  Q.  What 
defect  ddd  you  have  reference  tot  A.  The  finger  being  short. 
Q.  Mr.  Andree,  from  your  knowledge  of  some  three  or  four 
months  there  and  what  you  did  and  what  happened  there,  what 
would  you  say,  if  anything,  was  there  any  defect  in  the  toggle 
or  chain  on  that  load  1  A.  Yes,  there  was.  Q.  What  would  you 
say  it  wast  A.  The  finger  was  short  •  •  •  I  found  tog- 
gles crossed  or  the  chains  on  each  other  before  the  time  I  was 
hurt.  In  such  cases  it  was  my  duty  to  uncross  them  or  to  go 
around  on  the  other  side  of  the  car  and  cut  the  chain.  I  have 
cut  the  chains  because  we  couldn't  unfasten  them  any  other  way. 
•  •  •  We  were  furnished  with  appliances  for  cutting 
chains  when  we  considered  it  necessary.  There  were  nippers 
there  that  would  cut  the  chains  with  very  little  work.  I  under- 
stood that  when  the  logs  could  not  be  safely  unloaded  otherwise, 
the  chains  were  to  be  cut.  I  don't  know  that  Biddiscombe  had 
any  authority  over  me,  any  more  than  that  he  hired  me.  I  knew 
when  I  went  in  to  hook  the  trip  chain  I  was  taking  chances.  I 
knew  if  one  of  the  logs  should  come  down  on  me  it  would  be 
liable  to  kill  me  or  to  do  me  great  injury.  I  knew  that  all  the 
time.  I  knew  if  any  mistake  or  miscue  was  made  in  tripping 
the  chain  or  unloading  the  logs  and  one  of  the  logs  caught  me, 
I  was  liable  to  be  all  in.  *  •  •  There  was  nothing  to  pre- 
vent me  if  I  saw  fit  to  cut  the  chain  or  trip  the  top  chain.  I 
always  consulted  Biddiscombe  before  cutting  a  chain,  as  he  was 
the  foreman.  •  •  •  I  consider  myself  a  man  of  intelligence 
and  prudent  in  the  ordinary  affairs  of  life.  I  went  up  and  put 
my  hand  on  that  toggle  and  pushed  it  over  without  noticing  its 
condition.  It  was  impossible  to  notice.  I  never  heard  of  another 
accident  of  this  sort.  I  do  not  know  whether,  when  I  turned  the 
chain  over,  I  brought  pressure  on  it  so  that  it  was  released. 
If  the  logs  are  hanging  in  the  chain,  there  is  pressure  on  the 
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chain.  That  is  what  holds  the  finger  of  the  toggle  and  link  in 
position.  Yes,  I  said  the  chains  were  one  over  the  other.  When 
I  went  to  release  them  I  could  not  trip  the  lower  chain  until 
the  upper  chain  was  moved.  They  were  crossed  right  over  the 
toggle.  I  didn't  try  to  trip  the  lower  chain  first.  I  could  tell 
by  looking  at  it.  I  have  seen  both  men  that  worked  it  before 
me  unloading  logs  in  the  same  condition  that  was  in.  I  do  not 
know  how  long  the  chain  was.  There  must  have  been  some 
pressure  against  the  chain  that  I  pushed  over,  because  as  soon 
as  I  did  the  logs  fell  on  me.  I  had  had  su£Scient  experiences 
of  the  toggle  coming  in  that  shape,  that  is,  one  over  the  other. 
It  was  not  an  unusual  condition.  I  have  observed  the  loading 
of  these  cars  in  the  woods.  You  could  not  tell  whether  they 
come  into  the  yard  in  the  same  condition  in  which  they  are 
loaded.  You  would  have  to  follow  them  down  to  tell  about  that. 
I  have  seen  them  loaded  in  the  woods  practically- in  the  same 
way  as  they  loaded  these  loads.  *  *  *  It  was  not  an  unusual 
thing  for  cars  to  come  in  with  the  logs  on  them  in  the  same  con- 
dition that  these  were.  I  want  to  modify  my  statement :  it  was 
not  an  extraordinary  happening.  We  might  get  one  car  like 
that  in  two  or  three  days;  get  another  car  in  a  train  of  fifteen 
or  twenty  cars ;  get  another  one  on  a  train  to-day  and  one  to- 
morrow, and  may  be  not  another  for  a  week.  I  had  occasion 
to  see  them  quite  often,  but  that  was  not  the  way  they  generally 
loaded  them  in  the  woods.  Q.  Then  you  consider  that  the  con- 
dition of  the  car  was  dxie  to  a  fault  in  the  loading  of  the  car; 
the  condition  of  the  chains  which  caused  one  chain  to  be  im- 
posed upon  another T  A.  Yes,  sir;  I  considered  that  to  be  the 
real  cause  of  my  injury.  If  the  loading  had  not  been  defective, 
the  chains  would  not  have  been  crossed.  I  thought  at  the  time, 
and  think  yet,  that  the  chains  were  put  that  way  at  the  time  the 
logs  were  loaded,  and  I  can  see  the  condition  in  which  they 
were.  •  •  •  Yes,  I  moved  that  chain  with  my  hand  inten- 
tionally and  deliberately,  knowing  if  anything  happened  to  it 
I  would  get  my  body  crushed  or  maybe  killed.  I  knew  if  it 
came  loose  I  was  liable  to  be  killed.  I  could  have  gone  to  the 
other  side  of  the  car  and  cut  the  chains.    Our  method  of  work- 
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ing  was  to  fasten  the  trip  chain  and  get  the  other  end  of  it  and 
in  that  way  get  out  of  danger's  way.  If  I  put  a  trip  chain  on 
it  and  walked  out  to  the  end  of  it  and  tripped  the  toggle,  I 
wouldn't  be  taking  any  chances."  In  another  place  in  his  testi-  - 
mony  he  said:  ^'I  did  not  know  at  the  time  it  was  possible  for 
a  finger  to  come  oflE  that  way,  the  way  it  did,  before  it  did.  That 
was  the  first  time  I  ever  saw  it  done,  a  link  to  come  off  the  finger 
in  that  particular  way.  •  •  •  i  walk  in  and  hook  this  trip 
chain  in  and  then  take  the  slack  off  those  chains,  off  the  fingers, 
both  of  them.  There  is  the  slack  of  each  chain,  on  the  bottom 
and  top  chain  both ;  and  when  I  took  them  off  I  could  see  that 
the  finger  on  the  link  of  the  lower  toggle  could  not  be  tripped 
on  account  of  a  toggle  on  the  upper  chain  being  in  the  way  of 
it;  so  I  just  took  it  and  pushed  it  over  a  little  bit,  and  that's 
the  last  I  remember  of  for  the  time  being." 

The  witness  Biddiscombe  testified:  ''I  was  supposed  to  be 
foreman  there,  I  guess,  and  just  one  man  with  me.  While  Mr. 
Andree  was  employed  there  he  could  tave  cut  the  chain  without 
my  telling  him.  I  told  him  not  to  cut  any  unless  it  was  abso- 
lutely necessary  to  cut  them.  I  considered  it  absolutely  necessary 
when  the  chains  were  grabbed  or  caught  on  the  car,  when  the 
finger  catches  so  there  is  no  way  to  get  the  finger  off  the  link, 
either  that  or  grabbed,  just  the  two  conditions.  •  •  •  There 
is  no  danger  in  going  in  and  pushing  a  toggle  over  so  you  can 
trip  the  chain  if  everything  is  all  right.  The  trip  chain  should  be 
put  on  the  bottom  chain  first.  If  the  toggle  or  upper  chain  is 
in  the  proper  condition  there  would  be  no  danger  in  pushing 
it  over.  I  have  done  it  thousands  of  times  with  my  peavy. 
*  *  *  There  would  be  no  danger  in  shifting  that  over  at 
all.  It  could  not  well  be  unless  the  finger  is  short,  to  shove  that 
over  with  his  hand,  and  if  that  was  a  short  finger  a  man's  hand 
slipping  it  over,  that  would  probably  make  it  come  loose.  Noth- 
ing else  could  happen  in  shoving  it  over;  the  link  would  have 
to  slip  off  the  chain.  *  *  *  A  man  standing  on  the  ground 
or  skidway  for  the  purpose  of  hooking  the  trip  chain  would  stand 
with  his  head — if  he  was  a  man  of  ordinary  height — about  even 
with  the  bunker  of  the  car,  and  of  course  the  toggles  of  the 


47  Mont.]     Andbeb  v.  Anaconda  Copper  Mining  Co.  565 

chains  would  be  higher  up  than  his  head.  The  upper  and  lower 
toggle  are  generally  about  opposite  each  other.  •  •  •  It 
would  be  no  trick  at  all  for  me  to  see  it.  The  logging  train  comes 
down  ten  or  fifteen  miles,  and  the  jostling  of  the  train  and  the 
slipping  of  the  logs  would  have  a  tendency  to  loosen  the  toggle 
before  the  train  got  to  the  pond  if  the  finger  was  a  short  one. 
•  *  *  When  a  man  takes  the  chain  off  it  will  stay  in  the  same 
position  until  he  goes  to  push  it  over  or  move  it,  and  then  it  flies 
up.  If  I  were  going  to  push  one  of  the  toggles  off  the  other 
I  would  grab  it  and  put  my  thumb  over  the  link  and  keep  the 
link  from  slipping  off  the  finger  of  the  toggles.  I  would  do 
that  as  an  act  of  caution.  *  *  *  A  man  standing  on  the 
skidway  and  pushing  one  toggle  off  the  other  would  push  up- 
wards. If  a  man  were  to  push  upwards  on  the  toggle  he 
would  be  doing  a  careless  and  improper  thing.  I  don't  know 
what  he  would  want  to  do  that  for.  •  •  •  For  cutting  chains 
when  it  became  necessary,  we  had  a  pair  of  chain  cutters.  They 
were  there  on  that  occasion.  There  was  nothing  unusual  or 
extraordinary  about  the  chains  being  crossed.  It  was  not  un- 
common ;  it  was  a  common  thing.  Andree  must  have  known  that, 
as  he  worked  his  shift  night  about  with  me.  His  opportunities 
for  knowing  were  just  the  same  as  mine.  I  don 't  remember  ever 
cutting  a  chain  under  any  conditions  other  than  they  were 
grabbed  and  when  they  caught  in  the  bottom  of  the  car.  I  think 
I  told  Andree  not  to  cut  any  more  chains  than  he  could  possibly 
help ;  not  any  more  than  was  necessary.  •  •  •  I  do  not  know 
what  was  the  condition  of  the  toggle  of  the  particular  chain  which 
came  unloosed  when  Andree  was  hurt.  I  didn't  observe  it  before 
the  accident." 

The  witness  Rooney,  who  had  theretofore  been  employed  by  the 
defendant  to  unload  cars,  testified:  **A  person  could  not  tell  by 
looking  at  it  when  the  logs  came  down  in  that  way,  whether 
tlie  toggle  was  proper  or  not.  When  the  chain  is  taken  off,  as 
a  rule  the  link  remains  in  the  same  condition  until  there  is  some 
jar  of  some  kind  which  may  move  it  around.  The  fact  of  the 
moving  of  the  train  might  have  some  effect  on  the  links  moved 
up  or  down,  that  would  depend  upon  the  strain  upon  the  logs 
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and  the  chain.  When  the  chain  is  taken  off  and  the  toggle 
receives  a  jar,  that  would  cause  the  link  to  slip  up.  When  you 
have  a  proper  toggle  it  requires  quite  a  force  to  unsnap  or  trip 
it.  The  links  in  the  trip  chain  are  ahout  one-quarter  inch  in 
size.  I  have  used  force  enough  in  tripping  the  toggles  to  break 
the  trip  chain.  •  *  •  It  was  possible  for  a  toggle  to  become 
defective  on  the  way  down  from  the  woods.  It  might  be  in  good 
condition  when  the  train  started  with  the  logs  and  by  the  time 
it  reached  the  pond  it  might  be  in  bad  shape.  •  •  •  During 
the  time  I  was  working  there,  toggles  became  defective.  They 
would  go  on  the  works  [to  the  woods?]  in  good  condition  and 
become  defective  in  loading,  hauling  and  unloading  logs.  •  •  • 
If  a  man  left  the  slack  of  the  chain  on  there  while  he  was  re- 
moving the  upper  toggle  from  the  lower  one,  he  would  be  tak- 
ing less  chances  than  if  he  undertook  to  move  it  after  the  chain 
had  been  removed." 

The  chain  in  question  was  not  exhibited  to  the  jury.  It  was 
not  examined  by  any  witness  after  the  accident  occurred.  For 
demonstrative  purposes  there  were  exhibited  to  the  jury  two 
other  chains.  The  witness  Rooney  was  questioned  with  reference 
to  one  of  these,  as  follows:  '*Q.  Referring  to  the  toggle  presented 
in  court  by  the  plaintiff,  but  which  has  not  been  introduced 
in  evidence,  I  will  get  you  to  tell  the  jury  what  is  the  matter, 
if  anything,  with  that  toggle  as  it  now  presents  itself  to  yout 
A.  The  toggle  might  be  all  right  enough,  but  the  strain  coming 
down  there  might  bend  that.  Q.  So  a  short  toggle  is  due  to 
the  fact  that  a  strain  has  been  placed  upon  the  finger  at  or  near 
the  bend,  which  has  increased  there  and  thereupon  the  finger 
has  become  shorter?  A.  Yes,  sir.  Q.  Now,  then,  Mr.  Rooney, 
I  will  get  you  to  tell  the  jury  whether  or  not  that  bent  condi- 
tion of  the  finger  is  not  apparent  to  any  log  unloader  when  he 
approaches  the  load  of  logs?  A.  If  he  examined  it  close  it 
might.  Q.  Would  it  not  be  apparent  without  close  inspection? 
A.  Not  necessarily.  Q.  You  know  that  it  is  bent  out  of  shape  now  ? 
A.  Yes.  Q.  You  knew  that  when  you  saw  it?  A.  By  examin- 
ing it  closely.  Q.  Does  it  require  any  closer  inspection  than 
now,  say  three  feet  distant?    A.  No." 
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These  excerpts  include  all  the  evidence  tending  to  show  the 
[1]  cause  of  the  accident.  Taking  it  at  its  utmost  probative 
value,  it  does  not  tend  to  show  that  plaintiff's  injury  was  due 
to  any  omission  of  duty  by  the  defendant,  rather  than  to  the 
negligence  of  plaintiff  himself.  Neither  the  plaintiff  nor  Bid- 
diseombe  observed  the  condition  of  the  chain  before  or  after 
the  accident.  While  both  ventured  the  opinion  that  the  accident 
would  not  have  occurred  if  the  finger  had  not  been  too  short, 
neither  had  any  knowlege  that  such  was  the  case.  Let  it  be 
assumed  that,  in  view  of  their  experience  in  that  kind  of  work, 
their  opinions  are  entitled  to  some  weight  as  tending  to  show 
that  the  link  was  defective,  that  the  accident  would  not  have 
occurred  but  for  the  existence  of  the  defect,  and  that  in  the 
absence  of  evidence  pointing  to  another  efficient  cause,  a  case 
would  be  made  which  would  call  for  explanation  by  the  de- 
fendant, under  the  rule  as  stated  in  Callahan  v.  Chicago  etc. 
By,  Co.,  ante,  p.  401,  133  Pac.  687,  nevertheless  the  circum- 
stances furnish  the  basis  for  an  inference  equally  as  conclu- 
sive that  plaintiff  brought  the  injury  upon  himself  by  his 
own  negligence.  If  it  be  conceded  that  the  loading  had  been 
negligently  done  because  the  upper  chain  was  superimposed  upon 
the  lower,  this  was  observed  by  the  plaintiff,  and  if  this  added 
to  the  danger,  he  was  made  fully  aware  of  the  fact  and  should 
have  conducted  himself  accordingly.  His  experience  because 
of  which  he  was  willing  to  express  his  opinion  that  the  finger  was 
defective  should  have  guided  his  conduct  with  reference  to  this 
condition.  Though  because  of  his  position  on  the  ground  he  was 
compelled  to  reach  upward,  with  the  necessary  result  that  the 
force  applied  to  move  the  upper  chain  would  also  tend  to  move 
the  ring  off  the  finger  and  thus  release  it,  he  first  unhooked  the 
slack  when  there  was  no  occasion  to  do  so,  and  without  the 
least  attention  to  the  condition  of  the  link  proceeded  to  move 
the  chain  by  pushing  it.  This,  to  quote  the  words  of  Biddis- 
combe,  was  "a  very  careless  and  improper  thing."  According 
to  the  testimony  of  this  witness  and  that  of  Booney,  the  plain- 
tiff should,  as  a  precaution  to  prevent  just  what  occurred,  have 
left  the  slack-guard  in  place,  or,  at  least,  have  held  the  ring 
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with  his  thumb  until  he  had  accomplished  the  removal  of  the 
chain.  So  that,  assuming^  that  the  finger  was  short  because  it 
had  become  bent,  it  cannot  be  inferred  from  the  circumstances 
attending  the  accident  that  it  was  due  wholly  to  the  condition 
of  the  finger-link,  rather  than  to  plaintiff's  own  negligence  as 
the  sole,  or  at  least  a  contributing,  cause.  In  other  words,  the 
answer  to  the  question  whether  the  injury  was  due  either  to  the 
negligence  of  the  defendant  in  loading  the  car  or  the  defect  in 
the  link,  or  to  both,  or,  on  the  other  hand,  to  the  careless  con- 
duct of  the  plaintiff  in  manipulating  the  chain,  is  left  to  rest 
entirely  in  conjecture.  Upon  this  condition  of  the  evidence  a 
verdict  for  the  plaintiff  cannot  stand,  because  it  fails  to  show  a 
direct  causal  connection  between  the  negligence  alleged  and  the 
injury,  in  the  sense  in  which  the  rule  of  law  applicable  re- 
quires. ''The  nonexistence  of  a  legal  connection  between  the 
negligence  and  the  injury  is  predicable  whenever,  for  aught  that 
appears,  the  accident  might  have  happened  even  if  the  defects 
in  question  had  not  existed,  or  if  the  precautions  which  were 
omitted  had  been  taken.  The  master  cannot  be  held  liable  if 
his  negligence  was  merely  a  condition  as  opposed  to  the  effi- 
cient cause  of  the  injury."  (2  Labatt  on  Master  and  Servant, 
sec.  808.) 

In  Patton  v.  Texas  &  Pac,  By.  Co.,  179  U.  S.  658,  45  L.  Ed. 
361,  21  Sup.  Ct.  Rep.  275,  the  rule  applicable  here  is  stated  as 
follows:  **And  where  the  testimony  leaves  the  matter  uncer- 
tain, and  shows  that  any  one  of  half  a  dozen  things  may  have 
brought  about  the  injury,  for  some  of  which  the  employer  is 
responsible,  and  for  some  of  which  he  is  not,  it  is  not  for  the 
jury  to  guess  between  these  half  a  dozen  causes  and  find  that 
the  negligence  of  the  employer  was  the  real  cause,  when  there 
is  no  satisfactory  foundation  for  that  conclusion.  If  the  em- 
ployee is  unable  to  adduce  sufficient  evidence  to  show  negligence 
on  the  part-  of  the  employer,  it  is  only  one  of  the  many  cases  in 
which  the  plaintiff  fails  in  his  testimony,  and  no  mere  sympathy 
for  the  unfortunate  victim  of  an  accident  justifies  any  depart- 
ure from  settled  rules  of  proof  resting  upon  all  plaintiffs." 
This  passage  was  quoted  by  this  court  with  approval  in  Shaw 
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V.  New  Tear  Gold  Min.  Co.,  31  Mont.  138,  147,  77  Pac.  515 ;  and 
the  rule  as  stated  was  therein  approved.  (See,  also,  Monson 
V.  La  France  Copper  Co.,  39  Mont.  50,  133  Am.  St.  Rep.  549, 
101.  Pac.  243;  Olson  v.  Montana  Ore  Pur.  Co.,  35  Mont.  400,  89 
Pac.  731;  Winnecott  v.  Orman,  39  Mont.  339,  102  Pac.  570.) 

It  is  sufficient  to  make  out  a  prima  fade  case  if  the  plaintiff 
[2]  can  show  that  the  injury  is  more  naturally  to  be  attrib- 
uted to  the  negligence  alleged  than  to  any  other  cause  {Oriffin 
y.  Boston  &  Albany  By.  Co.,  148  Mass.  143,  12  Am.  St.  Rep. 
526,  1  L.  R.  A.  698,  19  N.  E.  166) ;  yet  this  requirement  is  not 
met  if  the  evidence  leaves  it  doubtful  whether  the  injury  may 
not  with  equal  propriety  be  attributed  to  one  Or  more  causes 
other  than  that  alleged.  We  have  so  far  assumed  that  the  posi- 
tion of  the  chains  upon  the  car  and  the  condition  of  the  link 
point  to  negligence  on  the  part  of  defendant.  When  we  view 
the  evidence  as  a  whole,  however,  it  is  doubtful  whether  the 
condition  of  the  chains  was  not  the  result  of  a  shifting  of  the 
load  produced  by  the  jar  incident  to  the  movement  of  the  car 
during  the  haul  to  the  mill.  If  this  was  the  fact — and  it  was 
not  an  unusual  occurrence  for  cars  to  be  found  in  that  condition 
upon  their  arrival  at  the  mill — it  is  fair  to  conclude  that  the 
increased  peril  thus  brought  about  was  one  of  the  ordinary  risks 
of  the  employment  which  the  plaintiff  was  hired  to  assume. 
From  this  point  of  view,  the  defendant  was  not  chargeable  with 
negligence  because  of  the  defect  in  the  Irnk,  unless  it  owed  the 
duty  of  having  the  cars  inspected  before  the  unloading  began. 
It  is  a  fair  inference  that  this  was  a  part  of  plaintiff's  duties. 
If  it  was  not,  the  omission  by  defendant  to  have  the  inspection 
made  by  others  is  not  the  negligence  alleged  as  the  ground  of 
recovery  in  this  case.  The  motion  for  nonsuit  should  have  been 
granted. 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded for  a  new  triaL 

Beversed  and  remanded. 

Mb.  Justice  Hollowat  and  Mb.  Justice  Sanneb  concur. 
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STATE  BX  SEL.  DANAHEB,  Appellant,  v.  BAY,  Bbqistsb  of 

Lands,  Bespondent. 

(No.  3,310.) 
(Submitted  June  10,  1913.    Decided  June  26,  1913.) 

[133  Pac.  961.] 

MandawiAis — Writ  Does  not  Lie,  When. 

1.  Mandamua  does  not  lie  when  the  writ  will  aecomplieli  no  l)eneficial 
result,  as  where  an  official  act  (the  issuance  of  a  certifieate  of  sale 
of  state  land  by  the  register  of  state  lands)  is  sought  to  be  oompelled, 
which  depends  upon  the  approval  or  co-operation  of  a  third  person 
(the  governor,  as  president  of  the  board  of  land  commissioners),  not 
a  party  to  the  proceeding. 

Appeal  from  District  Court,  Levns  and  Clark  County;  /. 
Miller  Smith,  Judge, 

Application  by  the  state  on  the  relation  of  Mary  M.  Danaher 
for  writ  of  mandate  to  compel  P.  H.  Bay,  register  of  state  lands, 
to  issue  a  certificate  of  sale  of  certain  lands.  From  a  judgment 
in  favor  of  defendant,  relatrix  appeals.    Affirmed, 

Messrs,  Wight  <j&  Pew,  for  Appellant,  submitted  a  brief  j  Mr. 
Chas.  E,  Pew  argued  the  cause  orally. 

Messrs.  Walsh,  Nolan  dk  Scallon,  and  Mr.  John  B.  Clayherg, 
submitted  a  brief  in  behalf  of  Interveners-Bespondents  Bdgerton 
et  al.;  Mr.  Wm.  Scallon  argued  the  cause  orally. 

ME.  CHIEF  JUSTICE  BBANTLY  delivered  the  opinion  of 
the  court. 

Application  to  the  district  court  of  Lewis  and  Clark  county 
for  mandamus  to  compel  the  defendant,  as  register  of  lands  for 
the  state  of  Montana,  to  issue  and  deliver  to  the  relatrix  a 
certificate  of  sale  of  certain  lands  described  in  the  affidavit,  the 
same  being  a  portion  of  the  lands  granted  to  the  state  by  the 
federal  government  in  aid  of  the  common  schools,  under  the 
Act  approved  February  22,  1889,  commonly  called  the  Enabling: 
Act,    It  appears  from  the  affidavit  that  at  a  sale  held  by  the 
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defendant  on  June  27,  1911,  under  authority  conferred  upon 
him  by  the  statute  (Seas.  Laws  1909,  Chap.  147,  p.  289),  and  in 
conformity  with  the  requirements  thereof,  the  relatrix  became 
the  purchaser  of  the  lands  in  question  at  the  price  of  ten  dollars 
per  acre,  paying  to  the  defendant  in  cash  fifteen  per  cent  of 
the  gross  price.  On  July  11,  1911,  the  sale  was  approved  by  the 
board  of  land  commissioners.  The  relatrix  thereupon  became 
entitled  to  receive  a  certificate  of  purchase.  On  August  18, 
1911,  she  made  demand  for  the  certificate,  but  the  defendant 
refused  to  issue  it,  basing  his  refusal  upon  the  ground  that  the 
sale  had  been  made  through  inadvertence  and  mistake,  in  that 
one  John  Edgerton  and  other  persons  had  acquired  a  prior  in- 
terest in  the  lands  and  that  they  were  for  this  reason  not  sub- 
ject to  sale.  After  the  defendant  had  filed  his  answer,  Edger- 
ton and  his  associates  were  permitted  to  intervene  by  answer 
and  set  up  their  alleged  rights.  Thereafter  the  controversy  was 
submitted  to  the  court  upon  an  agreed  statement  of  facts.  The 
court  held  that  the  relatrix  was  not  entitled  to  relief  and  ren- 
dered judgment  accordingly.     The  relatrix  has  appealed. 

The  agreed  statement  sets  forth  in  detail  the  facts  upon  which 
the  parties  base  their  respective  claims.  It  appears  therefrom 
that  there  was  at  the  time  the  application  was  heard  a  contest 
pending  before  the  state  contest  board,  the  issue  being  whether 
the  relatrix  has  a  prior  right.  Her  counsel  argue  that  having 
become  the  purchaser  at  a  sale  which  was  in  all  respects  regu- 
lar, she  is  entitled  to  a  certificate  without  regard  to  any  sup- 
posed rights  Edgerton  and  his  associates  may  have  acquired  in 
the  lands  prior  to  her  purchase.  In  other  words,  upon  the 
completion  of  the  sale  and  receipt  of  payment,  it  is  insisted,  it 
became  the  ministerial  duty  of  defendant  to  issue  the  certificate, 
leaving  Edgerton  and  his  associates  to  have  determined,  in  an 
appropriate  action,  any  rights  which  they  may  have.  No  ap- 
pearance has  been  made  in  this  court  by  the  defendant.  Coun- 
sel for  the  interveners  argue  that  under  the  provisions  of  the 
statute  supra,  the  authorities  of  the  state,  consisting  of  the 
board  of  land  commissioners,  the  contest  board  and  other  state 
ofiicers,  are  under  the  statute  clothed  with  exclusive  jurisdiction 
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to  try  all  controversies  inyolving  disputed  rights  to  land  pur- 
chased from  the  state,  and  that  their  proceedings  are  not,  di- 
rectly or  indirectly,  subject  to  control  by  the  courts  prior  to 
issuance  of  patent.  Which  of  these  contentions  ought  to  be 
sustained  we  shall  not  undertake  to  determine.  Upon  the  facts 
stated  the  action  of  the  district  court  in  denjdng  the  writ  was 
correct. 

Section  1  of  the  Act  constitutes  the  board  of  land  commis- 
sioners, consisting  of  the  governor,  superintendent  of  public  in- 
[1]  struction,  secretary  of  state  and  attorney  general,  and  vests 
in  it  exclusive  control  and  management  of  all  lands  belonging 
to  the  state.  Section  2  designates  the  governor  as  president 
of  the  board.  Section  19  creates  a  contest  board.  The  register 
is  made  the  chief  officer  of  this  board.  Section  43  provides: 
"Whenever  any  purchaser  of  the  state  lands  has  paid  fifteen  per 
cent  of  the  purchase  price  of  the  land  bought,  and  delivered  to 
the  register  of  state  lands  the  bond  herein  required  to  be  given, 
the  register  will  make  out  a  certificate  of  purchase  and  deliver 
the  same  to  the  purchaser,  which  certificate  shall  contain  a 
description  of  the  land  purchased,  the  sum  paid,  the  amount  re- 
maining due,  the  date  at  which  each  of  the  deferred  payments 
falls  due,  and  the  amount  of  each,  and  shall  be  signed  by  the 
governor,  as  the  president  of  the  state  board  of  land  commis- 
sioners, and  by  the  register,  and  a  record  of  the  same  shall  be 
kept  in  a  suitable  book."  It  will  be  observed  that  while  this 
section  enjoins  upon  the  register  the  duty  to  issue  the  certificate, 
it  must  be  signed  by  the  governor  as  president  of  the  board  of 
land  commissioners.  If  it  does  not  bear  the  signature  of  this 
officer  it  is  not  complete,  nor  is  it  effective  for  any  purpose.  In 
effect,  therefore,  the  duty  enjoined  by  this  section  is  made  the 
joint  duty  of  the  register  and  the  governor  as  president  of  the 
board  of  land  commissioners.  Neither  can  act  eflfectively  with- 
out the  other.  Now,  it  does  not  appear  from  the  statement  of 
facts  or  otherwise  from  the  record,  that  the  certificate  has  been 
executed,  ready  for  delivery  by  the  register.  It  is  stipulated 
merely  that  on  August  18,  1911,  the  relatrix  made  written  de- 
mand upon  the  register  for  the  issuance  and  delivery  of  the 
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certificate  and  that  he  then  and  there  refused  to  issue  and  de- 
liver it.  It  does  not  appear  that  any  demand  was  ever  made 
upon  the  governor.  The  issuance  of  the  writ  would  therefore 
not  have  given  the  relatrix  any  effective  relief,  for  though  the 
register  were  compelled  to  perform  the  duty  enjoined  upon 
him  so  far  as  he  might,  the  governor  would  be  under  no  com- 
pulsion to  act  with  him  and  would  be  free  to  refuse  to  add  his 
signature.  Thus  the  rdatrix  would  have  gained  no  substantial 
benefit. 

The  rule  is  well  settled  that  when  the  writ  will  accomplish  no 
beneficial  result  it  will  be  denied,  (ffay  v.  Torrance,  145  Cal. 
144,  78  Pac.  540;  Boyne  v.  Ryan,  100  Cal.  265,  34  Pac.  707; 
Lamar  v.  Wilkins,  28  Ark.  34 ;  State  v.  Towers,  71  Conn.  657,  42 
Atl.  1063;  State  ex  rel.  Dixon  v.  Internal  Imp.  Fund,  20  Fla. 
402;  Stacy  v.  Hammond,  96  Ga.  125,  23  S.  E.  77;  People  ex  rel 
Oreeny.  Cook  County,  176  111.  576,  52  N.  E.  334;  Brownsville 
Taxing  Dist.  v.  Loague,  120  U.  S.  493,  32  L.  Ed.  780,  9^  Sup. 
Ct.  Rep.  327;  26  Cyc.  167;  Bailey  on  Habeas  Corpus,  781.) 
The  same  rule  applies  where  the  official  act  to  be  performed  de- 
pends upon  the  act,  approval  or  co-operation  of  a  third  person 
not  a  party,  even  though  it  is  clearly  the  duty  of  the  defendant 
to  act.  {State  ex  rel.  Lacaze  v.  Cavanac,  30  La.  Ann.  237 ;  High 
on  Extraordinary  Remedies,  3d  ed.,  sec.  14.) 

Nothing  said  herein  is  to  be  understood  as  a  recognition  of 
the  right  of  third  parties  to  intervene  in  this  character  of  pro- 
ceeding. The  question  whether  this  right  is  accorded  under  the 
statute  on  this  subject  will  be  determined  when  a  case  is  pre- 
sented requiring  such  determination. 

The  judgment  is  affirmed. 

Affirmed. 

Mb.  Justice  Holloway  and  Mb.  Justice  Sanneb  concur. 
Behearing  denied  September  15,  1913. 
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FARWELL,  Respondent,  v.  FARWELL,  Appbm/ANT. 

(No.  3,303.) 
(Sabmitted  June  10,  1913.    Decided  June  26,  1913.) 

[133  Pac.  958.] 

Divorce — AdtUtery — Connivance — What  Does  not  Const%tut&-^ 
Appeal  and  Error— Theory  of  Case — '* Willful  Desertion'^ — 
Findings — Conclusiveness — Implied  Findings. 

Appeal  and  Error — Findings— BequeBt  Necessary. 

1.  A  party  who  does  not  request  special  findings  may  not  on  appeal 
complain  of  the  trial  court's  failure  to  make  them;  in  their  absence 
every  finding  necessary  to  support  the  judgment  will  be  implied. 

Divorce— Adultery — Connivance — Proof. 

2.  In  an  action  for  divorce  on  the  ^ound  of  adultery,  connivance — 
corrupt  consent  on  the  part  of  plaintiff  to  the  commission  of  th» 
act  complained  of — ^must  be  established  by  dear  and  convincing  proof. 

Same — Adultery — Connivance — ^What  Doee  not  Constitute. 

3.  So  long  as  plaintiff  in  a  divorce  action  was  not  in  any  reepeei 
responsible  for  the  adulterous  act  of  his  wife,  the  fact  that,  in  order 
to  secure  evidence  to  be  used  by  him  on  the  trisd,  he  laid  a  trap  for 
her  and  caught  her  flagrante  delicto,  was  not  suficient  to  charge  him 
with  connivance. 

Same — ^Findings — Conclusiveness. 

4.  Appellant  in  a  divorce  proceeding  has  the  burden  of  showing  that 
the  evidence,  claimed  to  be  insufficient  to  support  the  court's  findings, 
preponderates  against  them;  otherwise  they  will  be  deemed   conclusive. 

Appeal  and  Error — Theory  of  Case. 

5.  Where  a  cause  was  tried  in  the  dMrid  court  upon  a  well-defined 
theory,  alleged  errors  wiU  be  reviewed  in  the  light  of  such  theory. 

Divorce— "Willful  Desertion"— Definition. 

6.  Willful  desertion  consists  in  the  voluntary  separation  of  husband 
or  wife  from  the  other,  without  justification,  with  intent  to  desert. 

Same — ^Desertion — Justification. 

7.  Uncontradicted  evidence  that  defendant  wife  dhrank  to  excess,  spent 
nights  away  from  home,  visited  houses  of  ill-fame,  and  committed  adul- 
tery, showed  sufficient  justification  for  plaintiff's  act  in  leaving  her 
without  being  guilty  of  willful  desertion  aa  defined. in  paragraph  ^ 
above. 

Appeal  from  District  Court,  Silver  Bov>  County;  Jeremiah  /•. 
Lynch,  Judge. 

Action  by  Frank  E.  Farwell  against  Mabel  Farwell  for  di- 
vorce. Jxidgment  for  plaintiff.  Defendant  appeals  from  the 
judgment  and  from  an  order  denying  her  a  new  trial    Affirmed. 
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Messrs.  E,  A.  Tyvand,  and  Mr.  E.  F.  O'Flynn,  for  Appellant, 
submitted  a  brief;  Mr.  Daniel  E.  Phelan,  of  counsel,  argued  the 
cause  orally. 

An  action  for  divorce  is  an  equitable  action,  and  for  that 
reason  the  complaining  party  seeking  relief  must  come  into  court 
with  a  ** clear  conscience  and  clean  hands."  The  following  au- 
thorities quoted  hold  that  in  case  the  complaining  party  is  guilty 
of  any  offense,  a  ground  for  divorce  is  a  recriminative  act,  and 
the  court  should  not  grant  relief:  "Divorce  is  a  remedy  for  the 
innocent  as  against  the  guilty  and  will  not  be  granted  where 
both  the  parties  are  at  fault.  The  defense  that  the  complain- 
ant has  himself  been  guilty  of  misconduct  constituting  ground 
for  divorce  is  known  as  recrimination."  (14  Qyc.  648.)  **If 
the  plaintiff  is  guilty  of  desertion,  he  is  not  entitled  to  a  divorce 
for  defendant's  adultery."  (Keezer  on  Marriage  and  Divorce, 
sec.  253.)  ''In  this  state,  the  statute  has  specified  certain  acts 
or  conduct  which  shall  constitute  grounds  of  divorce,  and  as  far 
as  the  matrimonial  contract  is  concerned,  the  courts  cannot  dis- 
tioguiah  between  them,  whatever  difference  there  may  be  in  a 
moral  point  of  view.  The  several  offenses  must,  therefore,  be 
held  equally  pleadable  in  bar  to  the  suit  for  divorce — ^the  one 
to  the  other  within  the  principle  of  recrimination."  (Conawt 
V.  Conawt,  10  Cal.  267,  70  Am.  Dec.  717.)  The  Colorado  court 
of  appeals,  in  the  case  of  Bedington  v.  Redingion,  2  Colo.  App. 
8,  29  Pac.  811,  says:  ''In  the  action  for  divorce  brought  by  the 
wife  against  her  husband  on  the  ground  of  desertion,  defendant 
may  recriminate  with  a  charge  of  adultery  or  any  other  statu- 
tory ground  of  divorce;  and  where  it  appears  that  each  party 
has  been  guilty  of  offense  charged,  no  relief  will  be  granted 
either."  Note  that  the  court  says,  "adultery  or  any  other  statu- 
tory ground  of  divorce  "  may  be  set  up  as  a  recriminative  charge 
against  the  plaintiff's  ground  for  divorce.  And  in  this  state 
adultery  and  desertion  are  both  grounds  for  divorce.  (Rev. 
Codes,  1907,  sec.  3643.)  The  Colorado  court  cites  the  following 
authorities  to  support  its  decision:  Conant  v.  Conani,  supra; 
Naga  V.  Nagd,  12  Mo.  53;  Johns  v.  Johns,  29  Qa.  718;  Hoff  v. 
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Hoff,  48  Mich.  281,  12  N.  W.  161 ;  Adams  v.  Adams,  17  N.  J. 
Eq.  225,  Handy  v.  Handy,  124  Mass.  394;  Ribet  v.  Bibet,  39  Ala. 
848. 

The  following  authorities  sustain  the  proposition  that  the 
recriminative  act  need  not  be  on  exactly  the  same  ground  as 
that  alleged  in  the  complaint  by  the  plaintiff  against  the  de- 
fendant, but  any  statutory  ground  may  be  set  up  as  an  abso- 
lute defense  to  defeat  a  judgment  and  decree  being  entered 
for  the  plaintiff :  Church  v.  Church,  16  R.  I.  667,  7  L.  B.  A.  385, 
19  Atl.  244;  Pease  v.  Pease,  72  Wis.  136,  39  N.  W.  133;  Day 
V.  Day,  71  Kan.  385,  6  Ann.  Gas.  169,  80  Pac.  974 ;  Stanebumer 
V.  Stonebumer,  11  Idaho,  603,  83  Pac.  938;  Earle  v.  Earle,  43 
Or.  293,  72  Pac.  976,  Anderburg  v.  Anderburg  (Iowa),  91  N.  W. 
1071;  Johnson  v.  Johnson  (Tex.  Civ.),  23  S.  W.  1022;  Stiehr  v. 
Siiehr,  145  Mich.  297,  108  N.  W.  684 ;  Wass  v.  Wass,  41  W.  Va. 
126,  23  S.  E.  537 ;  Setzer  v.  Setzer,  128  N.  C.  170,  83  Am.  St.  Rep. 
666,  38  S.  E.  731;  Ribet  v.  Ribet,  39  Ala.  348;  Hale  v.  Hale,  47 
Tex.  336,  26  Am.  Rep.  294. 

Messrs,  Kremer,  Sanders  dk  Kremer,  and  Mr,  J.  A.  Poore,  for 
Respondent,  submitted  a  brief ;  Mr.  J,  Bruce  Kremer  argued  the 
cause  orally. 

If  one  spouse  commits  adultery,  the  other  is  justified  in  leav- 
ing the  matrimonial  domicile.  (14  Cyc.  634.)  "To  constitute 
willful  desertion,  within  the  meaning  of  the  statute,  the  going 
away  and  refusal  to  return  by  the  accused  party  must  be  with- 
out justifiable  cause  therefor."  {Stocking  v.  Stocking,  76  Minn. 
292,  79  N.  W.  172,  668;  Luper  v.  Luper  (Or.),  96  Pac.  1101; 
Lyster  v.  Lyster,  111  Mass.  327;  Boreing  v.  Boreing,  114  Ky. 
522,  71  S.  W.  431 ;  14  Cyc.  633 ;  Kikd  v.  Kikd,  25  Neb.  256, 
41  N.  W.  180.)  To  prove .  desertion  in  the  statutory  sense  as 
affording  a  ground  for  divorce,  it  is  essential  to  show  that  the 
absence  of  defendant  was  not  justified  by  the  conduct  of  the 
plaintiff.  {Hall  v.  Hall,  77  Mo.  App.  600;  Porritt  v.  Porritt, 
18  Mich.  420 ;  Caskey  v.  Caskey,  7  Ky.  Law  Rep.  726 ;  Hudson 
V.  Hudson,  59  Fla.  529,  138  Am.  St.  Rep.  141,  21  Ann.  Ca*. 
278,  29  L.  R.  A.  (n.  s.)  614,  51  South.  857.)     If  the  circum- 
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stances  are  such  as  to  justify  or  excuse  one  spouse  in  separat- 
ing from  the  other,  the  latter  is  not  entitled  to  a  divorce  as  for 
desertion.  (14  Cyc.  632;  Cornish  v.  Cornish,  23  N.  J.  Eq.  208.) 
It  is  apparent  from  the  foregoing  authorities,  and  from  the  tes- 
timony introduced  on  behalf  of  the  plaintiff  in  his  case  in  chief 
that  the  evidence  did  not  show  that  the  plaintiff  was  guilty  of 
desertion,  and  the  motion  for  a  nonsuit  or  dismissal  of  the  action 
was  properly  overruled. 

' 'Connivance  in  the  law  of  divorce  is  the  complainant's  con- 
sent, express  or  implied,  to  the  misconduct  alleged  as  a  ground 
for  divorce.  A  corrupt  intention  on  the  part  of  the  complainant 
that  the  guilty  party  shall  commit  the  offense  is  generally  con 
sidered  an  essential  element  of  connivance.  If  the  consent  was 
actually  given,  the  intent  is  impliedly  corrupt  and  the  defense 
is  complete,  but  where  the  connivance  is  claimed  as  impliedly 
the  result  of  certain  acts  or  omissions,  they  must  appear  to  have 
proceeded  from  an  evil  motive."  (14  Cyc.  644.)  **The  hus- 
band's failure  to  protect  the  wife  against  temptation  will  not 
relieve  her  from  the  consequences  of  her  adultery,  unless  he  act- 
ively or  passively  consents  thereto."  {Id.  645.)  "And  if  he 
suspects  her  of  the  offense,  he  may  take  measures  to  secure  proof 
to  be  used  by  him  in  an  action  for  divorce  without  being  guilty 
of  connivance."  {Id.  646;  Cochran  v.  Cochran,  35  Iowa,  477; 
Wilson  V.  Wilson,  l54  Mass.  194,  26  Am.  St.  Rep.  237,  12  L.  R. 
A.  524,  28  N.  E.  167 ;  Bobbins  v.  Bobbins,  140  Mass.  528,  54  Am. 
Rep.  488,  5  N.  E.  837;  Torlotting  v.  Torlotting,  82  Mo.  App. 
192;  Lee  v.  Hammond,  114  Wis.  550,  90  N.  W.  1073;  Puth  v. 
Zimbleman,  99  Iowa,  641,  68  N.  W.  895.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  obtain  a  decree  of  divorce  on  the 
ground  of  adultery,  and  for  the  custody  of  the  minor  child,  the 
issue  of  the  marriage.  The  defendant  answered;  denied  the 
allegations  of  the  complaint  and  set  forth  affirmatively  charges 
against  the  plaintiff  of  extreme  cruelty,  willful  neglect,  deser- 
tion and  adultery,  and  asked  for  a  decree  of  separate  mainte- 
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nance  and  for  the  custody  of  the  child.  The  aflarmative  allega- 
tions were  put  in  issue  by  reply.  The  trial  was  had  to  the  court 
without  a  jury  and  resulted  in  a  judgment  in  favor  of  the  plain- 
tiff. From  that  judgment  and  from  an  order  denying  her  a 
new  trial,  the  defendant  appealed. 

1.  There  is  complaint  that  the  trial  court  failed  to  make  spe- 
[1]  cial  findings  as  required  by  section  6763,  Revised  Codes, 
but  this  complaint  is  unavailing  because  appellant  failed  to  re- 
quest special  findings  as  required  by  section  6766,  Revised  Codes. 
(Oans  &  Klein  Invt,  Co.  v.  Sanford,  36  Mont.  296,  88  Pac.  955.) 
In  Bordeaux  v.  Bordeaux,  43  Mont.  102,  115  Pac.  26,  this  court 
said:  ''A  party  failing  to  make  such  request  cannot  allege  error 
because  of  the  omission  to  obey  the  command  of  the  statute. 
Every  finding  necessary  to  support  the  judgment  will  then  be 
implied." 

2.  It  is  contended  that  the  prayer  of  plaintiff's  complaint 
[2]  should  have  been  denied  because  of  his  connivance;  but 
aside  from  the  fact  that  this  defense  is  not  pleaded,  there  is 
little,  if  any,  evidence  tending  to  support  the  charge.  ''Con- 
nivance" is  defined  by  section  3669,  Revised  Codes,  as  ''the  cor- 
rupt consent  of  one  party  to  the  conmiission  of  the  acts  of  the 
other,  constituting  the  cause  of  divorce."  It  is  little  less  than 
a  crime  generaUy,  and  may  constitute  a  crime  under  certain 
circumstances.  The  idea  that  a  husband  willingly  submits  to 
his  wife's  illicit  intercourse  is  so  repulsive  and  so  odious,  that 
the  law  wisely  requires  that  the  consent  to  adultery  must  be 
established  by  clear  and  convincing  proof.  (2  Bishop  on  Mar- 
riage, Divorce  and  Separation,  sec.  223.)  The  fact  that  the 
[3]  plaintiff,  suspecting  his  wife  of  adultery,  laid  a  trap  and 
caught  her  flagrante  delicto,  thereby  securing  evidence  to  be 
used  by  him  in  his  divorce  proceeding,  is  not  sufficient  to  charge 
him  with  connivance  so  long  as  he  was  not  in  any  respect  re- 
sponsible for  her  adulterous  act.     (14  Cyc.  646.) 

In  Bobbins  v.  Bobbins,  140  Mass.  628,  64  Am.  Rep.  488,  5  N. 
E.  837,  the  court  said :  ' '  There  is  a  manifest  distinction  between 
the  desire  and  intent  of  a  husband  that  his  wife,  whom  he  be« 
lieves  to  be  chaste,  should  commit  adultery,  and  his  desire  and 
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intent  to  obtain  evidence  against  his  wife,  whom  he  believes  al- 
ready to  have  committed  adultery  and  to  persist  in  her  adulter- 
ous practices  whenever  she  has  opportunity." 

In  WOson  v.  WUson,  154  Mass.  194,  26  Am.  St.  Rep.  237, 
12  L.  B.  A.  524,  28  N.  E.  167,  the  rule  is  stated  as  follows: 
"Merely  suffering,  in  a  single  case,  a  wife,  whom  he  already 
suspects  af  having  been  guilty  of  adultery,  to  avail  herself  to 
the  full  extent  of  an  opportunity  to  indulge  her  adulterous 
disposition,  which  she  has  arranged  without  his  knowledge,  does 
not  constitute  a  connivance  on  the  part  of  the  husband,  even 
though  he  hopes  he  may  obtain  proof  which  will  entitle  him  to 
a  divorce,  and  purposely  refrains  from  warning  her  for  that 
reason.  He  may  properly  watch  his  wife,  whom  he  suspects  of 
adultery,  in  order  to  obtain  proof  of  that  fact.  •  •  •  The  law 
does  not  compel  a  husband  to  remain  always  bound  to  a  wife 
whom  he  suspects,  and  it  allows  him,  as  it  does  other  parties 
who  think  they  are  being  wronged,  reasonable  scope  in  their 
efforts  to  discover  whether  the  suspected  party  is  or  is  not 
guilty,  without  themselves  being  adjudged  guilty  of  conniving 
at  the  crime  which  they  are  seeking  to  detect."  The  same  doc- 
trine is  announced  by  the  Iowa  court  as  follows:  ''It  seems  to  be 
well  settled  that  a  husband  may  watch  his  wife  whom  he  sus- 
pects, and  may  even  leave  open  the  opportunities  which  he  finds, 
BO  long  as  he  does  not  make  new  ones  or  invite  the  wrong." 
{Puth  V.  Zimbleman,  99  Iowa,  641,  68  N.  W.  895;  see,  also, 
Lee  V.  Hammond,  114  Wis.  550,  90  N.  W.  1073.) 

3.  Upon  the  recriminatory  charges  of  extreme  cruelty  and 
adultery,  the  evidence  is  sharply  conflicting,  consisting  in  the 
[4]  main  of  the  testimony  of  the  wife  in  support,  and  of  the 
husband  in  denial,  of  each  of  these  charges.  The  trial  court, 
having  the  advantage  of  seeing  the  witnesses  upon  the  stand, 
hearing  them  testify  and  observing  their  demeanor,  resolved  the 
questions  raised  upon  these  charges  in  favor  of  the  plaintiff, 
and  with  that  conclusion  we  are  not  justified  in  interfering.  The 
appellant  has  the  burden  of  showing  that  the  evidence  prepon- 
derates against  the  trial  court's  findings.  {Reid  v.  Hennessy 
Merc.  Co.,  45  Mont.  383,  123  Pac.  397.) 
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4.  With  respect  to  the  charges  of  willful  desertion  and  will- 
ful neglect,  there  is  not  any  substantial  conflict  in  the  evidence. 
For  a  short  time  before  the  commencement  of  this  action  plain- 
tiflf  contributed  toward  the  support  of  his  wife  and  eight  year 
old  son ,  forty-five  or  fifty  doUaps  per  month ;  thirty-five  djoUars 
per  month  for  a  short  time,  and  thirty  dollars  per  month  for 
the  remainder  of  the  period  during  which  the  parties  lived 
apart.  There  is  also  evidence  that  he  paid  some  doctor  bills 
and  probably  gave  to  his  wife  small  sums  in  addition  to  the 
amounts  named  above.  There  is  not  any  question  of  the  hus- 
band's ability.  At  the  time  of  the  trial  he  was  earning  $200  per 
month.  In  the  December  previous  he  was  earning  $175  per 
month.  What  his  earnings  were  during  the  remainder  of  the 
time  does  not  appear.  ** Willful  neglect*'  is  defined  in  section 
3664,  Revised  Codes,  as  '*the  neglect  of  the  husband  to  pro- 
vide for  his  wife  the  common  necessaries  of  life,  he  having  the 
ability  to  do  so,  or  it  is  the  failure  to  do  so  by  reason  of  idle- 
ness, profligacy  or  dissipation."  At  first  blush  it  would  seem 
that  the  amounts  paid  by  this  plaintiff  to  his  wife  for  the  sup- 
port of  herself  and  child  were  altogether  inadequate  for  that 
purpose,  and  out  of  proportion  to  his  earnings;  but  it  is  fairly 
inferable  from  the  evidence  that  the  amounts  were  either  agreed 
upon  by  the  parties  or  fixed  by  the  court  in  a  separate  proceed- 
ing instituted  for  the  purpose  of  compelling  him  to  furnish  sup- 
port. In  our  consideration  of  this  matt^^  we  are  embarrassed 
somewhat  by  the  meagerness  of  facts  disclosed  and  by  the  atti- 
tude of  counsel  in  proceeding  upon  assumptions  not  entirely 
warranted  by  the  record.  Apparently  the  cause  was  tried  upon 
[6]  a  well-defined  theory,  and  it  is  our  duty  to  revie^w  alleged 
errors  in  the  light  of  that  theory  so  far  as  it  is  disclosed.  With 
respect  to  this  particular  charge  of  willful  neglect  we  are  simply 
unable  to  say  from  the  record  before  us  whether  or  not  it  was 
made  out.  It  was  relied  upon  as  an  affirmative  defense  and 
the  burden  of  proof  was  upon  the  defendant.  The  trial  court 
determined  the  issue  in  favor  of  the  plaintiff,  and  there  is  not 
sufficient  in  the  record  before  us  to  warrant  a  reversal  of  that 
conclusion. 
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With  respect  to  the  charge  of  willful  desertion,  the  evidence 
discloses  that  while  these  parties  were  living  in  Lincoln,  Ne- 
[6, 7]  braska,  the  plaintiff  left  his  wife,  notifying  her  that  he 
did  not  intend  to  live  with  her  longer,  and  came  to  Montana 
with  the  intention  that  he  would  not  resume  the  marital  rela- 
tion with  her;  that  the  defendant  soon  afterward  followed  him 
to  this  state,  and  that  they  resided  in  Butte  but  continued  to 
live  separate  and  apart.  Assuming  that  these  facts  make  out 
a  prima  facie  case  of  desertion  in  the  absence  of  any  explana- 
tion, the  question  then  arises:  Has  plaintiff  brought  himself 
within  any  well-recognized  exception  to  the  general  rule  which 
requires  the  husband  to  live  with  his  wife  and  perform  the  duties 
imposed  by  the  marital  relation.  In  explanation  of  his  conduct 
and  as  excusatory  thereof,  the  plaintiff  testified  that  while  they 
were  living  together  in  Lincoln,  Nebraska,  his  wife  drank  to 
excess,  came  home  intoxicated,  and  spent  the  nights  away  from 
home;  that  he  detected  her  visiting  houses  of  bad  repute  and 
that  she  admitted  to  him  that  she  was  committing  adultery. 
The  wife  did  not  deny  any  of  these  matters,  and  the  trial  court's 
general  finding  is  a  finding  that  these  statements  are  true. 
These  facts  constitute  the  plaintiff's  excuse  for  his  failure  to 
live  and  cohabit  with  his  wife,  and  that  they  are  sufficient  to 
warrant  him  in  leaving  her,  there  is  not  any  substantial  dis- 
agreement in  the  authorities. 

** Willful  desertion"  is  defined  by  section  3646,  Revised  Codes, 
as  ''the  voluntary  separation  of  one  of  the  married  parties  from 
the  other  with  intent  to  desert."  The  definition  implies  that  the 
separation  is  without  justification.  (14  Cyc.  611;  Luper  v. 
Luper  (Or.),  96  Pac.  1099.)  In  1  Bishop  on  Marriage,  Divorce 
and  Separation,  section  1742,  a  general  rule  is  stated  as  fol- 
lows: **  Where  there  is  no  consent,  acquiescence  or  estoppel  as 
just  explained,  no  ills  arising  out  of  the  marriage,  or  ill-conduct 
of  one  party  to  the  other,  will  so  justify  a  breaking  off  of  the 
cohabitation  as  to  prevent  its  being  desertion,  except  ill-conduct 
of  the  sort  and  degree  which  the  law  has  made  foundation  for 
divorce."  In  Stocking  v.  Stocking,  76  Minn.  292,  79  N.  W.  172, 
668,  the  supreme  court  of  Minnesota  criticises  the  rule   an- 
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nounced  by  Bishop  and  says:  *'0n  principle,  and  what  seems 
to  be  the  weight  of  authority,  we  hold  that  the  misconduct  of 
one  of  the  parties  to  the  contract  of  marriage,  which  will  so  far 
justify  the  injured  party  in  leaving  that  the  separation  will  not 
constitute  willful  desertion,  need  not  necessarily  be  such  as  to 
entitle  the  injured  party  to  a  divorce.  It  is  sufficient  if  the 
party  withdrawing  from  the  cohabitation  has  reasonable  grounds 
for  believing,  and  does  honestly  believe,  that  by  reason  of  the 
actual  misconduct  of  the  other  it  cannot  be  longer  continued 
with  health,  safety,  or  self-respect."  We  are  inclined  to  agree 
with  the  Minnesota  court;  but  even  if  the  more  rigid  rule  an- 
nounced by  Bishop  should  govern,  the  excuse  offered  by  this 
plaintiff  is  sufficient.  At  the  time  he  left  his  wife  he  could  have 
maintained  an  action  against  her  for  divorce  for  her  misconduct, 
and  therefore  the  separation  did  not  constitute  desertion  on  his 
part. 

There  is  not  any  reversible  error  in  the  record.    The  judg- 
ment and  order  are  affirmed. 

AffiftiiBd, 

Mr.  Chief  Justigb  Bbantlt  and  Mb.  Justice  Sanneb  con- 
cur. 
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TITUS,   Rbspondbnt,  v.  ANACONDA   COPPER  MIN.    CO., 

Appellant. 

(No.  3,281.) 
(Submitted  May  24,  1913.    Decided  June  28,  1913.) 

[133  Pac.  677.] 

Personal  Injuries — Master  and  Servant — Defective  Appliances — 
Complaint — Sufficiency — Assumption  of  Bisk — Contributory 
Negligence — Evidence — Repairs  After  Injury — Cross-exami- 
nation — Curing  Error. 

Penonal  Injuries — Complaint — Sufficiency. 

1.  Complaint  in  an  action  bj  a  stationary  engineer  to  reeoTer  damages 
for  injury  to  his  band  while  in  the  diecharge  of  his  duties,  held  not 
open  to  attack  on  the  ground  of  being  ambiguous  and  unintelligible, 
nor  on  the  ground  that  it  appeared  therefrom  that  at  the  time  he  was 
injured  he  knew  of  the  defect  in  the  machinery  which  was  the  cause 
of  the  accident. 

Same^— Defectiye    Appliances — Repairs    After    Injury — ^Evidence — ^Admissi- 
bility. 

2.  Eridence  of  repairs  on  machinery  after  an  accident  was  not  ad- 
missible to  show  prior  neglip^ence,  but  was  properly  admitted  as 
throwing  light  upon  its  condition  when  the  injury  to  plaintiff's  hand 
occurred. 

Same — Evidence — Instruction  to  Disregard — When  Improper. 

3.  Where  evidence  was  admissible  for  the  purpose  stated  by  counsel 
for  the  party  introducing  it,  although  inadmissible  for  another,  a 
request  that  the  court  instruct  the  jury  to  disregard  it  entirely  was 
properly  refused. 

Same — Cross-examination — ^Undue  Restriction — Curing  Error. 

4.  Alleged  error  in  unduly  restricting  cross-examination  was  cured  by 
the  subsequent  admission  of  testimony  of  the  same  witness  touching 
the  matters  involved  in  such  crose-examination. 

Same — ^Defective  Machinery — ^Vice-principal — Erroneous  Information  by — 
Assumption  of  Bisk. 

5.  Plaintiff  having  been  informed  by  defendant's  foreman — ^its  vice- 
principal — that  if  any  defect  existed  in  the  stationary  engine  which  he 
was  employed  to  run,  it  was  the  fault  of  the  loose  condition  of  a 
certain  spring,  whereas  proper  investigation  would  have  disclosed  that 
the  defect  was  due  to  another  cause,  he  had  a  right  to  rely  upon  such 
information  and  was  not  therefore  chargeable  with  assumption  of  risk 
in  attempting  to  remiedy  the  supposed  defect  by  tightening  the  spring, 
in  doing  which  he  was  injured. 

Same — Master  Ordering  Servant  into  Dangerous  Place — Contributory  Negli- 
gence. 

6.  Where  a  vice- principal  stated  to  an  engineer  upon  ffoing  on  shift 
that  if  the  engine  missed,  the  trouble  lay  in  a  loose  tension  spring,  the 
information  thus  imparted  was  tantamount  to  an  order. to  tighten  it 
while  the  engine  was  in  motion,  and  the  rule  applied  that  where  a 
servant  is  ordered  into  a  situation  of  danger  by  the  master,  and  in 
obeying  the  command  the  former  is  injured,  he  is  not,  as  a  matter 
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of  law,  chargeable  with  contributorj  negligence,  unless  the  danger  was 
80  glaring  that  no  prudent  man  would  have  done  the  thing  even  under 
orders. 

Appeal  from  District  Court,  Ravalli  County;  B,  Lee  McCul- 
lough,  Judge. 

Action  by  Ezra  D.  Titiw  against  the  Anaconda  Copper  Min- 
ing Company.  From  a  judgment  for  plaintiff  and  from  an  or- 
der denying  it  a  new  trial,  defendant  appeals.    Affirmed. 

Messrs,  B.  A.  O'Hara,  and  Henry  C.  Stiff,  for  Appellant,  sub- 
mitted a  brief ;  Mr.  Stiff  argued  the  cause  orally. 

The  complaint  is  ambiguous,  unintelligible  and  xmcertain  in 
that  the  cause  of  the  injury  cannot  be  determined  therefrom, 
whether  it  was  due  to  the  defective  condition  of  the  engine,  of 
which  plaintiff  alleges  full  knowledge,  or  whether  it  was  due  to 
the  fact  that  the  foreman  or  his  associate  engineer  had  told  him 
that  there  was  nothing  the  matter  with  the  engine,  except  that 
the  spring  might  be  loose.  And,  if  to  the  latter  proposition,  it 
being  pleaded  that  the  spring  was  not  loose,  no  causal  connec- 
tion between  the  statement  that  the  spring  might  be  a  little  loose 
and  the  injury  is  made  to  appear.  The  complaint,  on  the  whole, 
does  not  state  a  cause  of  action.  The  plaintiff,  according  to  the 
allegations  of  his  complaint,  knew  of  the  exact  defect  that  caused 
his  injury  and  cannot  recover.  (Bailey  on  Personal  Injuries,  2d 
ed.,  1068.) 

The  error  in  admitting  this  evidence  of  repairs  and  changes 
after  the  accident  becomes  apparent  from  the  rule  that  the 
mere  fact  that  after  the  accident  the  defendant  took  precaution 
to  prevent  a  repetition  of  the  same  is  inadmissible  as  evidence 
of  negligence  at  the  time,  or  that  the  premises  or  appliances 
were  not  in  a  proper  condition.  (Id.  2096;  Limberg  v.  Olen- 
wood  Lumber  Co.,  127  Cal.  598,  49  L.  R.  A.  33,  60  Pac.  176.) 

Improper  limiting  of  cross-examination  of  Howley:  This  wit- 
ness had  been  sworn  on  behalf  of  the  plaintiff,  and  had  testified 
on  direct  examination:  ^'I  did  not  know  what  was  the  matter 
with  the  steel.  •  •  •  I  didn't  know  at  the  time  that  it 
was  soft  steel,  that  I  was  working  with" — and  on  cross-exami 
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nation  it  was  sought  to  broaden  the  testimony  of  the  witness 
regarding  the  character  of  the  die,  the  catting  of  the  same  and 
the  character  of  the  engine.  {Kipp  y.  Silverman,  25  Mont.  296, 
64  Pac.  884.) 

The  plaintiff  assumed  the  rii^.  He  alleges  that  he  knew  of 
the  particular  defect  causing  the  injury,  and  although  he  notified 
the  dief endant  of  same,  no  effort  was  made  to  repair  it,  nor  was 
any  promise  to  repair  given.  This  presents  a'  case  within  the 
rule  laid  down  in  Coulter  v.  Union  Laundry  Co.,  34  Mont.  590, 
87  Pac.  973,  where  this  court  cites  with  approval  the  language 
of  the  supreme  court  of  California  in  Limberg  v.  Olenwood  Lum- 
her  Co.,  supra.  (See,  also,  Molt  v.  Northern  Pac.  Ry.  Co.,  44 
Mont.  471,  120  Pac.  809.)  It  is  insufficient  for  plaintiff  to  show 
only  an  accident  and  his  resulting  injury.  (Oleason  v.  Missouri 
B.  P.  Co.,  42  Mont.  238,  112  Pac.  394,  128  Pac.  586.)  And  we 
submit  that  this  is  all  that  plaintiff  has  proved  in  this  case. 

Messrs.  Baker  &  Kurtz,  and  Mr.  C.  8.  Wagner,  for  Respond- 
ent,  submitted  a  brief;  Messrs.  E.  C.  Kurtz  and  Wagner  argued 
the  cause  orally. 

Assumption  of  risk:  The  facts  and  circumi?tances  in  this  case, 
given  rational  consideration,  exculpate  respondent  from  assump- 
tion of  risk.  (See  McAllister  v.  Rocky  Ford  Coal  Co.^  45  Mont. 
433, 123  Pac.  696;  Toone  v.  /.  P.  O'Neill  Const.  Co.  (Utah),  121 
Pac.  10;  Leary  v.  Anaconda  Copper  Min.  Co.,  36  Mont.  157,  92 
Pac.  477.)  When  the  master  mechanic  directed  respondent  to 
run  the  engine  until  morning,  when  he  would  fix  it,  the  master 
mechanic  assumed  the  risk.  (Diehl  v.  Swett-Davenport  Lumber 
Co.,  14  Cal.  App.  495,  112  Pac.  561 ;  Forquer  v.  North,  42  Mont. 
272, 112  Pac.  439;  Alien  v.  Bell,  32  Mont.  69,  79  Pac.  582;  Bese- 
loff  V.  Strandberg,  62  Wash.  36,  113  Pac.  250 ;  Carleton  Min,  & 
MUl  Co.  V.  Ryam.,  29  Colo.  401,  68  Pac.  279 ;  Kopadn  v.  Crown- 
Col.  Pulp  &  Paper  Co.  (Or.),  125  Pac.  281;  McKee  v.  Tourte- 
lottee,  167  Mass.  69,  48  L.  R.  A.  542,  and  note,  44  N.  E.  1071 ; 
Benson  v.  English  Limber  Co.,  41  Wash.  616, 129  Pac.  403 ;  Choc- 
taw, 0.  &  O.  R.  Co.  V.  Jones,  11  Ark.  367,  7  Ann.  Cas.  430,  4 
L.  R.  A.  (n.  s.)  837,  92  S.  W.  244.) 
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Contributory  negligence:  Ordinarily  the  question  of  contrib- 
utory negligence  is  a  question  of  fact  for  the  jury,  and  it 
is  rare  indeed  that  the  court  may  say,  as  a  matter  of  law,  that 
plaintiff  is  guilty  thereof.  Some  of  the  cases  cited  under  the 
head  of  assumption  of  risk,  above,  discuss  the  question,  and  to 
those  cases  we  again  refer.  (See,  also,  McCabe  v.  Montana  Cent, 
Ry,  Co.,  30  Mont.  323,  76  Pac.  701.)  ''Where  a  master  orders 
a  servant  into  a  situation  of  danger,  and  in  obeying  the  command 
he  is  injured,  the  law  will  not  charge  him  with  contributory 
negligence,  or  with  an  assumption  of  risk,  unless  the  danger  was 
so  glaring  that  no  prudent  man  would  have  encountered  it,  even 
under  orders  of  one  having  authority  over  him."  (Wurten^ 
lerger  v.  Metropolitan  8t.  Ry,  Co.,  68  Kan.  642,  75  Pac.  1049.) 
To  the  same  effect  see  Kelley  v.  Fourth  of  July  Min.  Co.,  16 
Mont.  484, 41  Pac.  273 ;  Carleton  Min.  &  MiU  Co.  v.  Ryan,  supra. 
'  Under  the  facts  in  this  case,  which  disclose  that  the  bracket 
had  been  broken  and  repaired,  it  became  the  duty  of  the  master, 
since  he  permitted  it  to  remain  on  the  engine,  knowing  that  the 
bolts  which  held  the  broken  parts  together  might  work  loose,  to 
exercise  extra  precaution  and  vigilance  to  protect  its  employees 
from  hidden  dangers.  ''The  obligation  to  make  an  examination 
for  concealed  defects  is  especially  strong  where  an  appliance  has 
been  injured  in  parts  open  to  view,  and  there  is  strong  probability 
that  the  same  accident  may  have  weakened  it  in  other  places." 
{Vanyi  v.  Portland  Flouring  Mais  Co.  (Or.),  128  Pac.  830.) 
*' Where  the  servant  is  injured  as  the  result  of  an  act  done  by 
him  under  an  impulse  or  on  belief  created  by  a  sudden  danger 
caused  solely  by  the  master's  negligence,  he  is  not  to  be  regarded 
as  guilty  of  contributory  negligence."     (26  Cyc.  1274-g.) 

The  doctrine  of  the  PuUen  Case  {PuUen  v.  City  of  Butte,  45 
Mont.  46,  121  Pac.  878)  appears  to  be  sound  in  principle  and  is 
well  supported  by  authorities  from  other  jurisdictions.  "When, 
in  an  action  for  personal  injuries,  the  condition  of  machinery, 
appliances,  or  places  for  work,  as  they  appeared  within  a  reason- 
able time  after  the  accident,  warrants  an  inference  as  to  the 
conditions  existing  at  the  time  of  the  accident,  such  condition  may 
he  given  in  evidence."     (26  Cyc.  1427-c;  Kath  v.  East  St.  Louis 
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etc.  B.  B.  Co,,  232  lU.  12^,  83  N.  E.  533 ;  Stoddola  v.  Cedar  Bapids 
etc.  By,  Co.,  152  Iowa,  37,  131  N.  W.  38 ;  Boyd  v.  Taylor,  207 
Maas.  336,  93  N.  E.  589 ;  Landers  v.  Quincy  etc.  By.  Co.,  156  Mo. 
App.  580,  137  S.  W.  605 ;  Blevins  v.  Erwin  Cotton  MiUs  Co.,  150 
N.  C.  493,  64  S.  E.  428 ;  Missouri  etc.  By.  Co.  v.  Williams,  103 
Tex.  228,  125  S.  W.  881 ;  Gustafson  v.  A.  W.  West  Lumber  Co., 
51  Waah.  25,  97  Pac.  1094;  Brunger  v.  Pioneer  Boll  Paper  Co.,  6 
Cal.  App.  691,  92  Pac,  1043.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  plaintiff  was  employed  by  the  defendant  company  as  a 
stationary  engineer,  and  while  in  the  discharge  of  his  duties  was 
injured.  He  brought  this  action  to  recover  damages.  In  his 
complaint  he  describes  somewhat  minutely  certain  working  parts 
of  the  engine,  and  alleges  that  a  bracket  which  supported  a 
valve-rod,  on  the  end  of  which  rod  was  a  clutch  designed  to 
engage  and  raise  the  dash-pot  rod,  had  been  broken ;  that  it  had 
been  repaired  and  kept  in  use  until  it  became  loose,  rickety,  un- 
stable and  failed  properly  to  perform  its  function,  with  the  result 
that  the  valve-rod  and  clutch,  no  longer  kept  in  place,  also  failed 
to  perform  their  duties ;  that  this  defect  in  the  bracket  was  known 
to  the  defendant  company,  or  should  have  been  known  to  it, 
but  that  such  defect  was  latent,  unknown  to  the  plaintiff  and 
undiscoverable  in  the  exercise  of  ordinary  care  while  the  engine 
was  running;  that  there  was  a  tension  spring  attached  to  the 
clutch  for  the  purpose  of  regulating  the  contact  of  the  clutch  with 
the  dash-pot  rod ;  that  on  August  5,  1908,  when  plaintiff  went  to 
work,  he  was  informed  by  the  defendant's  foreman,  who  was  then 
in  charge  of  the  engine,  that  the  machinery  was  in  proper  work- 
ing condition,  except,  perhaps,  that  the  tension  spring  was  loose ; 
that  this  information  was  false  and  misleading  but  believed  by  the 
plaintiff  to  be  true,  and  was  relied  upon  by  him ;  that  when  the 
clutch  failed  to  attach  to  the  dash-pot  rod,  he,  relying  upon 
the  information  given  him  by  the  foreman,  undertook  to  tighten 
the  spring  while  the  engine  was  running,  with  the  result  that  his 
hand  was  caught  in  the  machinery  and  cut  and  injured,  and  that 
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his  injury  was  caused  proximately  by  the  broken  and  defective 
condition  of  the  bracket.  The  defendant  interposed  a  demurrer 
and  motion  to  strike,  and,  these  being  overruled,  answered'  deny- 
ing the  allegations  of  its  negligence  and  pleading  contributory 
negligence  and  assumption  of  risk.  Upon  these  affirmative  pleas 
there  wjas  issue  by  reply.  The  trial  of  the  cause  resulted  in  a 
verdict  for  the  plaintiff,  and  from  the  judgment  entered  thereon 
and  from  an  order  denying  it  a  new  trial,  the  defendant  appealed. 

1.  We  are  unable  to  agree  with  counsel  for  appellant  in  their 
analysis  of  the  complaint.  In  the  statement  above  we  have  fairly 
[1]  epitomized  the  allegations,  and  while  the  pleader  might  be 
convicted  of  prolixity,  the  essential  facts  necessary  to  a  statement 
of  the  cause  of  action  are  not  difficult  to  detect.  Terseness  of 
expression  is  a  most  refined  accomplishment,  but  it  cannot  be 
enforced  as  a  rule  of  pleading. 

Counsel  for  appellant  err  in  construing  an  allegation  of  knowl- 
edge at  the  time  the  complaint  was  prepared  into  an  admission 
of  knowledge  at  the  time  the  injury  occurred.  A  careful  reading 
of  the  complaint  makes  clear  the  plaintiff's  meaning. 

2.  Over  the  objection  of  defendant,  evidence  was  introduced 
[2]  of  certain  things  done  by  the  defendant  after  the  accident, 
in  the  nature  of  repairs  and  replacements.  Upon  the  submission 
of  the  cause  defendant  requested  an  instruction  withdrawing 
this  evidence  from  the  consideration  of  the  jury  altogether.  The 
request  was  denied  and  error  is  predicated  upon  the  ruling.  It 
is  elementary  that  evidence  of  repairs  or  improvements  is  not 
evidence  of  prior  negligence.  The  plaintiff  assumed  the  burden 
in  this  instance  of  showing  (a)  that  the  bracket  was  out  of  re- 
pair at  the  time  he  was  injured,  and  (b)  that  such  condition  was 
due  to  the  defendant's  negligence.  While  evidence  of  the  con- 
dition of  the  bracket  on  the  day  following  the  injury  would  not 
tend  to  prove  negligence,  it  might  throw  light  upon  the  condition 
of  the  bracket  when  the  injury  occurred,  and  for  this  purpose 
the  evidence  was  admissible. 

In  support  of  their  contention  that  error  was  committed, 
counsel  for  appell-ant  cite  Limberg  v.  Olenwood  Lumber  Co.,  127 
Cal.  5^,  49  L.  R.  A.  33,  60  Pac.  176.    That  case  was  decided 
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upon  the  authority  of  Sappenfield  v.  Main  St.  etc.  By.  Co.,  91 
Cal.  48,  27  Pac.  590.  In  each  of  these  cases  the  court  proceeded 
upon  the  theory  that  the  only  purpose  for  which  the  evidence 
of  after-repairs  was  offered  was  to  prove  prior  negligence.  How- 
ever, in  the  later  case  of  Dow  v.  Sunset  T.  do  T.  Co.,  157  CaL 
182,  106  Pac.  587,  the  same  court  clearly  distinguishes  between 
the  rule  which  excludes  evidence  of  after-repairs  as  proof  of  prior 
negligence,  and  the  rule  which  admits  evidence  of  defective  con- 
dition after  the  injury,  as  tending  to  prove  the  like  condition  at 
the  time  of  the  injury. 

In  3  Bailey  on  Personal  Injuries,  second  edition,  section  782, 
page  2101,  it  is  said:  ''So  the  fact  that  a  defective  appliance 
was  repaired  after  an  accident  may  be  shown  upon  the  question 
of  what  was  broken,  and  how,  and  what  was  wanting,  although 
improper  for  the  purpose  of  showing  the  employer  was  neglig^t 
in  not  making  repairs  and  alterations  before  the  accident." 

When  the  evidence  was  offered,  counsel  for  plaintiff  an- 
nounced: ''This  is  for  the  purpose  of  showing  that  the  bracket 
[3]  absolutely  was  unstable  and  rickety  at  the  time  Mr.  Titus 
was  hurt.  We  propose  to  show  the  next  day  that  they  propped 
It  up  with  a  block  of  wood."  For  the  purpose  indicated  the 
evidence  was  admissible.  {PvUen  v.  City  of  Butte,  45  Mont.  46, 
121  Pac.  878,  approving  Dow  v.  Sunset  T.  cfe  T.  Co.,  above.)  In- 
stead  of  requesting  the  trial  court  to  charge  the  jury  to  disregard 
the  evidence,  the  defendant  should  have  asked  for  an  instruction 
limiting  the  effect  of  such  evidence.  Having  failed  to  make  a 
proper  request,  it  cannot  complain  that  the  court  refused  their 
erroneous  instruction. 

3.  Complaint  is  made  that  counsd  for  defendant  were  re- 
[4]  stricted  unduly  in  their  cross-examination  of  the  witness 
Howley.  The  record  discloses,  however,  that  the  same  witness 
was  thereafter  called  by  the  defendant  and  testified  at  length  as 
to  the  matters  involved  in  his  cross-examination  while  a  witness 
for  plaintiff;  so  that  if  any  error  was  committed,  it  was  error 
without  prejudice.  It  is  idle  for  counsel  to  appeal  to  this  court 
for  a  reversal  upon  a  bare  apex  juris. 
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4.  It  is  urged  that  this  record  discloses  that  in  attempting  to 
[6]  tighten  the  spring,  plaintiff  assumed  the  risk  of  injury.  If 
his  act  had  been  entirely  voluntary,  there  might  be  some  ground 
for  this  contention;  but  it  appears  that  when  plaintiff  went  on 
shift  he  was  informed  by  the  foreman,  who  was  then,  and  had 
been  during  the  preceding  shift,  in  charge  of  this  engine,  that  if 
there  was  anything  the  matter  with  the  engine  causing  it  to  miss', 
the  fault  was  in  the  loose  spring.  Plaintiff  had  a  right  to  rely 
upon  this  information  coming  from  one  whose  business  it  was  to 
know,  and  he  testified  that  he  did  so.  Under  the  circumstances 
as  here  disclosed  the  foreman  in  effect  substituted  his  own  judg- 
ment for  that  of  the  plaintiff,  and  the  defendant  company  must 
bear  the  responsibility  for  the  consequence  of  the  error  of  its 
vice-principal  due  to  his  negligence  in  failing  to  make  investiga- 
tion which  would  have  disclosed  the  true  nature  of  the  trouble. 
(4  Labatt's  Master  and  Servant,  2d  ed.,  sees.  1373-1375;  Toone 
V.  O'NeM  Canstr.  Co.  (Utah),  121  Pac.  10.)  The  question  of 
assumption  of  risk  properly  went  to  the  jury. 

5.  Plaintiff's  situation  was  not  materially  different  from  what 
[6]^  it  would  have  been  had  the  foreman  specifically  ordered 
him  to  attempt  to  tighten  the  tension  spring  with  his  fingers 
while  the  engine  was  in  motion.  The  evidence  is  all  to  the  effect 
that  if  the  trouble  had  been  caused  by  a  loose  tension  spring, 
it  could  have  been  cured  safely  by  the  method  adopted  by  the 
plaintiff.  The  real  difficulty  was  with  the  loose  bracket,  and 
because  of  the  engine's  vibration,  this  could  not  be  discovered 
while  the  engine  was  running  under  a  load.  Under  these  cir- 
cumstances the  plaintiff  may  properly  invoke  the  rule  that  if  the 
master  orders  the  servant  into  a  situation  of  danger,  and  in 
obeying  the  conmiand  he  is  injured,  the  law  will  not  charge  him 
with  contributory  negligence,  unless  the  danger  was  so  glaring 
that  no  prudent  man  would  have  entered  into  it,  even  under 
orders  from  one  having  authority  over  him."  (Wurtenberger 
V.  Meiropolitm  8t,  Ry.  Co,,  68  Kan.  642,  75  Pac.  1049.) 

The  other  alleged  errors  do  not  demand  separate  consideration. 
The  judgment  and  order  are  affirmed. 

^Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Sanneb  coneor. 
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Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Sanneb  concur. 

Messrs.  Alexander  Mackel,  Wm.  F.  Davis,  H.  A.  Tyvand,  and 
I.  O.  Denny,  submitted  a  brief  in  behalf  of  Appellant ;  Mr.  Davis 
argued  the  cause  orally. 

Messrs.  John  F.  Davies,  Kremer,  Sanders  dt  Kremer,  Jamss 
E.  Healy,  John  V.  Dwyer,  and  William  Meyer,  submitted  a  brief 
for  Respondent;  Mr.  J.  Bruce  Kremer  and  Mr.  Healy  argued 
the  cause  orally. 
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AMENDMENTS. 
Of  pleadings,  discretion, — see  Pleading  and  Practice,  83,  39,  40. 

When  pleading  treated  as  amended  to  admit  proof, — ifee  Pleading  and  Prac- 
tice, 22. 

To  statutes,  effect  on  pending  proceedings, — see  Statutes  and  Statutory  Con- 
struction, 5. 

APPEAL  AND  ERROR. 

United  States  Supreme  Court — ^Decisions — Conclusiveness. 

1.  The  decision  of  the  supreme  court  of  the  United  States  on  a  federal 
question  is  conclusive  upon  state  courts. — Quong  Wing  v.  Kirkendall, 
16;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Swindlehurst,  119. 

Dismissal  of  Appeal  from  Judgment — Effect  on  Appeal  from  New  Trial 
Order. 

2.  The  fact  that  his  appeal  from  the  judgment  was  dismissed  on  mo- 
tion of  respondent  does  not  deprive  the  appellant  of  the  right  to  have 
his  appeal  from  the  order  denying  his  motion  for  a  new  trial  in  the 
same  cause,  taken  subsequently,  heard  and  determined. — Murphy  v.  Nett, 
88. 

Instructions — When  Appellant  may  not  Complain. 

3.  Of  an  instruction  in  appellant's  favor  he  cannot  complain. — Murphy 
V.  Nett,  38. 

Improper  Admission  of  Evidence — ^When  Appellant  may  not  Complain. 

4.  Where  manifestly  improper  testimony  was  elicited  in  response  to 
five  separate  interrogatories,  none  of  which  was  objected  to,  appellant 
was  not  in  a  position  to  claim  error  because  of  the  court's  refusal  to 
order  it  stricken  from  the  record. — Murphy  v.  Nett,  38. 

Will  Contest — Evidence — SuflSciency. 

6.  Where  in  a  will  contest  there  was  ample  evidence  to  sustain  it  and 
substantial  evidence  against  its  validity,  the  decree  of  the  trial  court 

(697) 
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will  not  be  disturbed  on  appeal  for  alleged  inBufficienej  of  the  evidence 
to  sustain  it. — ^Murphj  v.  Nett,  38. 

New  Tnal  Order — ^Affirmance,  When. 

7.  An  order  granting  a  new  trial  ai^ed  for  on  the  ground  of  errors 
of  law  occurring  at  the  trial  will  be  affirmed  if  it  appear  that  any  such 
errors  of  a  substantial  character  were  committed. — Hulse  t.  Northern 
Pacific  By.  Co.,  59. 

Equity — Findings — Evidence — Sufficiency. 

8.  Unless  the  evidence  preponderates  against  findings  claimed  to  be 
insufficiently  supported  by  it,  they  will  be  accepted  on  appeal  as  the 
es^blished  facts  in  the  case. — ^Wright  v.  Brooks,  99;  Farwell  v.  Far- 
well,  574. 

Nonsuit — Erroneous  Reason  for  CJorrect  Ruling — Affirmance. 

9.  An  order  granting  a  nonsuit  will  be  affirmed  if  correct  in  result, 
even  though  the  particular  reason  given  for  the  ruling  was  erroneous. — 
City  of  Butte  v.  Goodwin,  155. 

Verdict  on  Conflicting  Evidence — Conclusiveness. 

10.  A  verdict  attacked  on  the  ground  of  insufficiency  of  the  evidence 
to  sustain  it  will  not  be  disturbed  on  appeal  where  the  evidence  is  con- 
flicting and  where  the  court,  after  consideration  of  a  motion  for  new 
trial,  stamped  the  flnding  of  the  jury  with  its  approval  by  denying  the 
motion. — ^Previsich  v.  Butte  El.  Ry.  Co.,  170. 

Rulings  on  Evidence — Error — ^Brief — ^Duty  of  Appellant. 

11.  Counsel  alleging  error  in  rulings  on  evidence  sought  to  be  elicited 
on  cross-examination  must  in  his  brief  point  out  wherein  they  were 
prejudicial  to  the  ^substantial  rights  of  his  client,  charged  with  crime, 
it  not  being  incumbent  upon  the  supreme  court,  in  the  absence  of  such 
assistance,  to  make  a  critical  examination  of  them  in  an  effort  to  as- 
certain whether  they  in  fact  wrought  prejudice. — State  v.  Tudor,  185. 

Oral  Instructions — Absence  of  Objection — Record — Review. 

12.  Where,  in  a  criminal  cause,  the  only  showing  in  the  record  on  ap- 
peal that  the  instructions  had  been  delivered  orally  instead  of  in  writ- 
ing as  required  by  section  9271,  Revised  Codes,  was  the  heading  to  the 
charge:  "Oral  Instructions  of  the  Court  to  the  Jury,"  and  in  the  ab- 
sence of  any  objection  and  exception  to  the  alleged  erroneous  course 
pursued  by  the  trial  court,  the  assignment  of  error  in  counsel's  brief  in 
this  respect  held  not  to  merit  consideration. — State  v.  Tudor,  185. 

Election  Contests — ^Record  on  Appeal — Sufficiency. 

13.  While  section  7248,  Revised  Codes,  confers  the  right  of  appeal  on 
either  party  to  an  election  contest,  no  provision  is  made  for  a  record 
by  which  the  appeal  can  be  presented  to  the  supreme  court.  Contestant 
in  such  a  proceeding  filed  a  record  appropriate  in  an  ordinary  civil 
action.  Mode  of  procedure  held  proper,  under  section  6329,  which  pro- 
vides that  where  the  course  of  procedure  in  any  matter  of  which  a  court 
has  jurisdiction  is  not  specifically  pointed  out  by  the  Code  or  statutes, 
any  suitable  process  most  conformable  to  the  spirit  of  the  Code  may  be 
adopted. — Curry  v.  McCaffery,  191. 

Specification  of  Error©— Briefs — Disregard  of  Rule — Penalty. 

14.  A  specification  of  errors  made  up  of  a  mass  of  random  narrative, 
unnumbered  rulings  of  the  trial  court,  explanatory  statements  and  argu- 
mentative matter,  in  disregard  of  subdivision  b,  section  3,  of  Rule  X  of 
the  supreme  court,  relative  to  what  appellant's  brief  sbaU  contain,  lays 
the  appeal  open  to  dismissal. — ^Blaustein  v.  Pincus,  202. 
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New  Trial  Order — Review — ^Presnmptions. 

15.  Plaintiff's  notice  of  intention  to  move  for  a  new  trial  epeeified  seven 
grounds,  among  them  insufficiency  of  the  evidence  and  that  the  ver- 
dict was  against  law,  and  stated  that  the  motion  would  be  based,  inter 
(Uia,  upon  the  minutes  of  the  court.  While  the  record  on  appeal  dis- 
closed the  methods  pursued  in  presenting  the  other  groundis,  it  was 
silent  as  to  the  course  pursued  in  relation  to  the  two  mentioned  above, 
both  of  which  are  properly  reviewable  upon  the  minutes.  Held,  that 
it  being  the  duty  of  appellant  to  show  error  in  the  court  in  granting 
the  motion,  and  no  error  having  been  made  apparent  in  other  respects, 
it  will  be  presumed  that  the  order,  so  far  as  relates  to  the  two  grounds 
specified  supra,  was  based  upon  the  minutes. — Moore  v.  Butte  Electrie 
By.  Co.,  214. 

De  Minimis  Doctrine— New  Trial. 

16.  Under  the  maxim  '*De  minimis  wm  eurat  lex/*  a  new  trial  will  not 
be  ordered,  even  though  the  cause  was  tried  upon  an  erroneous  theory 
of  the  law  applicable,  where,  with  the  exception  of  $2.38,  the  claims  of 
the  plaintiff  were  offset  by  those  of  the  defendant. — Mantle  v.  White, 
234. 

Theory  of  Case — Conclusiveness. 

17.  The  theory  upon  which  a  case  was  Iried  in  the  district  court  with 
the  acquiescence  of  the  parties  is  binding  upon  them  on  appeal;  hence, 
the  court  may  not  be  put  in  error  for  any  action  during  its  course, 
even  though  such  theory  was  wholly  erroneous,  unless  timely  objection 
was  made  thereto. — ^Baiche  v.  Morrison,  127;  Wallace  v.  Weaver,  437. 

Same — Equity — Instructions. 

18.  Where  appellant  acquiesced  in  the  trial  of  a  cause  as  a  suit  in 
equity,  he  was  bound  on  appeal  by  the  theory  thus  adopted,  and  was 
therefore  not  in  position  to  complain  of  alleged  error  in  giving  or  re- 
fusing instructions  to  the  jury. — Moss  v.  Goodhart,  257. 

Equity — ^Evidence — Erroneous  Admission — Presumptions. 

19.  On  appeal  in  an  equity  suit,  the  presumption  obtains  that  the 
district  court  in  arriving  at  its  decision  disregarded  any  erroneously 
admitted  evidence,  unless  it  appears  that  it  inSuenced  the  decision  in 
some  material  aspect. — Moss  v.  Goodhart,  257. 

Evidence — Complaint — Insufficiency — When  Treated  as  Amended. 

20.  Where  evidence  is  admitted,  without  objection,  in  aid  of  a  fact 
necessary  to  state  a  cause  of  action  but  not  alleged  in  the  complaint, 
the  pleading  will,  after  judgment,  be  treated  as  amended  to  admit  such 
proof. — Moss  V.  Goodhart,  257. 

Offer  of  Proof — Failure  to  Make — ^Effect. 

21.  Where  an  offer  of  proof  was  not  made  and  the  probable  answer 
of  the  witness  was  not  apparent,  alleged  error  in  sustaining  an  objec- 
tion to  a  question  is  not  reviewable. — Taylor  v.  Malta  Mercantile  Co., 
342. 

Evidence — ^Exclusion — Curing  Error. 

22.  Error  in  the  exclusion  of  offered  testimony  is  cured  by  the  sub- 
sequent admission  of  substantially  the  same  evidence. — Taylor  v. 
Malta  Mercantile  Co.,  342. 

New  Trial — Becord — Insufficiency. 

23.  An  alleged  irregularity  said  to  have  prevented  appellant  from 
having  a  fair  trial,  not  shown  by  the  record  to  have  been  called  to 
the  attention  of  the  court,  although  the  notice  of  intention  to  move 
for  a  new  trial  specified  irregularity  in  the  proceedings  as  one  of  the 
grounds,  will  not  be  reviewed  on  appeal. — ^Melzner,  Admr.,  v.  Baven 
Copper  Co.,  351. 
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Instructions — ^Befnfal — Be  view — ^Record — Insufficiency. 

24.  Where  the  record,  though  giving  the  settlement  of  certain  instruc- 
tions, failed  to  set  out  the  instructions  as  read  to  the  jury,  refusal  to 
give  one  offered  by  appellant  will  not  be  reviewed. — ^Melzner,  Admr.,  y. 
Baven  Copper  Co.,  351. 

Instructions — Theory  of  Case — ^Binding  on  Appeal. 

25.  Defendant  city  having  acquiesced  in  the  giving  of  an  instruction 
that  as  contributory  negligence  not  been  pleaded  or  shown  by  the 
evidence  of  either  party,  plaintiff  must  be  assumed  to  have  used  the 
street  in  a  proper  manner  and  without  negligence,  was  bound  by  the 
theory  of  the  case  thus  adopted,  and  was  not  in  position  to  urge  a  re- 
versal of  the  judgment  on  the  alleged  ground  that  the  evidence  showed 
contributory  negligence  on  plaintiff's  part. — Nilson  v.  City  of  Ealispell, 
416. 

Evidence— Con  tributory  Negligence — Appeal. 

26.  In  the  absence  of  anything  indicating  such  an  inherent  improba- 
bility in  the  evidence  of  plaintiff  as  to  deny  it  credibility,  and  in  view 
of  the  verdict  of  the  jury  in  his  favor  and  the  action  of  the  trial  court 
in  passing  upon  defendant's  motion  for  a  new  trial,  the  supreme  court 
will  not  say  that  plaintiff  should  not  have  recovered  because  he  was 
shown  to  have  been  negligent  as  a  matter  of  law. — ^Nilson  v.  Ciiy  of 
Kalispell,  416. 

Technicalities. 

27.  In  the  disposition  of  appeals  the  supreme  court  will  be  controlled 
by  considerations  of  substance  and  not  mere  technicality. — State  v. 
Whitworth,  425. 

Becovery  of  Nominal  Damages — New  Trial. 

28.  A  judgment  should  not  be  reversed  and  a  new  trial  granted  for  the 
sole  purpose  of  enabling  appellant  to  recover  nominal  damages,  unless 
he  is  substantially  prejudiced  by  a  failure  to  award  such  damages,  as 
where  the  judgment  carries  costs. — ^Wallace  v.  Weaver,  437. 

Justices  of  the  Peace — Default  Judgment — Order  Setting  Aside — Not  Ap- 
pealable. 

29.  An  appeal  does  not  lie  from  an  order  of  a  justice  of  the  peace 
sustaining  a  motion  to  set  aside  a  default  judgment,  open  the  default 
and  permit  an  answer  to  be  filed,  or  from  any  order;  the  only  appeal 
permitted  from  such  a  court  being  from  a  judgment. — Burch  ▼.  BU)ber- 
son,  456. 

Questions  not  Reviewable  on  Appeal  from  New  Trial  Order. 

30.  The  sufficiency  of  the  complaint  not  having  been  challenged  by 
objection  to  the  introduction  of  evidence,  or  otherwise,  and  a  ruling  of 
the  court  obtained  thereon  during  trial,  the  question  is  not  reviewable 
on  appeal  from  an  order  denying  a  new  trial,  but  may  be  examined 
only  on  appeal  from  the  judgment. — O'Bourke  y.  Grand  Opera  House 
Co.,  459. 

Slander — Excessive  Damages — Discretion — ^Beview. 

31.  The  amount  of  damages  awarded  in  an  action  for  slander  is  a 
matter  peculiarly  within  the  discretion  of  the  jury  after  taking  into 
consideration  all  the  circumstances  appearing  from  the  evidence,  and 
its  verdict  ($1,000  in  this  instance),  claimed  to  be  excessive,  should 
not  be  disturbed  unless  the  sum  awarded  is  so  large  as  to  raise  a  pre- 
sumption that  it  was  the  result  of  a  gross  error  or  of  undue  motives. — 
Downs  V.  Cassidy,  417. 

Same. 

32.  Unless,  after  making  due  allowance  for  the  superior  position  occu- 
pied by  a  district  judge  in  the  trial  of  a  cause,  the  supreme  court  is 
compelled  to  the  conclusion  that  he  abused  his  discretion  in  refusing  a 


Bridges.  601 

new  trial  ssked  far  on  the  ground  of  exeessive  dftmages,  his  action  will 
be  affirmed. — Downs  v.  Cassidy,  417. 

Injunction  Order — Record — Bill  of  Exceptions. 

33.  The  copies  of  papers  constituting  the  record  on  appeal  from  an 
order  (refusing  to  issue  an  injunction  pendente  lite)  must  be  identified 
as  copies  of  the  papers  used  at  the  hearing  in  the  district  court,  by  a 
bill  of  exceptions,  settled  in  a  certificate  of  the  judge;  a  certificate 
hy  the  clerk  to  the  effect  that  they  are  correct  copies  l^ing  insufficient. 
Latimer  y.  Nelson,  545. 

Theory  of  Case. 

34.  Where  a  cause  was  tried  in  the  district  court  upon  a  well-defined 
theory,  alleged  errors  will  be  reviewed  in  the  light  of  such  theory.— 
Parwell  v.  Farwell,  574. 

Implied  Findings. 

35.  A  party  who  does  not  request  special  findings  may  not  on  appeal 
complain  of  the  trial  court's  failure  to  make  them;  every  finding  neces- 
sary to  support  the  judgment  will  be  implied. — Farwell  v.  Farwell,  574. 

Gross-examination — Undue  Bestriction — Curing  Error. 

36.  Alleged  error  in  unduly  restricting  cross-examination  was  cured  by 
the  subsequent  admission  of  testimony  of  the  same  witness  touching  the 
matters  involved  in  such  cross-examination. — Titus  v.  Anaconda  Copper 
Min.  Co.,  583. 

ATTORNEYS. 

Misconduct — What  Does  not  Constitute. 

1.  Evidence  of  defendant's  financial  condition  having  been  a  propeT 
matter  of  inquiry  in  an  action  for  slander,  the  remark  of  counsel  for 
plaintiff  in  his  opening  statement  that  defendant  would  be  shown  to 
DO  a  person  of  wealth  may  not  be  said  to  have  been  such  misconduct 
as  to  warrant  the  granting  of  a  new  trial,  even  though  no  evidence  what- 
ever touching  the  subject  was  later  offered  by  him. — ^Downs  v.  Cassidy, 
471. 

AUTOMOBILES. 
See  Personal  Injuries,  40,  41, 

BANKS. 

National,  action  against  receiver  by  stockholders,  demand, — see  Corpoia- 

tions,  6. 

BILL  OF  EXCEPTIONS. 
Beeord  on  appeal  from  injunction  order, — see  Appeal  and  Error,  33. 

BILLS  AND  NOTES. 
See  Interest,  1. 

BONA  FEDBS. 
See  Good  Faith. 

BONDS. 
Official,  nature  of  undertaking, — see  Cities  and  Towns,  11. 

BBIDGES. 

Bights  of  travelers  on  right  of  way  of  street  railway  ov.er, — see  Personal 

Injuries,  12. 
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BRIEFS. 
Erroneons  ralings,  on  evidenee,  duty  of  appellant, — see  Appeal  and  Error, 

Specification  of  errors^  disregard  of  rule, — see  Appeal  and  Error,  li. 

BURDEN  OP  PROOF. 

Jurisdictional  facts,  where  allegation  that  judgment  had  been  "duly  giren 
and  made"  is  controverted, — see  Pleading  and  Practice,  13. 

Negligence — Instructions — Proper  Refusal. 

1.  The  burden  was  on  plaintiff  to  prove  that  his  injury  was  the  re- 
sult of  defendant's  failure  to  exercise  such  precautions  as  the  ease  re- 
quired, including  omission  to  warn  him  of  the  dangerous  proximity  of 
telegraph  poles,  by  contact  with  one  of  which  he  was  brushed  from  the 
footboard  of  a  street-car;  hence  an  instruction  requested  by  defend- 
ant company  which  in  effect  would  have  cast  such  burden  upon  it  waa 
properly  refused. — ^Previsich  v.  Butte  El.  Ry.  Co.,  170. 

CANCELLATION. 
See  Contracts,  14,  22. 

CARRIER  AND  PASSENOER. 
See,  also,  Street  Railroads. 

Crowded  Street-cars — Passenger  Standing  on  Footboard  not  Contributory 
Negligence  Ter  8e, 

1.  It  is  not  contributory  negligence  per  se  for  a  person  to  ride  upon 
a  crowded  car  or  upon  the  platform  or.  footboard  thereof;  therefore 
an  instruction  that  if  plaintiff  knew  that  the  ear  on  the  footboard  of 
which  he  was  riding  was  crowded  when  he  got  on,  he  assumed  the  risk 
of  being  struck  by  telegraph  poles  erected  alongside  the  track,  even 
though  he  knew  nothing  of  their  proximity  to  the  track,  was  properly 
refused;  whether  a  passenger  under  such  circumstances  should  be  held 
to  have  assumed  the  hazard  of  his  position  is  generally  a  question  of 
fact  for  the  jury,  and  not  one  of  law  for  the  court. — ^Previsieh  y.  Butte 
El.  Ry.  Co.,  170. 

CAUSES  OF  ACTION. 
Misjoinder, — see  Pleading  and  Practice,  9. 

CERTIORARI 

Boards  of  County  Commissioners — Jurisdiction. 

1.  Certiorari  lies  to  review  the  actions  of  boards  of  county  commis- 
sioners with  reference  to  the  creation  of  new  countijBS.— State  ex  reL 
Jacobson  t.  Board,  531. 

CITIES  AND  TOWNS. 
See,  also,  Personal  Injuries,  32-38. 

Illegal  discharge  of  police  officer,  action  for  damages  by, — see  Mandamus; 
Police  Officers. 

Police  Power — Extent  and  Exercise. 

1.  The  extent  of  the  police  power  of  a  municipality  must  be  ascer- 
tained from  the  law  creating  it,  and  the  laws  of  the  state  upon  the 
subject;  it  cannot  be  surrendered,  alienated,  abridged  or  enlarged  by 
contract,  nor  delegated  even  though  the  legislature  give  its  eansent.— 
Helena  etc.  Ry.  Co.  y.  City  of  Helena,  18. 
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SamO — Street  Railroads — Bes^ation — Statutory  Gonstmction — Lighting  of 
Tracks. 

2.  Held,  nnder  the  rule  of  statntory  interpretation,  applicable  alike 
to  an  ordinance,  that  where  general  words  follow  particular  and  specific 
ones,  the  former  must  be  construed  to  mean  things  of  the  same  kind, 
that  a  provision  in  an  ordinance  granting  a  franchise  to  a  street  rail- 
way company  reserving  in  the  city  the  right  to  ''adopt  such  other  and 
further  regulations,  riUes,"  etc.,  as  the  council  might  see  fit  to  impose, 
had  reference  to  and  included  only  regulations  treated  of  and  particu- 
larized in  preceding  sections,  vig.,  police  regulations,  and  therefore  did 
not  embrace,  in  the  absence  of  a  specific  agreement  to  that  effect,  the 
power  to  compel  the  company  to  light  its  tracks  within  the  corporate 
limits  without  cost  to  the  city — a  matter  not  included  within  the  pur- 
view of  the  term  "police  regulations." — ^Helena  etc.  By.  Co.  y.  City  of 
Helena,  18. 

Powers — ^How  to  be  Determined  and  When  to  be  Denied. 

3.  A  municipality  has  only  such  powers  as  are  expressly  conferred 
by  the  law  creating  it,  and  such  as  are  necessarily  implied  and  indis- 
pensable in  order  to  accomplish  the  purpose  of  its  creation;  and  when 
there  is  a  fair  and  reasonable  doubt  as  to  the  existence  of  the  par- 
ticular power,  it  must  be  resolved  against  the  municipality  and  the 
power  denied. — Helena  etc.  By.  Co.  y.  City  of  Helena,  18. 

Same — Street  Bailroads — ^Lighting  Tracks — Invalid  Ordinance. 

4.  Held,  that  subdivision  12  of  section  ^259,  Bevised  Codes,  granting 
city  or  town  councils  power  to  compel  *'the  lighting  of  any  railroad 
track  *  •  *  within  a  city  or  town,  the  cars  of  ^ieh  are  propelled 
by  steam  or  otherwise,"  etc.,  at  the  expense  of  the  owner,  has  no  ap- 
plication to  street  railroads,  and  that,  therefore,  an  ordinance  requiring 
a  street  railway  company  to  light  its  tracks  within  the  corporate  limits 
without  expense  to  the  city  w^  void. — ^Helena  etc.  By.  Co.  y.  City  of 
Helena,  18. 

Contracts — Disregard  of  Statutory  Bequirements — Invalidity. 

5.  Under  the  limitation— exclusive  and  not  directory  in  its  nature — 
upon  the  power  of  cities  to  let  contracts  prescribed  by  section  3278, 
Bevised  Codes,  to  the  effect  that  all  contracts  requiring  the  expendi- 
ture of  a  sum  in  excess  of  $250  must  be  let  to  the  lowest  responsible 
bidder,  a  contract  entered  into  by  a  city  with  a  street  railway  com- 
pany, under  the  terms  of  which  the  latter  was  to  be  paid  the  cost 
of  removing  and  replacing  its  tracks  on  certain  streets  to  enable  the 
former  to  lay  sewers,  amounting  to  over  $5,500,  was  void. — Missoula 
Street  By.  Co.  v.  City  of  Missoula,  85. 

Same — Estoppel — Inapplicability  of  Doctrine. 

Q.  Plaintiff  railway  company,  having  been  cognizant  of  the  limitation 
placed  by  law  upon  the  power  of  defendant  city  in  the  letting  of  con- 
tracts, was  not  in  a  position  to  claim  recovery  of  the  reasonable  cost 
of  the  work  performed  by  it  in  taking  up  and  relaying  its  tracks  as 
shown  in  paragraph  5,  supra,  under  the  doctrine  of  equitable  estoppel 
applicable  to  dealings  between  natural  persons  and  private  corporations. 
Missoula  Street  By.  Co.  v.  City  of  Missoula,  85. 

(Sty  Treasurer — Public  Funds — Interest  on  Deposits — Who  Entitled  Thereto. 

7.  A  city  treasurer  is,  as  to  the  public  funds  in  his  hands,  a  trustee 
for  the  benefit  of  the  city,  and  must  account  for  and  pay  over  any 
profits  derived  from  their  use. — City  of  Butte  v.  Goodwin,  155. 

Same — Failure  to  Pay  Over  Interest — Statute  of  Limitations. 

8.  Subdivision  1  of  section  6449,  barring  an  action  upon  a  liability 
created  by  statute  if  not  brought  within  two  years,  held,  not  to  apply 
to  an  action  against  a  city  treasurer  to  recover  interest  received  by  him 
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on  deposits  of  eitj  funds  which  he  failed  to  turn  over  to  his  principal. 
City  of  Butte  v.  Goodwin,  155. 

Same — Statute  of  Limitations. 

9.  A  city  treasurer  who  failed  to  turn  over  interest  received  on  publie 
funds  was  ^ilty  of  a  breach  of  his  implied  promise,  as  trustee  of  such 
funds,  to  do  so,  and  not  of  a  breach  of  a  contract  in  writing — his  offi- 
cial bond;  hence  an  action  to  recover  such  interest,  brought  more  than 
four  years  after  the  conclusion  of  the  treasurer's  term  of  office,  was 
barred  under  subdivision  3  of  section  6447,  Bevised  Codes. — City  of 
Butte  V.  Goodwin,  155. 

Same — Official  Bond — Nature  of  Undertaking. 

10.  The  official  bond  of  the  city  treasurer  is  not  a  contract  in  the  strict 
sense  of  that  term,  but  rather  a  collateral  security  for  the  faithful  per- 
formance of  official  duty. — City  of  Butte  v.  Goodwin,  155. 

New    Counties — County   Seat — Unincorporated    Towns — Eligibility. 

12.  Heldf  that  an  unincorporated  town  was  eligible  to  become  a  can- 
didate for  county  seat  of  a  county  proposed  to  be  created  under  Chap- 
ter 112,  Laws  of  1911.— State  ex  rel.  Powers  v.  Dale,  227. 

Officers — Failure  to  Take  Oath — ^Vacancies. 

13.  The  failure  of  the  person  elected  or  appointed  to  a  city  office  to 
qualify  within  ten  days  (by  taking  the  official  oath),  creates  a  vacancy 
under  section  3234,  Bevised  Codes,  which  may  be  filled  by  the  appoint- 
ing power. — State  ex  rel.  Bennetts  v.  Duncan,  447. 

Council — ^Vacancies — How  Filled — Statutes. 

14.  Held,  that  the  provision  of  section  3236,  Bevised  Codes,  requiring 
"a  majority  vote  of  tj^e  members*^*  of  the  city  council — i.  c,  a  majority 
of  those  constituting  the  actual  membership  of  the  Body  at  the  time — 
to  fill  a  vacancy  in  an  electivccity  office,  and  not  section  3263,  making 
"a  majority  of  the  whole  number  of  the  members  elected"  requisite 
for  such  purpose,  is  applicable  in  case  a  vacancy  in  its  own  body  caused 
by  resignation  or  death  is  to  be  filled. — State  ex  rel.  Wilson  v.  Willis, 
548. 

Same — Bights  of  Member  Elected  to  Fill  Vacancy. 

15.  Having  been  rightfully  chosen  by  the  city  council  to  fill  a  vacancy 
in  its  own  body,  and  after  taking  and  subscribing  the  constitutional 
oath,  an  alderman  had  the  right  to  have  his  vote  on  the  question  of 
filling  another  vacancy,  caused  by  death,  recorded,  even  though  a 
certificate  of  election  had  not  been  issued  to  him,  and  irrespective  of 
the  mayor's  refusal  to  recognize  him  or  of  the  fact  that  an  action  to 
determine  his  official  status  was  then  pending. — State  ex  rel.  Wilson 
V.  WilUs,  548. 

Same — Official  Oath — Duty  to  File — ^Becords — Mandamus. 

16.  The  official  oath  of  an  alderman  being  required  to  be  sabscribed 
must  be  in  writing,  and  is  intended  to  become  a  record  of  the  city; 
and  since  under  section  3253,  Bevised  Codes,  the  city  clerk  must  keep 
all  records,  papers,  etc.,  of  the  city,  he  may  be  compelled  by  mandamus 
to  file  such  oath,  as  well  as  record  the  vote  of  such  alderman  upon  the 
question  of  filling  a  vacancy  in  the  council,  his  vote  constituting  part 
of  its  proceedings  at  the  meeting  at  which  the  vacancy  was  filled,  of 
which  record  must  be  made. — State  ex  rel.  Wilson  v.  WUlis,  548. 

CITY  COUNCIL. 
Vacancy  in,  how  filled, — see  Cities  and  Towns,  14. 
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CLAIM  AND  DEailVEBT. 
See  Fraudulent  Conveyances,  1-3. 

COAL  MINING. 
See  Personal  Injuries,  21-25. 

COLLATERAL  ATTACK. 
See  Corporations,  9. 

CONCLUSIONS. 
In  pleading, — see  Pleading  and  Practice,  5,  34. 

CONNIVANCE. 
See  Divorce,  1,  2. 

CONSIDERATION. 

Evidence  of,  irrelevant,  in  action  based  on  constructive  fraud,— «ee  Evi- 
dence, 18. 

CONSTITUTION. 

(Foreign    Corporations — ^License    Pees — Taxing    Interstate  Commerce — ^Due 
Process  of  Law — Statutes — Invalidity. 

1.  Held,  that  section  165,  Revised  Codes,  which  provides  that  for  filing 
copies  of  charters  or  articles  of  incorporation  of  foreign  corporations 
the  secretary  of  state  shall  exact  the  same  fee  as  domestic  corporations 
are  required  to  pay, — a  fixed  number  of  cents  per  $1,000  of  the  par 
value  of  the  entire  capital  stock, — ^is  void  in  so  far  as  it  affects  a  cor- 
poration engaged  in  interstate  commerce,  organized  under  the  laws 
of  a  sister  state,  which  seeks  to  do  business  in  this  state,  in  that 
it  imposes  a  tax  upon  interstate  commerce,  is  an  imposition  upon  the 
corporation's  property  beyond  the  limits  of  the  state,  and  therefore 
constitutes  a  taking  thereof,  without  due  process  of  law,  to  the  amount 
of  the  fee  sought  to  be  collected. — Chicago,  Milwaukee  &  St.  Paul  Ry. 
Co,  V.  Swindlehurst,  119. 

County  Printing — Constitutionality  of  Statute — Due  Process  of  Law. 

2.  Held,  that  section  2897,  Revised  Codes,  providing  that  county 
printing  must  be  done  within  the  state,  is  not  repugnant  to  either  the 
Fifth  or  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  relative  to  deprivation  of  property  without  due  process  of  law, 
or  to  section  3,  Article  III,  Montana  Constitution,  having  to  do  with 
the  inalienable  right  of  acquiring  property. — Hersey  v.  Neilson,  132. 

Same. 

3.  In  the  absence  of  a  showing  that  in  its  operation  section  2897, 
Revised  Codes,  imposes  upon  the  taxpayers  a  burden  greater  than  they 
would  have  to  bear  if  outside  competition  were  permitted,  and  thus 
indirectly  operates  as  a  tax  upon  the  inhabitants  of  counties,  contrary 
to  section  4,  Article  XII,  of  the  Constitution,  its  constitutionality  in 
that  regard  will  not  be  determined. — Hersey  v.  Neilson,  132. 

Same — Statute — Local  or  Special  Laws. 

4.  Since  section  2897,  Revised  Codes,  re(juiring  county  printing  to  be 
done  within  the  state,  applies  to  all  counties  and  to  all  county  printing 
contracts,  it  is  neither  a  local  nor  a  special  statute,  and  therefore  does 
not  do  violence  to  section  26,  Article  V,  of  the  state  Constitution  pro- 
hibiting the  enactment  of  either. — Hersey  v.  Neilson,  132. 
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Sam« — Begulation  of  Interstate  Commerce. 

5.  Section  2897,  Beviscd  Codes,  making  it  incumbent  upon  counties 
to  have  their  public  printing  done  within  the  state,  held,  not  a  regular 
tion  of  interstate  commerce  contrary  to  the  clause  in  section  8  of 
Article  I  of  the  federal  Constitution. — Hersej  ▼.  Neilson,  13 2L 

Corporations — An  nual  Report — Statutes — Constitutionality. 

6.  Chapter  140,  Laws  1909,  held  not  unconstitutional  as  casting  'lia- 
bilities and  burdens  upon  domestic  corporations  from  which  foreign 
corporations  are  exempt/'  the  penalty  for  failure  to  file  the  annual 
report  being  placed  upon  the  officers  and  directors  and  not  upon  the 
corporation. — Daily  v.  Marshall,  377. 

Same — ^Fines — ^Penal  Statutes. 

7.  A  fine  within  the  meaning  of  section  20,  Article  III  of  the  Con- 
etitution,  which  declares  that  excessive  fines,  etc.,  shall  not  be  inflicted, 
is  a  penalty  exacted  by  the  state  for  a  criminal  offense;  therefore, 
such  provision  has  not  any  application  to  the  penalty  imposed  upon 
directors  of  a  corporation  for  neglect  to  file  the  annual  statement  re- 
quired by  section  3850,  Revised  Codes,  as  amended.  (Chap.  140,  Laws 
1909.)— Daily  v.  Marshall,  377. 

CONSTITUTION  OP  MONTANA. 

(List  of  Sections  Cited  or  Commented  upon.) 

Article     in,  section     3 146 

Article      III,  section     6 483 

Article     III,  section  20 398 

Article     III,  section  23 372 

Article        V,  section  26  147 

Article  VIII,  section     1 229 

Article  VIII,  section  12 195 

Article    XII,  section    4    144,  145 

Article  XIII,  section     4 141 

Article    XV,  section  11   397 

Article    XV,  section  12   230 

Article  XVI,  section    6  141 

CONTINUANCES. 
See  District  Courts,  4,  5;  Elections,  4. 

CONTRACTS. 
See,  also,  Specific  Performance. 
County  Printing, — see  Counties,  3-8. 
Municipal  Contracts, — see  Cities  and  Towns,  5. 

Sales — Oral — ^Real  Property — Statute  of  Frauds — Evidenoe^Admissibility. 

1.  Where  plaintiff  sought  to  recover  money  on  a  demand  loan,  de- 
fendant was  properly  allowed  -to  introduce  testimony  tending  to  show 
that  the  money  paid  him  by  the  former  was  not  a  loan,  but  a  partial 
payment  upon  the  purchase  price  of  real  property  sold  under  an  oral 
contract,  even  though  such  contract  of  purchase  was  invalid,  and  there- 
fore unenforceable,  under  the  statute  of  frauds. — Perkins  v.  Allnut,  13. 

Breach  by  Purchaser — Part  Payments — ^Recovery  Back. 

2.  A  purchaser  of  real  property  under  an  oral  agreement,  who  haa 
made  a  partial  payment  on  the'  purchase  price  and  then  voluntarily 
terminates  the  agreement,  cannot  recover  back  such  payment  in  the 
absence  of  a  showing  that  defendant  is  unable  or  unwiUing  to  carry 
out  the  contract. — Perkins  v.  Allnut,  13. 
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Capaeity  to  Make — Test. 

3.  While  contractual  capacity  implieB,  prima  faeie,  capacity  to  make 
a  will,  neither  is  a  test  for  the  other,  and  the  presence  or  absence  of 
one  does  not  conclusively  establish  the  presence  or  absence  of  the  other. 
Murphy  v.  Nett,  88. 

Options — Definition  and  Bequisites. 

4.  An  option,  in  legal  effect,  is  a  continuing  offer  to  sell,  convertible 
into  a  contract  by  acceptance  within  the  time  stated;  therefore,  to  con- 
stitute a  particular  instrument  an  option,  the  terms  of  the  offer  must 
be  such  that,  when  accepted,  the  offer  and  acceptance  will  make  a 
binding  contract. — Monahan  v.  Allen,  75. 

Same — Real  Property — Incomplete  Contract — ^Effect. 

5.  Held,  under  the  rule  above,  that  an  offer  to  sell  certain  real  prop- 
erty  for  a  named  price,  the  terms  of  payment  to  be  ''$5,000  cash  at  the 
time  of  the  signing  of  deeds  of  conveyance  and  the  remainder  to  be 
paid  on  the  terms  and  under  such  agreements  as  may  hereafter  be 
made,''  alleged  by  plaintiff  to  have  been  accepted  b^  him  "upon  the 
terms  set  out  in  said  option,"  was  too  vague,  indefinite  and  uncertain 
to  form  a  basis  for  a  contract. — Monahan  v.  Allen,  75. 

Beal  Property — Possession  Under  Contract  of  Sale — Nature  of  Holding. 

6.  One  possessing  land  under  a  contract  of  sale  holds,  not  adversely, 
but  in  subordination  to,  the  legal  title. — Wright  v.  Brooks,  99. 

Performance — Sufficiency  of  Pleading. 

7.  Under  section  6572,  Bevised  Codes,  performance  by  plaintiff  of  his 
contract  was  sufficiently  alleged  by  his  statement  that  "defendant 
(inadvertently  substituted  for  "plaintiff")  actually  completed  all  of 
the  work  and  labor  to  be  by  him  performed  under  said  contract  and 
did  all  of  the  things  in  said  contract  of  him  required  to  be  done." — 
Ivanhoff  v.  Teale,  115. 

Options — Effect  of  Acceptance. 

8.  An  option,  whether  based  upon  a  consideration  or  not^  ripens  into 
a  binding  contract  if  accepted  during  its  life  by  the  promisee. — Baiche 
V.  Morrison,  127. 

Breach — Plaintiff  Entitled  to  Nominal  Damages,  When. 

9.  Proof  of  the  breach  of  a  contract  is  proof  of  a  wrong  for  which 
the  injured  party  is  entitled  to  recover  nominal  damages. — Baiche  y. 
Morrison,  127. 

Official  Bond — Not  Contract. 

10.  An  official  bond  is  not  a  contract  in  the  strict  sense  of  that  term, 
but  rather  a  collateral  security  for  the  faithful  performance  of  official 
duty.— City  of  Butte  v.  Goodwin,  155. 

Sales — ^Breach  by  Buyer — Advance  Payments — Forfeiture. 

11.  In  the  absence  of  an  equitable  showing,  a  defaulting  purchaser 
of  property  is  not  entitled  to  a  return  of  any  advance  payments  made 
by  him,  even  though  there  is  no  provision  in  the  contract  of  sale  for 
liquidated  damages  in  ease  of  default. — Cook-Beynolds  Co.  v.  Chipman, 
289. 

Same — Time  of  Essence  of  Contract — Applicability  of  Principle — Tender. 

12.  Whether  time  is  or  is  not  of  the  essence  of  a  contract  of  sale  is 
material  to  the  application  of  the  rule  stated  in  paragraph  11,  supra, 
only  where  the  defaulting  party  has,  after  expiration  of  the  time 
limit,  made  a  tender,  with  a  refusal  of  acceptance  by  the  seller;  hence 
where  no  such  tender  was  made  but  the  buyer  expressly  pleaded  his 
inability  to  meet  his  obligations,  the  question  of  time  became  imma- 
terial.— Cook-Reynolds  Co.  v.  Chipman,  289. 

Same — Forfeitures — Tender — Statute — Applicability. 

13.  Where,  under  a  contract  of  sale  of  property  (real  and  personal), 
cancellation  of  which,  with  forfeiture  of  an  advance  payment,  was 
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Bought  becanse  of  breach  by  the  vendee  in  failing  to  make  a  deferred 
payment,  the  legal  title  remained  in  the  vendor  though  posseesion 
was  delivered  to  the  vendee,  section  5800,  Revised  Codes,  providing 
for  a  vendor's  lien,  has  no  application,  and  therefore  the  provision 
of  section  5715,  declaring  void,  ''con tracts  for  the  forfeiture  of  prop- 
erty subject  to  a  lien,"  etc.,  held  not  to  have  any  pertinency. — Cook- 
Beynolds  Co.  v.  Chipman,  289. 

Same — Rescission — Cancellation — Placing  Defendant  in   Statu  Qiia— Inap- 
plicability of  Principle. 

14.  Held,  that  the  rule  requiring  the  vendor,  who  comes  into  a  court 
of  equity  seeking  the  rescission  of  a  contract  of  sale,  to  return  to 
the  vendee  all  moneys  paid  on  the  purchase  price  in  excess  of  an 
amount  sufficient  to  compensate  plaintiff  in  damages,  has  no  neces- 
sary application  in  an  action  upon  the  contract  to  cancel  it  for  a  breach 
by  the  vendee. — Cook-Reynolds  Co.  v.  Chipman,  289. 

Same — Forfeiture — Relief  from — ^Evidence. 

15.  Evidence  held  to  show  that  defendant  vendee's  breach  of  duty, 
under  a  contract  of  sale  of  land  and  personalty,  in  failing  to  meet 
a  deferred  payment  on  the  due  date  was  not  so  grossly  negligent,  willful 
or  fraudulent,  as  to  deny  him  relief  under  section  6039,  Revised 
Codes,  from  forfeiture  of  an  advance  payment  of  $5,000  as  provided 
in  the  contract,  where  it  appeared  that  the  value  of  the  property  had 
not  diminished  during  defendant's  occupancy,  that  the  value  of  its 
use  was  much  less  than  the  advance  payment  made  by  him,  and  that 
damages  by  way  of  compensation  could  easily  be  arrived  at. — Cook- 
Reynolds  Co.  V.  Chipman,  289. 

Same — Forfeiture — Erroneous   Decree — Interest. 

16.  A  cause  of  action  to  recover  unpaid  interest  on  a  note  (with  at- 
torney's fees  for  collecting  same),  the  principal  of  which  was  errone- 
ously decreed  forfeited  to  plaintiff,  falls  with  the  forfeiture. — Cook- 
Reynolds  Co.  V.  Chipman,  289. 

Same — Personal  Property — Breach  of  Contract — ^Nominal  Damages — Non- 
suit— Error. 

17.  Where  defendant  in  an  action  for  the  breach  of  a  contract  of  sale 
of  livestock  might,  under  conflicting  evidence,  have  been  entitled  to  at 
least  nominal  damages  on  a  counterclaim  interposed  by  him,  it  was 
error  to  direct  a  nonsuit  as  to  suoh  counterclaim. — Clifton  v.  Willson, 
305. 

Same — Advance  Payments — Forfeitures — Recovery  Back — Prerequisites. 

18.  One  who,  after  making  part  payments  on  a  contract  of  sale 
of  personalty,  refuses  to  complete  the  transaction,  the  seller  being 
ready  and  willing  to  fulfill  its  stipulations,  cannot  recover  them  back, 
unless  he  can  bring  himself  within  the  exception  provided  by  section 
6039,  Revised  Codes,  by  alleging  and  proving  facts  and  circumstances 
upon  which,  in  equity  and  good  conscience,  he  should  have  relief 
from  the  forfeiture,  and  which  excuse  him  from  the  imputation  of 
gross  negligence,  or  willful  or  fraudulent  breach  of  duty. — Clifton  v. 
Willson,   305. 

Same — Liquidated  Damages — ^Pleading  and  Proof. 

19.  Under  section  5054,  Revised  Codes,  every'  contract  which  pro- 
vides for  liquidated  damages  on  a  breach  thereof,  is  prxTna  facie  void 
as  to  such  stipulation;  therefore,  a  party  seeking  recovery  upon  the 
contract  must  allege  and  prove  that  it  falls  within  the  exception  pro- 
vided in  section  5055. — Clifton  v.  Willson,  305. 

Same — Instructions — Invasion  of  Province  of  Jury. 

20.  Where  the  evidence  was  in  conflict  as  to  which  of  the  parties  to 
a  contract  of  sale   of   livestock,   for   the  breach  of  which  plaintiff 
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sought  recovery  in  an  action  in  which  defendant  interposed  a  counter- 
claim,  was  in  default,  the  court  erred  in  charging  the  jury  in  effect 
that  defendant  was. — Clifton  v.  Willson,  305. 

Same — Refusal  to  Accept  Deliverj-r-Besale — Effect  on  Advance  Payments. 

21.  After  the  buyer  of  livestock  had  refused  to  accept  delivery  of 
the  animals,  and  renounced  the  contract  of  sale,  he  was  not  in  a  posi- 
tion to  insist  that  the  seller  was  bound  to  refrain  from  reselling  them 
at  the  peril  of  incurring  the  obligation  to  refund  advance  payments 
made  by  him  under  the  contract. — Clifton  v.  Willson,  305. 

Of  Sale — Breach  by  Vendee — Cancellation — Rescission. 

22.  An  action  seeking  the  enforcement  of  the  provision  of  a  contract 
of  sale  of  real  and  personal  property  that  failure  on  the  part  of  the 
buyer  to  meet  any  deferred  payment  of  the  purchase  price  dn  the  date 
mentioned  therein  should  work  an  immediate  forfeiture  of  the  contract 
was  not  one  to  rescind,  and  therefore  the  rules  prescribed  by  section 
5065,  Revised  Codes,  touching  rescission,  were  inapplicable. — Fratt  ▼. 
Daniels-Jones  Co.,  487. 

Same — Advance  Payments — Forfeiture — Equity. 

23.  In  the  absence  of  such  a  showing  by  a  defaulting  purchaser  as 
will  appeal  to  the  conscience  of  a  court  of  equity,  he  is  not  entitled 
to  a  return  of  any  payment  he  may  have  made  on  the  purchase  price. — 
Pratt  V.  Daniels-Jones  Co.,  487. 

Same — Time  of  Essence  of  — Validity. 
•    24.     Neither  the  provision  making  time  of  the  essence  of  a  contract 
of  sale,  nor  tne  contract  containing  such  a   provision,   is  invalid  as 
against  positive  law  or  public  policy. — Fratt  v.  Daniels-Jones  Co.,  487. 

Same — Courts  will  Enforce  Contracts  as  Made. 

25.  Courts  will  not  undertake  to  make  contracts  for  parties,  different 
from  those  which  the  parties  themselves  intended,  but  will  enforce  a 
provision  making  time  of  the  essence  of  a  contract,  unless  the  party 
for  whose  benefit  it  was  inserted  has  waived  it  or  is  estopped  to  insist 
upon  its  enforcement,  or  performance  has  been  prevented  by  inter- 
vening circumstances  sufficient  to  relieve  the  party  from  the  perform- 
ance of  any  other  provision  of  the  contract. — ^Fratt  v.  Daniels-Jones 
Co.,  487. 

Same — Deferred  Payments — Notice  of  Due  Date — ^Laches. 

26.  Under  a  contract  of  sale  by  the  terms  of  which  failure  to  pay  an 
installment  of  the  purchase  price  ends  the  contract,  time  being  ex- 
pressly declared  of  the  essence  of  it,  notice  that  an  installment  has 
fallen  due  is  not  required,  and  therefore  a  claim  that  plaintiff  was 
guilty  of  laches  because  of  delay  in  giving  it  had  no  merit. — Fratt  v. 
Daniels- Jones  Co.,  487. 

Same. 

27.  Where  a  contract  of  sale  provides  that  the  vendor  shall  have  the 
right  to  declare  it  at  an  end,  upon  failure  by  the  vendee  to  make 
payment  on  a  date  fixed,  time  being  expressly  made  of  the  essence 
of  the  contract,  breach  by  the  vendee  does  not  ipso  facto  terminate 
the  agreement,  but  an  election  is  necessary  on  the  part  of  the  vendor 
requiring  some  sort  of  notice  on  his  part  to  make  the  provision  effec- 
tive.— Fratt  V.  Daniels-Jones  Co.,  487. 

Same — Return  of  Part  Payment — Insufficient  Showing. 

28.  Under  the  rule  declared  in  paragraph  23  above,  held,  that  the  show- 
ing made  by  defendant  corporation  to  the  effect  that  its  officers  were 
so  engrossed  with  other  business  that  they  forgot  that  a  payment  was 
due  on  a  contract  of  sale,  was  insufficient  to  entitle  it  to  relief  (Rev. 
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Codes,  sec.  6039)  from  the  forfeiture  of  an  advance  pajment. — Fratt 
y.  Daniels-Jones  Co.,  487. 

CONTRIBUTORY  NEGLIGENCE. 
See   Personal  Injuries. 

CORPORATIONS. 
(Other  than  Municipal.) 

Action  by  Minority  Stockholders — Nature  of  Action. 

1.  A  suit  brought  by  seven  stockholders  for  themselves  and  a  large 
number  of  others,  not  named,  similarly  situated,  to  set  aside  a  sher- 
iff's sale  and  enjoin  the  issuance  of  a  deed  thereunder,  was  one 
brought  in  behalf  of  the  corporation,  and  not  one  to  subserve  the 
private,  personal  interests  of  plaintiffs. — ^Brandt  v.  Mcintosh,  70. 

I>uty  of  Stockholders  Before  Bringing  Action — Complaint — ^Insufficiency. 

2.  Before  stockholders  may  have  recourse  to  a  court  of  equity  for 
redress  of  their  grievances  as  to  corporate  affairs,  they  must  first 
exhaust  their  remedy  within  the  corporation  itself;  hence  the  com- 
plaint mentioned  in  paragraph  1  above  was  insufficient  for  failing 
to  allege  that  plaintiffs  were  minority  stockholders;  ihat  a  demand 
had  been  made  upon  and  refusal  by  the  board  of  directors,  or  why 
a  demand  would  have  been  useless. — Brandt  v.  Mcintosh,  70. 

Same.  • 

3.  An  allegation  of  demand  upon  the  president  and  secretary  (di- 
rectors) of  a  corporation  for  redress  of  grievances  of  minority 
stockholders  is  insufficient  In  the  absence  of  a  statement  showing 
the  number  constituting  the  board  of  directors. — Brandt  y.  Mcin- 
tosh, 70. 

Same. 

4.  The  complaint  referred  to  in  the  foregoing  paragraphs  was  de- 
ficient, also,  in  that  while  alleging  wrongdoing  by  the  officers  of 
the  corporation  in  neglecting  to  effect  a  redemption  of  its  property 
sold  at  the  sheriff's  sale  sought  to  be  vacated,  it  omitted  to  aver 
that  the  officers  had  funds,  or  the  means  of  obtaining  them,  with 
which  to  do  so. — ^Brandt  v.  Mcintosh,  70. 

Foreign — ^Filing  of  Articles — License  Fees — Constitution — Taxing  Inter- 
state Commerce — Due  Process  of  Law. 

5.  Held,  that  section  165,  Revised  Codes,  which  provides  that  for 
filing  copies  of  charters  or  articles  of  incorporation  of  foreign  cor- 
porations the  secretary  of  state  shall  exact  the  same  fee  as  domes- 
tic corporations  are  required  to  pay, — ^a  fixed  number  of  cents  per 
$1,000  of  the  par  value  of  the  entire  capital  stock, — ^is  void  in  so 
far  as  it  affects  a  corporation  engaged  in  interstate  commerce,  or- 
ganized under  the  laws  of  a  sister  state,  which  seeks  to  do  business 
in  this  state,  in  that  it  imposes  a  tax  upon  interstate  commerce,  is 
an  imposition  upon  the  corporation's  property  beyond  the  limits  of 
the  state,  and  therefore  constitutes  a  taking  thereof,  without  due 
process  of  law,  to  the  amount  of  the  fee  sought  to  be  collected. — 
Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.  v.  Swindlehurst,  119. 

National  Banks — Receivers — Stockholder's   Action — Demand — Complaint. 

6.  The  rule  that  to  entitle  a  stockholder  to  prosecute  an  action 
for  redress  of  an  injury  to  the  corporation,  as  distinguished  from 
one  which  he  himself  has  suffered,  he  must  allege  that  he  has  made 
demand  upon  the  corporate  authorities  (or  the  receiver  in  charge) 
to  act  or  make  it  apparent  that  a  demand  upon  them  (or  him) 
would  have  been  useless,  is  applicable  to  national  banks;   in  case 
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of  sneli  a  corporation  he  must  allege  demand  npon  the  board  of 
directors,  the  receiver  or  the  controller  of  the  currency. — Moss  ▼. 
Goodhart,  257. 

Directors — Annual  Reports — Failure  to  Make — Complaint. 

7.  One  who  seeks  to  hold  directors  of  a  corporation  liable  for  fail- 
ure to  comply  with  the  provisions  of  section  3850,  Revised  Codes,  as 
amended  (Laws  1909,  Chap.  140),  relative  to  filing  the  annual  re- 
port therein  specified,  must  allege  facts  and  circumstances  clearly 
showing  that  the  liability  has  attached,  nothing  being  presumed  in 
favor  of  the  pleader. — Daily  v.  Marshall,  377. 

Same — Complaint — SuflSciency — Construction — ^Implication. 

8.  Since,  under  section  3833,  Revised  Codes,  a  corporation  for  profit 
must  have  a  capital  stock,  an  allegation  that  a  concern  was  organ- 
ized and  operated  for  pront  implies  that  in  order  to  have  any  legal 
existence  it  must  have  had  a  capital  stock;  hence,  under  the  rule 
that  whatever  is  necessarily  implied  or  reasonably  to  be  inferred 
from  an  allegation  in  a  pleading  is  to  be  taken  as  directly  averred, 
the  allegation,  in  an  action  of  the  character  referred  to  in  paragraph 
7,  supra,  was  sufficient  as  against  the  objection  that  it  did  not 
directly  aver  that  the  corporation  had  a  capital  stock. — Daily  v. 
Marshall,  377. 

Same — Statutes — Failure   to   Observe — ^Dissolution — Collateral    Attack. 

9.  After  a  corporation  has  come  into  existence  as  provided  by 
section  3825,  Revised  Codes,  failure  to  observe  the  requirements  pre- 
scribed by  section  3829  et  seq.,  relative  to  the  adoption  of  by-laws, 
the  election  of  directors  and  officers,  etc.,  though  rendering  the  cor- 
porate franchise  and  privileges  subject  to  forfeiture  under  section 
3892,  by  affirmative  action  by  the  state,  does  not  ipso  facto  work 
a  dissolution  of  it  or  lay  its  corporate  capacity  open  to  attack  col- 
laterally by  a  private  citizen  in  a  controversy  between  him  and  the 
corporation. — Daily  v.  Marshall,  377.  ^ 

Same — Duties  of  Directors — Estoppel. 

10.  A  corporation  cannot,  after  having  been  engaged  in  business 
apparently  in  good  faith,  avoid  liabilities  incurred  under  the  cor- 
porate name,  on  the  ground  that  its  directors  had  not,  in  the  con- 
duct of  its  private  affairs,  observed  the  forms  of  law  in  perfecting 
its  organization  and  that  therefore  it  had  ceased  to  exist  as  a  cor- 
poration; nor  can  a  director  thereof,  whether  properly  chosen  or 
not,  after  taking  an  active  part  in  the  conduct  of  its  business,  deny 
its  corporate  being  on  such  ground  in  order  to  escape  personal  lia- 
bility under  section  3850,  for  failure  to  file  the  annual  report  therein 
required. — Daily  v.  Marshall,  377. 

Same — Statutes — Constitutionality. 

11.  Section  3850,  Rev.  Codes,  held,  not  unconstitutional  as  casting 
"liabilities  and  burdens  upon  domestic  corporations  from  which  foreign 
corporations  are  exempt,"  the  penalty  for  failure  to  file  the  annual  re- 
port being  placed  upon  the  officers  and  directors  and  not  upon  the  cor- 
poration.— Daily  v.  Marshall,  377. 

Same — Statutes — Strict  Construction. 

12.  Section  3850,  Rev.  Codes,  is  penal  only  in  the  sense  that  it  creates 
a  liability  not  known  to  the  common  law,  and  therefore  must  be 
strictly  construed. — Daily  v.  Marshall,  377. 

Same — Constitution — Penal  Statutes. 

13.  A  fine  within  the  meaning  of  section  20,  Article  III  of  the  Con- 
stitution, which  declares  that  excessive  fines,  etc.,  shall  not  be  in- 
flicted, is  a  penalty  exacted  by  the  state  for  a  criminal  offense; 
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therefore,  such  provision  has  not  any  application  to  the  penalty 
imposed  upon  directors  of  a  corporation  for  neglect  to  file  the  annual 
statement  required  by  section  3S50,  Bevised  Codes,  as  amended. — 
Daily  v.  Marshall,  377. 

Same — Documentary  Evidence — Admissibility. 

14.  Papers  signed  by  defendant  as  director  which  tended  to  show 
that  his  corporation  had  been  engaged  in  doing  business  as  such 
and  that  he  and  his  associates  had  acted  in  the  capacity  of  direc- 
tors, were  properly  admitted  in  evidence  as  showing  use  of  the  cor- 
porate franchise. — ^Daily  v.  Marshall,  377. 

Corporate  Existence — Question  for  Court,  When. 

15.  The  question  whether  a  corporation  was  in  existence  de  jure 
or  de  facto  was  one  of  law  for  the  court,  where  the  evidence  did  not 
present  a  disputed  question  of  fact. — ^Daily  v.  Marshall,  377. 

Board  of  Directors — Special  Meetings — Verbal  Notice — Sufficiency. 

16.  Verbal  notice  of  a  special  meeting  of  the  board  of  trustees  of  a 
corporation  organized  under  the  Compiled  Statutes  of  1887  was 
sufficient  to  make  its  proceedings  proof  against  the  objection  that 
they  were  void  because  not  based  upon  a  written  notice. — O'Sourke, 
Executrix,  v.  Grand  Opera  House  Co.,  459. 

Same — Special  Meetings — Written  Notice — When  Unnecessary. 

17.  Notice  in  writing  to  the  members  of  the  board  of  directors  of 
a  corporation  of  the  holding  of  a  special  meeeting,  as  required  by 
section  449,  Civil  Code  of  1895  (Bev.  Codes,  sec.  3848),  was  not 
indispensable  to  the  legality  of  the  proceedings,  where  all  the  direc- 
tors attended  and  participated  without  objection  in  the  dispatch  of 
the  business  in  hand. — O'Bourke,  Executrix,  v.  Grand  Opera  House 
Co.,  459. 

Directors — Sale  of  Stock — Effect. 

18.  Upon  the  assumption  that  the  sale  of  his  stock  in  a  corporation 
ipso  facto  vacated  the  office  of  the  seller  as  a  director,  such  result 
did  not  follow  where  at  the  time  of  a  special  meeting  of  the  board 
negotiations  for  the  sale,  though  pending,  were  not  completed. — 
CRourke,  Executrix,  v.  Grand  Opera  House  Co.,  459. 

Same — Directors — Advances  to  Corporation — Repayment. 

19.  A  director  may  advance  money  to  his  corporation  for  the  pay-^ 
ment  of  legal  expenses,  charges  for  taxes,  insurance,  etc.,  and  en- 
force his  claim  for  repayment,  provided  he  act  in  good  faith  and 
do  not   obtain  an  advantage  to  the  detriment  of  the  other  stock- 
holders.— O'Bourke,  Executrix,  v.  Grand  Opera  House  Co.,  459. 

Same — Advances — Allowance  of  Claim — Preference. 

20.  That  a  director  of  a  corporation,  by  the  action  of  the  board  of 
directors  in  allowing  a  claim  of  the  former  for  repayment  of  ad- 
vancements made  by  him,  gained  a  preference  over  other  of  its 
creditors  was  not  a  matter  of  concern  to  the  corporation,  but  one 
to  be  adjusted  between  the  creditors  themselves. — O'Bourke,  Exec- 
utrix, V.  Grand  Opera  House  Co.,  459. 

Insolvency — Bights  of  Creditors. 

21.  The  fact  that  a  corporation  is  insolvent  does  not  affect  the 
right  of  one  of  its  creditors,  whether  one  of  its  officers  or  a  stranger, 
to  reduce  his  claim  to  judgment. — O'Bourke,  Executrix,  v.  Grand 
Opera  House  Co.,  459. 

COUNTIES. 
Not  Municipal  Corporations. 

1.  Held,  that  only  incorporated  cities  and  towns  are  municipal  cor- 
porations in  this  state,  and  that  therefore  counties  may  not  be 
classed  as  such. — Hersey  v.  Neilson,  132. 
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Definition — Legislative  Control. 

2.  Counties  are  political  subdivisions  of  the  state  for  governmental 
purposes;  as  such  they  are  subject  to  legislative  power,  except  in  so 
far  as  it  is  restricted  by  the  Constitution  in  express  terms  or  by 
necessary  implication. — Hersey  v.  Neilson,  132. 

Printing  Contracts — Limit  of  Powers. 

3.  Under  section  2870,  Be  vised  Codes,  a  county  has  only  such  powers 
as  are  expressly  conferred  by  law  or  necessarily  implied  from  those 
expressed;  hence  a  board  of  commissioners — its  executive  body — 
whose  authority  to  let  a  public  printing  contract  is  questioned,  must 
justify  its  action  by  reference  to  the  provisions  of  law  defining  and 
limiting  its  powers  in  this  respect. — Hersey  v.  Neilson,  132. 

Same — Manner    of    Letting. 

4.  The  manner  in  which  county  printing  contracts  shall  be  let  is 
one  of  legislative  or  governmental  policy,  with  which  courts  may  not 
interfere. — Hersey  v.  Neilson,  132. 

Same — Constitutionality  of  Statute — Due  Process  of  Law. 

6.  Held,  that  section  2897,  Revised  Codes,  providing  that  county 
printing  must  be  done  within  the  state,  is  not  repugnant  to  either 
the  Fifth  or  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  relative  to  deprivation  of  property  without  due  pro- 
cess of  law,  or  to  section  3,  Article  III,  Montana  Constitution,  hav- 
ing to  do  with  the  inalienable  right  of  acquiring  property. — Hersey 
v.  Neilson,  132. 

Same — Statutes — Constitutionality — ^Record. 

6.  In  the  absence  of  a  showing  that  in  its  operation  section  2897, 
Revised  Codes,  imposes  upon  the  taxpayers  a  burden  greater  than 
they  would  have  to  bear  if  outside  competition  were  permitted,  and 
thus  indirectly  operates  as  a  tax  upon  the  inhabitants  of  counties, 
contrary  to  section  4,  Article  XII,  of  the  Constitution,  its  consti- 
tutionality in  that  regard  will  not  be  determined. — Hersey  v.  Neil- 
son, 132. 

Same — Statute — Local    or   Special   Laws — Constitution. 

7.  Since  section  2897,  Revised  Codes,  requiring  county  printing  to 
be  done  within  the  state,  applies  to  all  counties  and  to  all  county 
printing  contracts,  it  is  neither  a  local  nor  a  special  statute,  and 
therefore  does  not  do  violence  to  section  26,  Article  V,  of  the  state 
Constitution  prohibiting  the  enactment  of  either. — Hersey  v.  Neil- 
son, 132. 

Same — Constitution — Regulation  of  Interstate  Commerce. 

8.  Section  2897,  Revised  Codes,  making  it  incumbent  upon  counties 
to  have  their  public  printing  done  within  the  state,  held^  not  a 
regulation  of  interstate  commerce  contrary  to  the  clause  in  section 
8  of  Article  I  of  the  federal  Constitution. — Hersey  v.  Neilson,  132. 

New  Counties — County  Seat — Unincorporated  Towns — Eligibility. 

9.  Heldf  that  an  unincorporated  town  was  eligible  to  become  a 
candidate  for  county  seat  of  a  county  proposed  to  be  created  under 
Chapter  112,  Laws  of  1911. — State  ex  rel.  Powers  v.  Dale,  227. 

Same — County    Commissioners — Excess    of    Jurisdiction — Ceriioraru 

10.  Certiorari  lies  to  review  the  actions  of  boards  of  county  com- 
missioners taken  with  reference  to  the  creation  of  new  counties,  they 
being  required,  in  such  proceedings,  to  act  as  ^uosi-judicial  tribunals 
within  the  meaning  of  section  7203,  Revised  Codes,  which  provides 
that  the  writ  may  go  when  a  board  exercising  judicial  functions 
has  exceeded  its  jurisdiction  and  there  is  no  appeal  or  any  plain, 
speedy  and  adequate  remedy. — State  ex  rel.  Jacobson    v.  Board,  531. 
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Same — Exclusion  and  Inclusion  of  Territory — County    Commissioners- 
Limit    of   Power. 

11.  Chapter  112,  Laws  of  191 1,  did  not,  and  Chapter  133,  Laws  of 
1913,  amendatory  of  the  former  Act,  does  not  empower  a  board  of 
county  commissioners  to  incorporate  territory  within  the  boundaries 
of  a  proposed  new  county  which  is  not  included  in  the  petition 
praying  for  its  creation,  or  to  exclude  territory  unless  a  proper 
petition  for  withdrawal  thereof  is  presented. — State  ex  rel.  Jacob- 
son  V.  Board,  531. 

Same — Statutes — Effect  of  Amendments  on  Pending  Proceedings — Case 
at  Bar. 

12.  Proceedings  for  the  creation  of  a  new  county  were  instituted 
under  Chapter  112,  Laws  of  1911,  and  petitions  containing  the  neees- 
sary  recitals  presented  to  the  proper  board  of  county  commissioners. 
One  of  the  essentials  to  favorable  action  by  the  board  under  Chap- 
ter 112  was  that  the  county  proposed  to  be  created  had  property  of 
the  assessed  valuation  of  $4,000,000.  Proclamation  calling  for  an 
election  was  not  made  until  after  Chapter  112  had  been  amended 
by  Laws  of  1913  (Chapter  133,  p.  484).  Chapter  133  amended  the 
original  Act  (Chapter  112)  by  authorizing  the  creation  of  a  new 
county  if  it  possessed  assessable  property  to  the  amount  of  $3,000,000 
— thus  changing  the  very  basis  of  the  proceedings  and  the  jurisdic- 
tion of  the  board.  Held,  on  certiorari^  that  in  assuming  to  complete 
the  proceedings  under  the  Act  of  1913,  the  board's  action  was  with- 
out jurisdiction  and  void. — State  ex  rel.  Jacobson  v.  Board,  531. 

COURTS. 

See  United  States  Supreme  Court;  Supreme  Court;  District  Courts;  Justices 

of  the  Peace. 

CREDITORS. 

See,  also.  Fraudulent  Conveyances,  1-3. 

May  reduce  claims  against  insolvent  corporation   to  judgment, — see  Cor- 
porations, 21. 

CRIMINAL  LAW. 

Gaming — Information — Surplusage. 

1.  Held,  under  section  8416,  Revised  Codes,  which  makes  gaming  car- 
ried on  or  conducted  by  one  as  "principal,  agent  or  employee"  a  crime, 
that  an  information  charging  defendant  with  a  violation  of  said  sec- 
tion "as  owner  and  proprietor"  of  the  game  was  not  defective,  the  words 
last  quoted  being  surplusage,  neither  restricting  nor  enlarging  the 
meaning  of  the  information. — State  v,  Tudor,  185. 

Same — Information — Demurrer — Waiver  of  Objection. 

2.  A  demurrer  to  an  information  on  the  general  ground  that  the  facts 
therein  were  not  stated  in  ordinary  and  concise  language  in  such  manner 
as  to  enable  a  person  of  common  understanding  to  know  what  was  in-^ 
tended,  was  equivalent  to  a  waiver  of  the  objection,  in  the  absence  of 
a  distinct  specification  of  the  particular  ground  thereof,  as  required  by 
section  9201,  Revised  Codes. — State  v.  Tudor,  185. 

Same — Rulings  on  Evidence — Error — ^Brief — Duty  of  Appellant. 

3.  Counsel  alleging  error  in  rulings  on  evidence  sought  to  be  elicited 
on  cross-examination,  must  in  his  brief  point  out  wherein  they  were 
prejudicial  to  the  substantial  rights  of  his  client,  charged  with  crime, 
it  not  being  incumbent  upon  the  supreme  court,  in  the  absence  of  such 
assistance,  to  make  a  critical  examination  of  them  in  an  effort  to 
certain  whether  they  in  fact  wrought  prejudice. — State  v.  Tudor,  185. 
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Same — ^Detectives — Evidence — Cross-examination — Exclusion   of   Evidence — 
Harmless  Error. 

4.  Where,  though  technical  error  was  committed  in  the  exclusion  of 
testimony  sought  to  be  elicited  by  defendant  from  detectives  on  cross- 
examination,  substantially  all  the  pertinent  facts  relative  to  their  char- 
acter and  credibility — the  only  purpose  for  which  the  evidence  was 
material — were  brought  to  the  knowledge  of  the  jury,  the  action  of  the 
court  held  nonprejudicial. — State  v.  Tudor,  185. 

Same — Detectives — Evidence — Competency. 

5.  Testimony  of  detectives  who  acted  as  decoys  and  took  part  in  a 
gambling  game  for  the  unlawful  carrying  on  of  which  defendant  was 
on  trial,  held  competent.^-State  v.  Tudor,  185. 

Same — Instructions — To  be  Given  in  Writing. 

6.  In  the  absence  of  a  waiver  by  the  parties  to  a  criminal  prosecution, 
the  instructions  to  the  jury  must,  under  section  9271,  Bevised  Codes, 
be  delivered  in  writing.---State  v.  Tudor,  185. 

Same — Oral  Instructions — Absence  of  Objection — ^Record — Review. 

7.  Where,  in  a  criminal  cause,  the  only  showing  in  the  record  on  ap- 
peal that  the  instructions  had  been  delivered  orally  instead  of  in  writ- 
ing as  required  by  section  9271,  Bevised  Codes,  was  the  heading  to  the 
charge:  "Oral  Instructions  of  the  Court  to  the  Jury,"  and  in  the  ab- 
sence of  any  objection  and  exception  to  the  alleged  erroneous  course 
pursued  by  the  trial  court,  the  assignment  of  error  in  counsel's  brief  in 
this  respect  hela  not  to  merit  consideration. — State  v.  Tudor,  185. 

Appeal  and  Error — Technicalities. 

8.  Under  the  rule  that  in  the  disposition  of  appeals  the  supreme 
court  will  be  controlled  by  considerations  of  substance  and  not  mere 
technicality,  only  assignments  of  error  in  a  criminal  cause  by  which 
some  substantial  right  of  appellant  appears  to  have  been  erroneously 
and  prejudicially  affected  will  be  reviewed. — State  v.  Whit  worth,  424. 

Homicide — Self-defense — Cross-examination. 

9.  In  a  prosecution  for  homicide  which  accused  sought  to  justify 
under  a  plea  of  self-defense,  cross-examination  of  a  brother  of  de- 
ceased, relative  to  a  conversation  had  with  him  by  one  of  the  state's 
witnesses,  bearing  upon  the  truth  of  the  latter's  account  of  a  meeting 

,  between  defendant  and  deceased  a  few  days  before  the  killing,  and 
touching  the  attitude  of  himself  and  deceased  as  one  of  hostility  to 
appellant  prior  to  and  at  the  time  of  the  affray  as  well  as  his  own 
animus  as  a  witness,  held  to  have  been  improperly  excluded. — State 
V.  Whitworth,  424. 

Same — Threats — Admissibility  in  Evidence. 

10.  Evidence  of  threats  by  deceased,  directed  to  but  made  out  of  the 
presence  of  defendant,  was  relevant  and  improperly  excluded,  where 
there  was  a  controversy  as  to  who  was  the  aggressor,  as  to  whether 
there  was  on  the  part  of  deceased  an  overt  act  or  demonstration  suffi- 
cient to  induce  a  reasonable  fear  in  the  defendant  for  his  personal 
safety,  and  as  to  whether  he  killed  the  deceased  under  the  influence  of 
such  fear  alone. — State  v.  Whitworth,  424. 

Same. 

11.  The  fact  that  prior  threats  were  vague,  indefinite  and  conditional 
upon  catching  the  person  against  whom  they  were  directed  in  doing  a 
certain  act  was  no  bar  to  their  admissibility,  even  though  the  condi- 
tion did  not  happen.^State  v.  Whitworth,  424. 

CBOSS-EXAMINATION. 
See  Evidence,  8,  13;  Criminal  Law,  4,  9. 

Undue  restriction,  error  cured  by  subsequent  admission  of  same  evidence, — 
Bee  Evidence,  29. 


616  Damages. 

CtrSTOM. 
Evidence  of,  in  derogation  of  statute,  inadmissible, — see  Evidenee,  14. 


DAMAGES. 

Evidence  of  past  profits,  admissibility, — see  Evidence,  10. 
Excessive, — see  Verdicts. 

Contracts — Breach — Plaintiff  Entitled   to   Nominal  Banmges,  When. 

1.  Proof  of  the  breach  of  a  contract  is  proof  of  a  wrong  for  which 
the  injured  party  is  entitled  to  recover  nominal  damages. — ^Baiche  v. 
Morrison,  127. 

Special  Damages — Pleading. 

2.  Special  damages  due  to  defendant's  withholding  property  sought 
to  be  regained  by  the  seller  because  of  breach  of  contract  by  t^e 
former,  not  having  been  specially  pleaded,  were  improperly  awarded. 
Cook-Reynolds  Co.  v.  Chipman,  289. 

Sales — ^Personal  Property — ^Breach  of  Contract — Nominal  Damages — Non- 
suit Error.  % 

3.  Where  defendant  in  an  action  for  the  breach  of  a  contract  of 
sale  of  livestock  might,  under  conflicting  evidence,  have  been  en- 
titled to  at  least  nominal  damages  on  a  counterclaim  interposed  by 
him,  it  was  error  to  direct  a  nonsuit  as  to  such  counterclaim. — Clifton 
V.  Willson,  305. 

Same— Liquidated  Damages — ^Pleading  and  Proof. 

4.  Under  section  5054,  Revised  Codes,  every  contract  which  pro- 
vides for  liquidated  damages  on  a  breach  thereof  is  prima  facie  void 
as  to  such  stipulation;  therefore,  a  party  seeking  recovery  upon  the 
contract  must  allege  and  prove  that  it  falls  within  the  exception  pro- 
vided in  section  5055. — Clifton  v.  Willson,  306. 

Mandamus — Action  for  Damages. 

5.  Mandamus,  though  a  remedy  civil  in  its  nature,  is  not  a  civil  action 
in  the  sense  that  the  parties  to  such  a  proceeding  and  their  privies 
are,  on  principles  of  res  adjudicata,  barred  by  the  judgment  from 
thereafter  maintaining  an  action  for  damages  flowing  from  the  wrong 
which  gave  rise  to  the  proceeding  in  mandamus. — ^Bailey  v.  Edwaids, 
863. 

Same — Damages  Recoverable. 

6.  The  damages  allowable  in  a  mandamus  proceeding  are  such  as  are 
incidental  to  the  proceeding  itself,  and  not  those  arising  out  of  the 
transaction  which  the  writ  was  invoked  to  redress. — ^Bailey  v.  Edwards, 
363. 

Water  Rights— Violation  of  Decree — Nominal  Damages. 

7.  Though  the  violation  of  a  water  right  decree  may  give  rise  to  a 
proceeding  in  contempt,  it  is  not  sufficient  to  constitute  a  cause  of 
action,  even  for  nominal  damages,  since  one  to  whom  such  a  right  is 
decreed  neither  owns  the  water  nor  the  channel  of  the  stream  out  of 
which  it  is  taken,  but  merely  has  the  right  to  use  th#  water  when  it  is 
needed,  and  therefore  the  rule  that  in  a  case  of  trespass  upon  real  prop- 
erty, strictly  speaking,  the  plaintiff  has  a  right  of  action  for  nominal 
damages  at  least,  has  not  any  application. — Wallace  v.  Weaver,  437. 

Recovery  of  Nominal  Damages — New  Trial. 

8.  A  judgment  should  not  be  reversed  and  a  new  trial  granted  for  the 
sole  purpose  of  enabling  appellant  to  recover  nominal  damages,  unless 
he  is  substantially  prejudiced  by  a  failure  to  award  such  damages,  as 
where  the  judgment  carries  costs. — Wallace  v.  Weaver,  437. 
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DECLARATIONS. 
See  Evidence,  4,  6,  1,  20,  21,  22. 

DEFAULT  JUDGMENTS. 

Order  of  justice  of  the  peace  setting  aside,  not  appealable, — see  Justices  of 

the  Peace,  2. 

DEMAND. 

B7  itockholder  against  corporation  for  relief  before  bringing  action, — ifie 

Pleading  and  Practice,  21. 

DE  MINIMIS  DOCTRINE. 
See  Appeal  and  Error,  16. 

DETECTIVES. 
Admlssibilitj  of  eridence  of, — see  Criminal  Law,  4,  5. 

DISCRETION. 

Admissibility  of  declarations, — see  Evidence,  21. 

Granting  postponement  of  trial, — see  District  Courts,  7. 

Refusal  of  new  trial  on  ground  of  excessive  damages, — see  Appeal  and 
Error,  31,  82. 

Permission  to  amend  pleadings, — see  Pleading  and  Practice,  33,  39,  40. 

DISMISSAL. 

Of  appeal  from  judgment— effect  on  appeal  from  new  trial  order, — see  Ap- 
peal and  Error,  2. 

Of  election  contest  on  ground  of  delay,  when  error, — see  Elections,  5. 

DISTRICT  COURTS. 

Judges — ^Disqualification — ^Power  of  Court  to  Call  Other  Judges. 

1.  A  district  judge  who  deems  himself  disqualified  in  a  matter  pend- 
ing in  his  court  may  call  one  trial  judge  after  another  until  he  can 
secure  the  services  of  one  able  to  preside  at  the  trial  of  the  cause. — 
Curry  v.  McCaffery,  191. 

Same — ^Disqualification — Manner  of  Calling  in  Other  Judges. 

2.  Unless  the  disqualification  of  a  trial  judge  to  preside  in  a  cause 
pending  before  him  is  brought  about  by  the  filing  of  the  affidavit  men- 
tioDi^xd  in  section  6315,  Revised  Codes,  as  amended  (Laws  1909,  p.  161), 
he  is  not  required  to  first  call  upon  the  other  judge  or  judges  of  his  own 
district  before  he  can  invite  a  judge  of  another  district  to  act  in  his 
stead. — Curry  v.  McCaffery,  191. 

Jurisdiction. 

3.  Where  the  jurisdiction  of  a  court  is  exclusive  and  has  once  law- 
fully attached,  it  cannot  be  ousted  by  subsequent  events  or  facts  aris- 
ing in  the  cause;  jurisdiction  remains  in  it  until  final  judgment,  unless 
devested  thereof  through  constitutional  provision. — Curry  y.  McCaffery, 
191. 

Continuances. 

4.  A  court  of  record  has  authority  of  its  own  motion  and  in  the  ab- 
sence of  statute,  to  adjourn  the  hearing  of  a  matter  pending  before  it. 
Curry  v.  McCaffery,  191. 
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Election  Contests — Contimiancca — Jurisdiction. 

5.  Held,  that  the  district  court  erred  in  dismissing;  an  election  con- 
test on  the  ground  that  it  lost  jurisdiction  because  of  an  adjournment 
taken  by  it  on  its  own  motion  (before  actual  commencement  of  trial) 
for  a  period  of  time  exceeding  twenty  days  from  the  day  originally  set 
for  the  hearing;  the  statute  (sec.  7244,  Rev.  Codes)  not  containing  any 
restriction  upon  the  power  of  the  court  relative  to  the  subject  of  con- 
tinuances, other  than  that  neither  party  shall  have  a  continuance,  before 
commencement  of  trial,  for  more  than  twenty  days,  and  that  after  com- 
mencement of  trial  adjournment  shall  be  had  from  day  to  day  only. — 
Curry  v.  McCaffery,  191. 

Same — Limit  of  Special  Term  or  Session. 

6.  Held,  that  the  special  session  or  term  of  the  district  court  author- 
ized by  section  7241,  Revised  Codes,  to  be  held  for  the  determination 
of  an  election  contest,  is  not  limited  to  twenty  days,  or  to  any  period 
of  time,  by  either  Constitution  or  statute. — Curry  v.  McOaffery,  191. 

Postponement  of  Trial — Discretion. 

7.  In  the  absence  of  an  affirmative  showing  that  refusal  to  postpone 
the  trial  of  a  cause  on  the  alleged  ground  of  surprise  on  account  of  an 
amendment  made  to  the  complaint  at  its  commencement,  worked  preju- 
dice to  appellant,  the  exercise  of  the  discretion  lodged  in  the  court  in 
the  premises  is  not  subject  to  review. — Downs  v.  Cassidy,  471. 

DIVORCE. 
Adultery — Connivance — Proof. 

1.  In  an  action  for  divorce  on  the  ground  of  adultery,  connivance — 
corrupt  consent  on  the  part  of  plaintiff  to  the  commission  of  the  act 
complained  of — must  be  established  by  clear  and  convincing  proof. — 
Parwell  v.  Parwell,  574. 

Same — Connivance — What  Does  not  Constitute. 

2.  So  long  as  plaintiif  in  a  divorce  action  was  not  in  any  respect 
responsible  for  the  adulterous  act  of  his  wife,  the  fact  that  in  order 
to  secure  evidence  to  be  used  by  him  on  the  trial,  he  laid  a  trap  for 
her  and  caught  her  flagrante  delicto,  was  not  sufficient  to  charge  him 
with  connivance. — Parwell  v.  Parwell,  574. 

"Willful  Desertion"— Definition. 

3.  WUlful  desertion  consists  in  the  voluntary  separation  of  husband 
or  wife  from  the  other,  without  justification,  with  intent  to  desert. — 
Parwell  v.  Parwell,  574. 

Desertion — Justification. 

4.  Uncontradicted  evidence  that  defendant  wife  drank  to  excess,  spent 
nights  away  from  home,  visited  houses  of  ill-fame,  and  committed  adul- 
tery, showed  sufficient  justification  for  plaintiff's  act  in  leaving  her 
without  being  guilty  of  willful  desertion  as  defined  in  paragraph  3 
above. — ^Parwell  v.  Parwell,  574. 

DOMESTIC  RELATIONS. 
See  Divorce. 

DUE  PROCESS  OP  LAW. 

Statute  relative  to  county  printing  held   not  unconstitutional  as  against 
due  process  of  law  clause, — see  Counties,  5. 

Taking  property  without, — see  Corporations,  5. 

BIGHT-HOUR  LAW. 

Violation  of,  by  employer  and  employee, — effect  on  right  to  recover  dam- 
ages,— see  Personal  Injuries,  2. 
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ELECTIONS. 

Contests — Record  on  Appeal — SuflSciency. 

1.  While  section  7248,  Revised  Codes,  confers  the  right  of  appeal  on 
either  party  to  an  election  contest,  no  provision  is  made  for  a  record 
by  which  the  appeal  can  be  presented  to  the  supreme  court.  Contestant 
in  such  a  proceeding  filed  a  record  appropriate  in  an  ordinary  civil 
action.  Mode  of  procedure  held  proper,  under  section  6329,  which  pro- 
vides that  where  the  course  of  procedure  in  any  matter  of  which  a  court 
has  jurisdiction  is  not  specifically  pointed  out  by  the  Code  or  statutes, 
any  suitable  process  most  conformable  to  the  spirit  of  the  Code  may  be 
adopted. — Curry  v.  McCafi^ery,  191. 

Same — Statements — ^Verification — Sufficiency. 

2.  A  verification  attached  to  the  statement  of  contest  of  an  election 
in  form  substantially  the  same  as  that  required  for  a  pleading  in  a 
civil  action  was  sufficient. — Curry  v.  McCaffery,  191. 

Same — Limit  of  Special  Term  of  Session. 

3.  Held,  that  the  special  session  or  term  of  the  district  court  author- 
ized by  section  7241,  Revised  Codes,  to  be  held  for  the  determination 
of  an  election  contest,  is  not  limited  to  twenty  days,  or  to  any  period 
of  time,  by  either  Constitution  or  statute. — Curry  v.  McCafl^ery,  191. 

Same — Continuances — ^District  Courts — Jurisdiction. 

4.  Held,  that  the  district  court  erred  in  dismissing  an  election  con- 
test on  the  ground  that  it  lest  jurisdiction  because  of  an  adjournment 
taken  by  it  on  its  own  motion  (before  actual  commencement  of  trial) 
for  a  period  of  time  exceeding  twenty  days  from  the  day  originally  set 
for  the  hearing;  the  statute  (sec.  7244,  Rev.  Codes)  not  containing  any 
restriction  upon  the  power  of  the  court  relative  to  the  subject  of  con- 
tinuances, other  than  that  neither  party  shall  have  a  continuance,  before 
commencement  of  trial,  for  more  than  twenty  days,  and  that  after  com- 
mencement of  trial  adjournment  shall  be  had  from  day  to  day  only. 
Curry  v.  McCaffery,  191. 

Same — Trial — Delay — Jurisdiction — Erroneous  Dismissal. 

5.  Where  an  election  contest  had  been  instituted  within  twenty  days 
after  the  canvassers  made  their  return  (Rev.  Codes,  sec.  7238),  the 
jurisdiction  thus  obtained  of  it  was  not  ousted  by  neglect  of  the  dis- 
trict judge  to  "thereupon  order  a  special  session  or  term  of  such  court" 
on  a  day  to  be  named  by  him  (sec.  7241),  or  by  error  committed  in 
failing  to  convene  court  "at  the  time  and  place  designated"  (sec.  7244), 
such  latter  sections  being  not  mandatory  but  directory  only. — Stephens 
V.  Nacey,  479. 

Same — Trial — Delay — Nonaction  by   Contestant — Effect. 

6.  Mere  nonaction  on  the  part  of  contestant  after  filing  his  statement 
of  contest  could  not  be  construed!  as  an  abandonment  of  it  so  as  to  war- 
rant dismissal  for  want  of  prosecution,  where  the  district  judge,  though 
failing  in  the  performance  of  his  duty  in  the  premises,  did  not  refuse 
to  call  a  special  term  of  court,  but,  on  the  contrary,  assured  his  counsel 
that  he  would  do  so. — Stephens  v.  Nacey,  479. 

Same — Statement  of  Contest — Conclusions. 

7.  An  allegation  in  the  statement  of  contest  that  contestee's  name 
was  not  rightfully  on  the  official  ballot  was  not  only  a  bare  conclusion 
of  the  pleader,  but  did  not,  under  section  7234,  Revised  Codes,  con- 
stitute a  ground  of  contest.---Stephens  v.  Nacey,  479. 

Same — Statement  of  Conitest — Insufficiency — Irregularities — Prejudice. 

8.  Alleged  malconduct  on  the  part  of  election  judges  in  omitting  to 
certify  to  the  number  and  names  of  the  persons  who  voted,  and  the 
names  of  candidates  autd  the  number  of  votes  received  by  each,  con- 
stituted an  irregularity  which,  in  the  absence  of  facts  from  which  it 
might  be  inferred  that  eontjBstee  suffered  prejudice,  was  insufficient 
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to  warrant  rejection  of  the  vote  cast  at  the  particular  polling-place.— 
Stephens  v.  Nacey,  479. 

Same — Statement  of  Contest — Fraud — Sufficiency. 

9.  An  allegation  in  a  statement  of  contest  that  the  election  judges 
were  guilty  of  malconduct  in  ''that  they  pretended  and  represented 
and  returned"  to  the  board  of  canvassers  that  a  certain  number  of 
votes  had  been  cast  for  contestee  at  a  particular  polling-place,  ''whereas 
in  truth  and  in  fact"  no  votes  had  been  cast  for  him  at  such  place,  if 
intended  to  charge  fraud  on  the  part  of  the  election  judges,  held,  to 
state  a  cause  of  action,  though  perhaps  open  to  special  demurrer.— 
Stephens  v.  Nacey,  479. 

Same — Statement  of  Contest — Sufficiency* 

10.  The  allegation  that  contestee  received  a  certain  number  of  votes 
at  a  polling-place  cast  by  persona  who  at  the  time  were  not  residents 
of  the  state  "but  lived  upon  and  within  an  Indian  reservation,  in  said 
county,  and  were  not  in  any  respect  qualified  electors,"  held  to  state  a 
grouikd  of  contest.— Stephens  v.  Nacey,  479. 

EQUITY. 
See,  also.  Findings;   Instructions,  4-6. 

Sales — ^Breach  by  Buyer — Advance  Payments — Forfeitures. 

1.  In  the  absence  of  an  equitable  showing,  a  defaulting  purchaser  is 
not  entitled  to  a  return  of  any  advance  payments  made  by  him. — 
Perkins  v.  AUnut,  13;  Cook-Beynolds  Co.  v.  Chipman,  289;  Clifton 
V.  Willson,  305. 

Subrogation — Nature  of  Remedy. 

2.  The  doctrine  of  subrogation  is  invoked  by  courts  of  equity  to  the 
end  that  justice  may  be  done  as  nearly  as  possible,  its  application 
depending  upon  the  circumstances  of  each  particular  case. — American 
Bonding  Co.  v.  State  Savings  Bank,  332. 

Equities  Balanced — Status  of  Party  Holding  Legal  Title. 

3.  Where  the  equities  of  the  parties  are  evenly  balanced,  the  position 
of  the  on«  who  has  the  legal  title  to  the  thing  in  controversy  is  the 
better. — American  Bonding  Co.  v.  State  Savings  Bank,  332. 

Evidence — Erroneous  Admission — Presump  lions. 

4.  On  appeal  in  an  equity  suit,  the  presumption  obtains  that  the  dis- 
trict court  in  arriving  at  its  decision  disregarded  any  erroneously  ad- 
mitted evidence,  unless  it  appears  that  it  influenced  the  decision  in 
some  material  aspect. — Moss  v.  Qoodhart,  257. 

ESTATES  OF  DECEASED  PERSONS. 
See  Executors  and  Administrators;  Wills. 

ESTOPPEL. 

Equitable  Estappel — Inapplicability  of  Doctrine. 

1.  Plaintiff  street  railway  company  having  been  cognizant  of  the  iimi- 
tdtion  placed  by  law  upon  the  power  of  defendant  city  in  the  letting 
of  contracts,  was  not  in  a  position  to  claim  recovery  of  the  reasonable 
cost  of  the  work  performed  by  it  in  taking  up  and  relaying  its  tracks, 
to  enable  the  city  to  lay  a  sewer,  under  the  doctrine  of  equitable 
estoppel  applicable  to  dealings  between  natural  persons  and  private 
corporations. — Missoula  Street  Ry.  Co.  v.  City  of  Missoula,  85. 

Pleading — Evidence. 

2.  Where  plaintiff  specifically  denied  allegations  in  the  answer,  he 
may  not  on  appeal  rely  upon  them  to  supplement  his  own  insufficient 
showing. — Mantle  v.  White,  234. 

Corporations — Duties  of  Directors. 

3.  A  corporation  cannot,  after  having  been  engaged  in  business  ap- 
parently in  g^od  faith,  avoid  liabilities  incurred  under  the  corporate 
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name,  on  the  ground  that  its  directors  had  not,  in  the  conduct  of  its 
private  affaire,  obeerved  the  forms  of  law  in  perfecting  its  organization 
and  that  therefore  it  had  ceased  to  exist  as  a  corporation;  nor  can 
a  director  thereof,  whether  properly  chosen  or  not,  after  taking  an  active 
part  in  the  conduct  of  its  business,  deny  its  corporate  being  on  such 
ground  in  order  to  escape  personal  liability  under  section  3850,  Rev. 
Codes,  for  failure  to  file  the  annual  report  therein  required. — Daily  t. 
MarshaU,  377. 

EVICTION. 
Bee  landlord  and  Tenant. 

EVIDENCE. 
See,  also,  Criminal  Law,  4,  5,  0,  10,  11. 

Admissibility  of  parol  evidence  to  ascertain  extent  of  decree  in  water  right 
suit, — see  Water  and  Water  Bights,  3. 

Beal  Property — Sale — Oral  Contracts — Statute  of  Frauds. 

1.  Where  plaintiff  sought  to  recover  money  on  a  demand  loan,  de- 
fendant was  properly  allowed  to  introduce  testimony  tending  to  show 
that  the  money  paid  him  by  the  former  was  not  a  loan,  but  a  partial 
payment  upon  the  purchase  price  of  real  property  sold  under  an  oral 
contract,  even  though  such  contract  of  purdiase  was  invalid,  and  there- 
fore unenforceable,  under  the  statute  of  frauds. — Perkins  v.  Allnut,  13. 

Wills'—Injustice  of — Admissibility  in  Evidence— For  What  Purpose. 

2.  Under  thp  rule  that,  though  the  injustice  or  unreasonableness  of  a 
will  is  not  alone  sufficient  to  cause  its  rejection,  it  is  a  circumstance 
bearing  upon  the  questions  of  testamentary  capacity  and  undue  in- 
fluence, the  facts  that  the  testator's  mother  (contestant)  had  trans- 
ferred all  her  real  and  personal  property  to  him  aod  that  he  knew  this 
before  he  made  his  will,  naming  a  sister  his  sole  beneficiary,  were  prop- 
erly admitted  in  evidence. — Murphy  v.  Nett,  38. 

Improper  Admission  of  Evidence — ^When  Appellant  may  not  Complain. 

3.  Where  manifestly  improper  testimony  was  elicited  in  response  to 
five  separate  interrogatories,  none  of  which  was  objected  to,  appellant 
was  not  in  a  position  to  claim  error  because  of  the  court's  refusal  to 
order  it  stricken  from  the  record. — ^Murphy  v.  Nett,  38. 

Wills — Declarations  of  One  of  Several  Beneficiaries— When  Admissible. 

4.  The  rule  that  where  there  are  two  or  more  beneficiaries  under  a  will 
having  a  common  or  several,  but  not  joint,  interest  in  its  provisions, 
the  declarations  of  one  of  them  as  to  testamentary  capacity  or  undue 
influence  are  inadmissible  to  affect  its  validity,  has  no  application 
in  a  case  where  the  only  real  beneficiary  to  be  adversely  affected  by 
such  declarations  was  declarant  (proponent  of  the  instrument),  the 
others,  to  each  of  whom  was  left  one  dollar,  having  been  beneficiaries 
in  name  only. — Murphy  v.  Nett,  38. 

Same — Insanity — Invading  Province  of  Jury — Expert  Testimony — ^When  not 
Objectionable. 

5.  Where  the  validity  of  a  will  was  attacked  on  the  ground  that  at 
the  time  of  its  execution  testator  was  insane, — contestee  asserting  that 
he  then  had  a  lucid  interval,  and  contestant  maintaining  that  his  ail- 
ment did  not  permit  of  lucid  intervals,  the  evidence  showing  that 
shortly  before  and  soon  after  the  date  of  the  inetrument  he  was  shown 
to  have  been  of  unsound  mind,  dyin^  ultimately  of  dementia, — rebuttal 
testimony  by  insanity  experts  that  in  their  opinion  testator  could  not 
have  had  a  lucid  interval  at  the  time  in  question,  held,  not  objection- 
able as  invading  the  province  of  the  jury. — Murphy  v.  Nett,  38. 

Personal    Injuries — Railroads — Trespassers — Self-serving    Declarations — In- 
admissilulity. 

6.  Self-serving  declarations  of  plaintiff  in  an  action  for  personal 
injuries  sustained  in  being  run  over  by  a  freight*  train  on  which  hQ 
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was  riding  without  paying  fare,  to  the  effect  that  he  had  been  pushed 
off  by  a  brakeman,  held,  not  part  of  the  res  gestae  but  mere  narratives 
of  a  past  transaction,  and  therefore  properly  excluded. — Hulse  v.  North- 
ern Pac.  Ry.  Co.,  59. 

Same — Self-serving  Declarations — Rebuttal — Admissibility. 

7.  Defendant's  witnesses  having  testified  to  a  remark  made  by  plain- 
tiff soon  after  the  accident,  to  the  effect  that  someone  had  pushed  him 
off  the  car,  but  that  he  did  not  say  that  a  brakeman  had  done  so,  re- 
buttal testimony  that  he  had  made  the  latter  statement  was  improperly 
exchided;  it  was  admissible  under  section  7871,  Revised  Codes,  even 
though  the  declaration  thus  made  by  him  was  self-serving. — Hulse  v. 
Northern  Pac.  Ry.  Co.,  59. 

Detectives — Cross-examination — Exclusion  of  Evidence — Harmless  Error. 

8.  Where,  though  technical  error  was  committed  in  the  exclusion  of 
testimony  sought  to  be  elicited  by  defendant  from  detectives  on  cross- 
examination,  substantially  all  the  pertinent  facts  relative  to  their  char- 
acter and  credibility — the  anly  purpose  for  which  the  evidence  was 
material — were  brought  to  the  knowledge  of  the  jury,  the  action  of  the 
court  held  nonprejudicial. — iState  v.  Tudor,  185. 

Same — Evidence — Competency. 

9.  Testimony  of  detectives  who  acted  as  decoys  and  took  part  in  a 
gambling  game  for  the  unlawful  carrying  on  of  which  defendant  was 
on  trial,  held  competent. — State  v.  Tudor,  185. 

Damages — Past  Profits — Admissibility. 

10.  Evidence  of  profits  which  plainitiff  had  actually  realized  during  his 
occupancy  of  the  premises  prior  to  the  acts  of  defendant  which  culmi- 
nated in  the  former's  eviction,  objected  to  as  incompetent,  speculative 
and  remote,  was  properly  admitted  in  proof  of  damages  sustained  by 
plaintiff. — Blaustein  v.  Pincus,  202. 

Equity — Erroneous  Admission — Presumptions. 

11.  On  appeal  in  an  equity  case  the  presumption  obtains  that  the  trial 
court,  in  arriving  at  its  decision,  disregarded  any  erroneously  admitted 
evidence,  unless  it  appears  that  it  influenced  the  decision  in  a  material 
aspect. — Moss  v.  Goodhart,  257. 

Complaint — Insufficiency — When  Treated  as  Amended. 

12.  Where  evidence  is  admitted,  without  objection,  in  aid  of  a  fact 
necessary  to  state  a  cause  of  action  but  not  alleged  in  the  complaint, 
the  pleading  will,  after  judgment,  be  treated  as  amended  to  admit  such 
proof. — Moss  V.  Goodhart,  257. 

Crose-examin  ation — Scope. 

13.  The  right  of  cross-examination  is  a  substantial  one,  and  should 
not  be  unduly  restricted,  but  the  fullest  scope  should  be  allowed  to 
the  end  that  the  jury  may  be  advised  of  all  facts  having  a  legitimate 
bearing  upon  the  issues  presented. — Moss  v.  Goodhart,  257. 

Bule  or  Custom  in  Derogation  of  Statute — Evidence — Inadmissibility. 

14.  Held,  that  the  provisions  of  Chapter  120,  Laws  of  1911,  designed 
to  bring  about  a  lessening  of  the  hazards  of  coal  mining,  could  not 
be  nullified  hj  any  private  sigreement  between  employer  and  em- 
ployee, or  any  rule  or  custom  in  derogation  of  the  duties  imposed  by 
the  Act;  and  therefore  evidence  of  a  rule  that  the  miners  employed 
by  defendant  were  to  examine  and  keep  safe  the  entry  in  which  they 
were  working,  for  a  certain  distance  from  the  face,  the  defendant  to  do 
the  same  beyond  that  point,  was  properly  excluded. — Kallio  v.  North- 
western Imp.  Co.,  314. 

Exclusion — Offer  of  Proof — Failure  to  Make — Effect. 

15.  Where  an  offer  of  proof  was  not  made  and  the  probable  answer 
of  the  witness  was  not  apparent,  alleged  error  in  sustaining  an  objec- 
tion to  a  question  is  not  reviewable. — Taylor  v.  Malta  Mer.  Co.,  342. 
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Same — Curing  Error. 

16.  Error  in  the  exclusion  of  offered  testimony  is  cured  by  the  sub- 
sequent admission  of  substantially  the  same  evidence. — Taylor  y.  Malta 
Mer.  Co.,  342. 

Ck)nstructive  Fraud — Good  Faith — Evidence — Immateriality. 

17.  In  an  action  in  claim  and  delivery  based  upon  constructive  fraud 
in  a  sale  of  personal  property  under  section  6128,  Revised  Codes,  tes- 
timony offered  by  the  buyer  that  a  bill  of  sale  evidencing  the  trans- 
action had  been  filed  with  the  county  clerk,  and  that  he  had  made 
application  for  insurance  on  the  property  in  his  own  name,  was  prop- 
erly refused,  since  such  evidence  could  only  reflect  upon  the  good 
faith  of  the  parties  to  the  sale, — a  matter  immaterial  in  an  action  in 
which  fraud  in  law  is  relied  upon. — Taylor  v.  Malta  Mer.  Co.,  342. 

game — Consideration — Evidence— Irrelevancy. 

18.  In  an  action  of  the  character  mentioned  in  paragraph  17  above, 
evidence  of  the  consideration  paid  for  the  property  in  question  was 
irrelevant. — Taylor  v.  Malta  Mer.  Co.,  342. 

Documentary  Evidence — Admissibility. 

19.  Papers  signed  by  defendant  as  director  which  tended  to  show  that 
his  corporation  had  been  engaged  in  doing  business  as  such  and  that  he 
and  his  associates  had  acted  in  the  capacity  of  directors,  were  properly 
admitted  in  evidence  as  showing  use  of  the  corporate  franchise. — ^Daily 
V.  Marshall,  377. 

Declarations — When  Admissible  in  Evidence. 

20.  While  declarations,  to  be  admissible  as  part  of  the  res  gestae,  need 
not  have  been  strictly  contemporaneous  with  the  main  incident  which 
gave  rise  to  them,  they  must  have  been  made  while  the  mind  of  the 
speaker  was  laboring  under  the  excitement  aroused  by  the  incident, 
before  there  was  time  to  reflect  and  fabricate. — Callahan  v.  Chicago  & 
Q.  B.  Co.,  401. 

€(ame — Admissibility — Discretion. 

21.  The  admissibility  of  declarations  in  evidence  is  largely  a  matter 
of  sound  legal  discretion  in  the  trial  court,  subject  to  review  only  in 
case  of  manifest  abuse  thereof. — Callahan  v.  Chicago  &  Q.  B.  Co.,  401. 

Personal  Injuries — Master  and  Servant — ^Bailroads — Declarations — Admissi- 
bility. 

22.  Declarations  of  a  freight  train  conductor  made  a  half  hour  or  more 
after  an  accident  to  his  train  upon  inquiry  by  plaintiff,  a  section  fore- 
man who  sustained  injuries  while  riding  thereon,  and  of  a  roadmaster, 
who  did  not  witness  the  accident  but  learned  of  it  after  it  reached  Its 
destination,  to  the  effect  that  the  accident  was  due  to  a  defective  coup- 
ler, though  inadmissible  as  part  of  the  res  gestae^  held  competent  as 
admissions  by  agents  of  defendant  company  made  within  the  scope  of 
their  employment  while  engaged  in  the  discharge  of  their  duties. — Calla- 
han V.  Chicago  k  Q.  B.  Co.,  401. 

Water  Bights — Depositing  Debris — Evidence  as  to  Conditions  on  Adjoin- 
ing I^nds — When  Inadmissible. 

23.  In  the  absence  of  a  showing  that  the  conditions  at  the  two 
places  were  similar,  defendants'  evidence  that  debris  had  not  been 
deposited  upon  land  situated  above  that  of  plaintiff,  for  damage 
to  crops  on  which  because  of  defendants'  wrongful  use  of  water 
plaintiff  sought  damages  and  injunctive  relief,  was  improperly  ad- 
mitted.— ^Wallace  v.  Weaver,  437. 

Stenographers — Beading  from  Transcript  of  Notes — Harmless  Error. 

24.  An  official  stenographer  who  had  reported  the  testimony  of  a 
witness  on  a  former  trial  of  the  cause,  who  died  in  the  interim  be- 
tween the  two  trials,  was  properly  permitted  to  read  such  testimony 
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from  a  transcript  made  of  his  notes  which  had  been  lost,  after 
swearing  to  the  correctness  of  the  original  notes  and  the  transcript; 
and  though  technical  error  was  committed  in  giving  him  permission 
to  do  so  without  a  showing  that  he  had  no  independent  recollection 
of  the  testimony  (Bev.  Codes,  sec.  8020),  such  error  was  nonpre- 
judicial, the  case  having  been  tried  without  a  jury  and  the  other 
evidence  adduced  having  been  amply  sufficient  to  sustain  the  court's 
finding. — O'Bourke  v.  Grand  Opera  House  Co.,  459. 

'i'rial — Evidence — Objections — When   Ineffective. 

25.  After  a  question  asked  a  witness  has  been  amwered,  objection 
that  the  matter  brought  out  is  irrelevant  and  incompetent  for  any 
purpose  comes  too  late. — Downs  v.  Cassidy,  471. 

Slander — Evidence — Admissibility. 

26.  Slanderous  words  spoken  of  plaintiff  by  defendant  either  before 
or  after  the  date  of  the  charge  laid  in  the  complaint  are  admissible 
to  show  malice. — Downs  v.  Cassidy,  471. 

Same — Wealth  of  Defendant — Evidence — Admissibility. 

27.  Evidence  of  the  wealth  of  defendant  in  an  action  for  slander  is 
admissible,  it  being  an  element  of  aid  in  determining  his  social  rank 
and  influence  in  society,  thus  tending  to  show  the  extent  of  the  in- 
jury suffered  by  plaintiff;  where  punitive  damages  are  allowed,  such 
evidence  is  of  assistance  in  the  determination  of  the  extent  of  the 
punishment  to  be  inflicted  upon  defendant. — Downs  y.  Cassidy,  471. 

Positive  and  Negative  Testimony — Effect. 

28.  Held,  in  an  action  for  damages  sustained  in  a  railroad  crossing 
accident,  that  the  negative  character  of  the  testimony  of  plaintiff's 
witnesses  to  the  effect  that  they  heard  no  bell  rung  or  whistle 
sounded  as  the  train  approached  the  crossing,  which  was  opposed 
to  the  positive  statement  by  defendant  company's  employees  that 
warning  was  given,  did  not  render  it  insufficient  to  warrant  the  sub- 
mission of  the  ease  to  the  jury  or  authorise  a  finding  in  favor  of 
plaintiff.— Walters  v.  Chicago,  M.  Sd  P.  S.  By.  Co.,  501. 

Cross-examination — ^Undne   Bestriction — Curing  Error. 

29.  Alleged  error  in  unduly  restricting  cross-examination  was  cured 
by  the  subsequent  admission  of  testimony  of  the  same  witness  touch- 
ing the  matters  involved  in  such  cross-examination. — Titus  y.  Ana- 
conda Copper  Min.  Co.,  583. 

EXCEPTIONS. 
Necessary  to  review  of  alleged  error, — see  Appeal  and  Error,  12. 


EXECUT0B8  AND  ADMINISTBATOBS. 

Final  Accounts — Not  to  be  Approved  Until  When. 

1.  Where  an  executor  or  administrator  has  property  in  his  hands 
available  for  the  payment  of  claims  outstanding  against  the  estate 
under  his  control,  his  final  account  cannot  be  settled  or  approved 
until  he  has  made  an  affirmative  showing  that  they  have  been  paid, 
or  that  he  has  exhausted  the  property  available  for  such  purpose. 
In  re  Williams'  Estate,  325. 

Settlement  of  Accounts — Conclusiveness. 

2.  Orders  settling  the  accounts  of  an  administratrix,  in  which 
claims  for  money  advanced  by  her  for  the  benefit  of  the  estate  had 
been  allowed,  were  conclusive  on  the  estate  and  all  persons  inter- 
ested therein  not  laboring  under  any  legal  disability,  in  the  absence 
of  an  affirmative  showing  on  the  face  of  the  claims  that  they  were 
illegal. — ^In  re  Williams'  Estate,  325. 
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AdTanees  to  Estate— Payment. 

3.  While  an  executor  or  administrator  has  no  power,  hj  making  ad- 
vances to  the  estate,  to  make  it  his  debtor  regardless  of  the  char- 
acter or  quality  of  his  claim,  such  advances,  made  suitably  and  in 
good  faith  for  its  benefit,  may  be  allowed  and  recovered  as  elaims 
against  the  estate. — In  re  Williams'  Estate,  325. 

Settlement  of  Final  Accounts — ^Debts  Remaining  Unpaid — Case  at  Bar. 

4.  Held,  that  an  order  made  by  the  district  court  settling  and  ap- 
proving the  final  account  of  an  administrator  was  error,  where 
it  appeared  that  claims  against  the  estate  for  advancements  made 
for  its  benefit,  though  theretofore  properly  aUowed,  remained  unpaid, 
and  there  was  no  showing  that  all  property  available  for  their  payment 
had  been  exhausted. — In  re  Williams'  Estate,  325. 

EXPBET   TESTIMONY. 
Gee  Witnesses. 

FEES. 
See  License  Fees. 

FINDINaa 

Evidence — Sufficiency — Appeal. 

1.  Unless  the  evidence  preponderates  against  findings  claimed  to  be 
insufficiently  supported  by  it,  they  will  be  accepted  on  appeal  as  the 
established  facts  in  the  case. — Wright  v.  Brooks,  99;  Farwell  ▼. 
Farwell,  574. 

Bequest  Necessary — Implied  Findings. 

2.  A  party  who  does  not  request  special  findings  may  not  on  appeal 
complain  of  the  trial  court's  failure  to  make  them;  in  their  absence 
every  findixig  necessary  to  support  the  judgment  will  be  implied. — 
Farwell  v.  Farwell,  574. 

FOBFEITUBE. 
Of  part  payments, — see  Contracts,  2,  11  et  seq. 


FRAUDULENT  CONVEYANCES. 

Constructive  Fraud— Good  Faith — Evidence — Immateriality. 

1.  In  an  action  it  claim  and  delivery  based  upon  constructive  fraud 
in  a  sale  of  personal  property  under  section  6128,  Revised  Codes,  tes- 
timony offered  by  the  buyer  that  a  bill  of  sale  evidencing  the  trans- 
action had  been  filed  with  the  county  clerk,  and  that  he  had  made 
application  for  insurance  on  the  property  in  his  own  name,  was  prop- 
erly refused,  since  such  evidence  could  only  reflect  upon  the  good  faith 
of  the  parties  to  the  sale, — a  matter  immaterial  in  an  action  in  which 
fraud  in  law  is  relied  upon. — Taylor  v.  Malta  Mer.  Co.,  342. 

Same — Consideration — Evidence — ^Irrelevancjr. 

2.  In  an  action  of  the  character  mentioned  in  paragraph  1  above,  evi- 
dence of  the  consideration  paid  for  the  property  in  question  was  irrele- 
vant.— Taylor  v.  Malta  Mer.  Co.,  342. 

Same — Immediate  Delivery — Actual  and  Continued  Change  of  Possession — 
Evidence — Insufficiency. 

3.  Evidence  held  insufficient  to  prove  such  an  immediate  delivery, 
either  manual  or  symbolical,  of  property  consisting  of  sheep-shearing 
machinery,  frame  buildings,  etc.,  or  an  actual  and  continued  change 

Mont.,  Vol.  47 — iO 


626  Insanity. 

of  possession  as  t»  meet  the  requirements  of  section  6128,  Bevised 
Codes,  under  which  transfers  of  personal  property  are  conclusively  pre- 
sumed to  be  fraudulent  and  void  as  against  the  creditors  of  the  seller 
unless  accompanied  "by  an  immediate  deli  very ,  and  followed  by  an 
actual  and  continued  change, of  possession  of  the  things  transferred." 
Taylor  v.  Malta  Mer.  Co.,  342. 

GOOD  FAITH. 
Constructive  fraud,  evidence  of  good  faith  immaterial, — see  Evidence,  17. 

HARMLESS  ERROR. 

Permitting  official  stenographer  to  read  from  transcript  of  notes  without 
showing  that  he  had  not  any  independent  recollection  of  the  testimony^— 
see  Evidence,  24. 

Exclusion  of  evidence, — see  Evidence,  8. 

Undue  restriction  of  cross-examination, — see  Evidence,  29. 

HOMICIDE. 
See  Criminal  Law,  9-11. 

HUSBAND  AND  WIPE. 
See  Divorce. 

INFANTS. 
Contributory  negligence, — ^see  Personal  Injuries,  14,  15. 

INFORMATIONS. 
Demurrer — Specification  of  ground  necessary, — see  Criminal  Law^  2. 
Surplusage, — see  Criminal  Law,  1. 

INJUNCTION. 
See,  also,  Specific  Performance,  1-4. 
Record  on  appeal  from  injunction  order, — see  Appeal  and  Error,  33. 

Preliminary — Discretion — Appeal. 

1.  The  granting  of,  or  refusal  to  grant,  a  preliminary  injunction,  with 
or  without  notice,  as  well  as  the  continuing  thereof  in  force  after  an- 
swer, are  matters  addressed  to  the  discretion  of  the  district  court,  with 
the  exercise  of  which  the  supreme  court  will  interfere  only  in  case  of 
manifest  abuse. — Lowery  v.  Cole,  64. 

Same — Insufficiency  of  Complaint — Conclusions. 

2.  The  complaint  in  a  suit  to  set  aside  a  judgment  and  vacate  the 
sheriffs  sale  had  to  satisfy  it,  which  alleged  that  the  claim  forming 
the  basis  of  the  judgment  was  a  "pretense  and  fraudulent,"  and  "in 
fraud  of  the  rights'^  of  plaintiffs,  but  did  not  set  forth  the  facts  upon 
which  the  charges  of  wrongdoing  were  grounded,  was  insufficient  under 
section  6532,  Revised  Codes,  and  therefore  did  not  justify  the  court 
in  granting  an  injunction  pendente  lite  against  execution  and  delivery 
of  the  sheriff's  deed. — Brandt  v.  Mcintosh,  70. 

INSANITY. 
Expert  testimony  invading  province  of  jury, — see  Evidence,  5. 
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INSOLVENCY. 

Of  eorporation,  right  of  creditor  to  reduce  claim  to  judgment, — see  Corpora- 
tions, 21. 

INSTRUCTIONS. 

Appellant  may  not  Complain  of,  When. 

1.  Of  an  instruction  in  appellant's  favor  he  cannot  complain. — ^Murphy 
V.  Nett,  38. 

Wills — Capacity  to  Make — Test — Instrucbon — Proper  Refusal. 

2.  An  instruction  in  a  will  contest  that  a  less  degree  of  mind  is  re- 
quired to  execute  a  will  than  is  necessary  to  execute  a  contract  was 
properly  refused. — Murphy  v.  Nett,  38. 

To  be  Given  in  Writing. 

3.  In  the  absence  of  a  waiver  by  the  parties  to  a  criminal  prosecution, 
the  instructions  to  the  jury  must,  under  section  9271,  Revised  Codes, 
be  delivered  in  writing. — State  v.  Tudor,  185. 

Equity — General  Verdict — Submission  to  Jury  Erroneous. 

4.  In  an  equity  case  tried  with  a  jury,  only  the  formal  instructions 
should  be  given,  and  a  general  verdict  should  not  be  submitted. — Moss 
V.  Qoodhart,  257. 

Appeal  and  Error — Theory  of  Case — Equity. 

6.  Where  appellant  acquieeced  in  the  trial  of  a  cause  as  a  suit  in 
equity y  he  was  bound  on  appeal  by  the  theory  thus  adopted,  and  was 
therefore  not  in  position  to  complain  of  alleged  error  in  giving  or  re- 
fusing instructions  to  the  jury. — Moss  v.  Goodhart,  257. 

Invasion  of  Province  of  Jury. 

7.  Where  the  evidence  was  in  conflict  as  to  which  of  the  parties  to 
a  contract  of  sale  of  livestock,  for  the  breach  of  which  plaintiff  sought 
recovery  in  an  action  in  which  defendant  interposed  a  counterclaim,  was 
in  default,  the  court  erred  in  charging  the  jury  in  effect  that  defendant 
was.— Clifton  v.  Willson,  305. 

"When  Properly  Refused. 

8.  An  instruction  unsupported  by  the  pleadings  or  evidence,  as  well 
as  contrary  to  the  theory  on  which  the  party  offering  it  tried  the  case, 
may  properly  be  refused. — Melzner,  Admr.,  v.  Raven  Copper  Co.,  351. 

Befusal — Review — ^Record — Insufficiency. 

9.  Where  the  record,  though  giving  the  settlement  of  certain  instruc- 
tions, failed  to  set  out  the  instructions  as  read  to  the  jury,  refusal  to 
give  one  offered  by  appellant  will  not  be  reviewed. — Melzner,  Admr.,  v. 
Raven  Copper  Co.,  351. 

Personal  Injuries — Contributory  Negligence — Proper  Refusal. 

10.  Where  neither  the  complaint  nor  the  evidence  of  plaintiff  in  an 
action  for  negligent  death  was  such  as  to  raise  the  presumption  of  con- 
tributory negligence  on  the  part  of  decedent,  no  burden  of  showing 
freedom  therefrom  rested  on  plaintiff;  therefore  an  instruction  placing 
such  burden  upon  him  was  properly  refused. — Melzner,  Admr.,  v.  Raven 
Copper  Co.,  351. 

liaw  of  Case. 

11.  The  instructions  to  the  jury  constitute  the  law  of  the  case,  whether 
right  or  wrong;  a  verdict  rendered  contrary  to  them  ia  against  law  and 
cannot  stand. — Wallace  v.  Weaver,  437. 

Evidence — Instruction  to  Disregard — ^When  Improper. 

12.  Where  evidence  was  admissible  for  the  purpose  stated  by  counsel 
for  the  party  introducing  it,  although  inadmissible  for  another,  a  re- 
quest that  the  court  instruct  the  jury  to  disregard  it  entirely  was  prop- 
erly refused. — Titus  v.  Anaconda  Copper  Min.  Co.,  583. 
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INTEREST. 
On  public  funds, — see  Cities  and  Towns,  7-9. 

Forfeiture— Erroneous  Decree. 

1.  A  cause  of  action  to  recover  unpaid  interest  on  a  note  (with  at- 
tomej's  fees  for  collecting^  same),  the  principal  of  which  was  errone- 
ously decreed  forfeited  to  plaintiff,  falls  with  the  forfeiture.— Cook- 
Beynolds  Co.  ▼.  Chipman,  289. 

INTERSTATE  COMMERCE. 

Invalidity  of  statute  imposing  a  tax  upon, — see  Constitution,  1. 
Regulation  of,  by  state,  constitutionality  of  statute  regulating  county  print- 
ing,— see  Constitution,  5. 

JUDGMENTS. 

Admissibility  of  parol  evidence  to  ascertain  extent  of  decree  in  water  right 
suit, — see  Water  and  Water  Rights,  3. 

Dismissal  of  appeal  from  judgment,  effect  on  appeal  from  new  trial  order, — 
see  Appeal  and  Error,  2. 

*'Duly  given  and  made,"  burden  of  proving  jurisdictional  facts,  when,- 
Pleading  and  Practice,  13. 

Failure    to    establish    mechanic's   lien,    right    to    personal    judgments- 
Mechanics'  Liens,  2. 

Justices'  Courts — Presumptions. 

1.  The  legal  presumptions  which  may  be  indulged  in  favor  of  judg- 
ments of  courts  of  record  have  no  application  to  justices'  courts,  but 
the  jurisdictional  facts  must  be  made  to  appear  affirmatively. — Miller 
V.  MiUer,  150. 

Same — ^Default  Judgment — Order  Setting  Aside  not  Appealable. 

2.  An  appeal  does  not  lie  from  an  order  of  a  justice  of  the  peace  rai- 
taining  a  motion  to  set  aside  a  default  judgment. — ^Burch  v.  Robenon^ 
456. 

JURISDICTION. 
See  District  Courts;  Election  Contests;  Justices  of  the  Peaee. 

JUSTICES  OF  THE  PEACE. 

Judgments — Validity — Proof  of  Jurisdictional  Facts  Necessary — Presump- 
tions. 

1.     In  an  action  to  quiet  title,  defendant  relied  upon  a  sheriff's  deed 
to  the  property  which  had  been  sold  on  execution  issued  under  a  judg- 
ment alleged  to  have  been  ''duly  given  and  made"  in  a  justice's  court;, 
the  docket  of  the  justice,  entries  in  which  are  made  prima  facie  evi- 
dence of  the  facts  stated  therein  by  section  7071,  Revised  Codes,  having 
been  lost  and  proof  of  its  contents  found  not  available,  defendant  intro- 
duced an  abstract  of  the  judgment  filed  with  the  clerk  of  the  district, 
court  pursuant  to  section  7057,  as  prima  facie  evidence  of  the  validity 
of   the  judgment.    Held,  under   the  rule  that  justices'  courts  being, 
courts  of  limited  jurisdiction,  the  legal  presumptions  which  may  be  in- 
dulged in  favor  of  judgments  of  courts  of  record  have  no  application 
to   them,  but  that  the  jurisdictional  facts   must  be  made  to  appear 
affirmatively,  and  the  abstract  not  being  made  evidence  of  any  fact  by 
statute,  defendant  failed  to  prove  the  validity  of  the  judgment.-— ^Miller 
V.  Miller,  150. 
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Defmnlt  Judgment — Order  Setting  Aside — ^Not  Appealable. 

2.  An  appeal  does  not  lie  from  an  order  of  a  justice  of  tbe  peaee 
sustaining  a  motion  to  set  aside  a  default  judgment,  open  the  default 
and  permit  an  answer  to  be  filed,  or  from  any  order,  the  only  appeal 
permitted  from  such  a  court  being  from  a  judgment. — Burch  v.  Bober- 
son,  456. 

LACHES. 

See,  also.  Elections,  4,  5;  Mandamus,  4. 
Presumptions. 

1.  While  laches  may  arise  from  an  unexplained  delay  short  of  the 
period  fixed  by  the  statute  of  limitation,  it  will  not  be  presumed  from 
such  delay  alone. — Wright  v.  Brooks,  99. 

Specific  Performance — Laches  not  Alone  Sufficient  to  Defeat. 

2.  A  vendee  in  possession  of  realty  is  not  barred  from  specific  per- 
formance by  mere  delay  in  bringing  suit;  he  may  rest  in  security  until 
his  title  or  right  of  possession  is  attacked. — ^Wright  v.  Brooks,  99. 

Sales — ^Deferred  Payments — Notice  of  Due  Date. 

3.  Under  a  contract  of  sale  by  the  terms  of  which  failure  to  pay  an 
installment  of  the  purchase  price  ends  the  contract,  time  being  ex- 
pressly declared  of  the  essence  of  it,  notice  that  an  installment  has 
fallen  due  is  not  required,  and  therefore  a  claim  that  plaintiff  was 
guilty  of  laches  because  of  delay  in  giving  it  had  no  merit. — Fratt  t. 
Daniels-Jones  Co.,  487. 

LANDLORD  AND  TENANT. 

Constructive  Eviction — Evidence — Sufficiency. 

1.  Evidence  in  an  action  by  a  tenant  against  his  landlord  for  damages 
based  upon  a  constructive  eviction,  where  the  former,  in  reliance  upon 
a  five-year  lease  of  a  building  theretofore  occupied  by  him  as  a  lodging- 
house,  had  made  expensive  alterations  and  improvements  with  a  view  to 
•continuing  in  such  business,  and  the  latter,  desirous  of  regaining  pos- 
session of  the  premises  for  a  more  profitable  use  but  failing  m  his 
«fforts  to  procure  plaintiff's  consent  to  a  cancellation  of  the  lease, 
erected  a  garage  immediately  adjoining  the  lodging-house,  the  noises 
and  fumes  originating  in  and  emanatin&r  from  which  rendered  the  leased 
premises  unfit  for  occupancy  for  lodging-house  purposes,  and  caused 
plaintiff  to  quit  the  premises,  held,  sufficient  to  warrant  a  finding  by 
the  jury  in  favor  of  the  latter. — Blaustein  v.  Pincus,  202. 

Acts  of  Third  Persons — Defense  not  Available,  When. 

2.  The  acts  of  owners  of  automobiles  who  made  use  of  defendant's 
garage,  in  getting  them  in  and  out  having  been  only  such  as  defend- 
ant must  have  known  would  be  incident  to  the  use  of  the  building  as  a 
garage,  the  contention  that  under  the  rule  that  the  acts  of  third  per- 
sons impairing  the  usefulness  or  enjoyment  of  demised  premises  do  not 
amount  to  an  eviction  by  the  lessor,  defendant  could  not  be  held  re- 
sponsible for  the  noise,  fumes  and  smells  created  by  them,  was  without 
merit. — Blaustein  v.  Pincus,  202. 

Damages — Past  Profits — Admissibility. 

3.  Evidence  of  profits  which  plaintiff  had  actually  realized  during  his 
occupancy  of  the  premises  prior  to  the  acts  of  defendant  which  culmi- 
nated in  the  former's  eviction,  objected  to  as  incompetent,  speculative 
and  remote,  was  properly  admitted  in  proof  of  damages  sustained  by 
plaintiff. — Blaustein  v.  Pincus,  202. 

LAST  CLEAR  CHANCE  DOCTRINE. 
See  Personal  Lijuries,  13. 
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LAW  OP  CASE. 
See  InstructioiiB,  11. 

LICENSE  FEES. 
Filing  of  articles  of  foreign  corporations, — flee  Conetitution,  1» 

LIENS. 
See  Mechanics'  Liens. 

LIQUIDATED  DAMAGES. 
See  Damages,  4. 

MANDAMUS. 

Judgment — Bes  Adjudieata — ^Damages. 

1.  Mandamus,  though  a  remedy  civil  in  its  nature,  is  not  a  civil  action 
in  the  sense  that  the  parties  to  such  a  proceeding  and  their  privies  are, 
on  principles  of  res  adjndicaiaf  barred  by  the  judgment  from  there- 
after maintaining  an  action  for  damages  flowing  from  the  wrong  which 
gave  rise  to  the  proceeding  in  mandamus. — ^Bailey  v.  Edwards,  363. 

Damages  Recoverable. 

2.  The  damages  allowable  under  section  7224,  Revised  Codes,  in  a 
mandamus  proceeding  are  such  as  are  incidental  to  the  proceeding  itself, 
and  not  those  arising  out  of  the  transaction  which  the  writ  was  invoked 
to  redress. — Bailey  v.  Edwards,  363. 

Police  Officers — Wrongful  Discharge — Action  for  Damages. 

3.  Held,  under  the  rule  announced  in  paragraph  1,  supra,  that  a  police 
officer  who  had  successfully  prosecuted  a  mandamois  proceeding  for  re- 
instatement to  office  from  which  he  had  been  unlawfully  removed,  was 
not  barred,  by  reason  of  such  judgment,  from  thereafter  maintaining  an 
action  against  the  mayor  personally  to  recover  damages  measured  by 
the  salary  which  plaintiff  would  have  earned  but  for  such  exclusion 
from  office. — Bailey  v.  Edwards,  363. 

Same — Wrongful  Discharge — ^Laches. 

4.  Under  the  rule  that  mere  lapse  of  time  before  applying  for  relief 
by  way  of  mandate  is  not  sufficient  reason  for  denial  thereof,  unless 
the  delay  has  resulted  in  prejudice  to  the  rights  of  the  adverse  party 
(or  the  relief  sought  depends  upon  doubtful  and  disputed  questions 
of  fact),  relator,  a  policeman  discharged  contrary  to  the  provisions  of 
the  Metropolitan  Police  Law  (Rev.  Codes,  sees.  3304-3312),  held  not 
to  have  been  barred  because  of  laches  in  waiting  thirteen  months  before 
taking  action  for  his  reinstatement,  such  delay  having  been  due  to  a  de- 
sire to  await  final  settlement  of  law  questions  in  a  similar  proceeding 
then  pending. — State  ex  rel.  Bennetts  v.  Duncan,  447. 

When  not  Appropriate  Remedy. 

5.  Mandamus  may  not  be  invoked  to  correct  a  judgment  entered  b^ 
the  district  court,  or  where  the  remedy  by  appeal  is  plain,  speedy  an<} 
adequate. — State  ex  rel.  Centennial  Brewing  Co.  v.  District  Court,  547. 

City  Council — Official  Oath — ^Duty  to  File — ^Records. 

6.  The  official  oath  of  an  alderman  being  required  to  be  subscribed 
must  be  in  writing,  and  is  intended  to  become  a  record  of  the  city; 
and  since  under  section  3253,  Revised  Codes,  the  city  clerk  must  keep 
all  records,  papers,  etc.,  of  the  city,  he  may  be  compelled  by  mandamttg^ 
to  file  such  oath,  as  well  as  record  the  vote  of  such  alderman  upon  the 
question  of  filling  a  vacancy  in  the  council,  his  vote  constituting  part 
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of  its  proceedings  at  the  meeting  at  which  the  vacancy  was  filled,  of 
which  record  must  be  made. — State  ez  rel.  Willson  v.  Willis,  548. 

Writ  Does  not  Lie,  When. 

7.  Mandamus  does  not  lie  when  the  writ  will  accomplish  no  beneficial 
result,  as  where  an  official  act  (the  issuance  of  a  certificate  of  sale 
of  state  land  by  the  register  of  state  lands)  is  sought  to  be  compelled, 
which  depends  upon  the  approval  or  co-operation  of  a  third  person  (the 
governor,  as  president  of  the  board  of  land  commissioners),  not  a  party 
to  the  proceeding. — State  ez  rel.  Danaher  v.  Kay,  570. 

MASTER  AND  SERVANT. 
See  Personal  Injuries. 

MECHANICS'  LIENS. 

Complaint — Erroneous  Description  of  Land — When  Fatal. 

1.  One  of  the  prerequisites  prescribed  by  section  7291,  Revised  Codes, 
to  make  valid  a  lien  on  land  for  labor  performed  in  clearing  it  was 
a  notice  containing  a  description  thereof  sufficiently  accurate  to  en- 
able identification  of  the  property  affected;  hence,  where  in  a  suit  to 
foreclose  such  a  lien  the  description  in  the  decree  differed  from  that 
found  in  the  complaint  as  well  as  that  contained  in  the  notice,  so  that 
identification  of  the  lands  sought  to  be  charged  was  impossible,  the 
decree  ordering  them  to  be  sold  will  be  reversed. — Ivanhoff  v.  Teale,  115. 

Failure  to  Establish — Personal  Judgment. 

2.  Where  one  to  whom  money  is  due  for  labor  performed  fails  to 
establish  a  lien  on  the  property  on  which  it  was  done,  because  of  non- 
observance  of  the  statutory  provisions  relative  to  perfecting  it,  he  is 
nevertheless  entitled  to  a  personal  judgment  for  the  amount  found  due 
from  deffiudant. — Ivanhoif  v.  Teale,  115. 

METROPOLITAN  POLICE  LAW. 
See  Police  Officers;  Mandamus,  3,  i, 

MINES  AND  MINING. 
See,  also.  Coal  Mining;  Personal  Injuries,  1-3. 
Unguarded  mining  shafts, — see  Personal  Injuries,  14-19. 

MINORS, 
See  Infants. 

MISJOINDER. 
Of  causes  of  action, — see  Pleading  and  Practice,  9. 

MUNICIPAL  CORPORATIONS. 
See  Cities  and  Towns;  also  Counties,  1. 

NATIONAL  BANKa 
See  Banks. 

NEGLIGENCE. 
See  Personal  Injuries. 

NEW  COUNTIES. 
See  Counties,  9-12. 
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NEW  TRIAL. 

Effect  of  dismissal  of  appeal  from  judgment,  on  appeal  from  new  trial 
order, — see  Appeal  and  Error,  2. 

Questions  not  reviewable  on  appeal  from  new  trial  order, — see  Appeal  and 
Error,  30. 

New  Trial  Order — Affirmance,  When. 

1.  An  order  granting  a  new  trial  asked  for  on  the  ground  of  errors 
of  law  occurring  at  the  trial  will  be  affirmed  if  it  appear  that  anj  such 
errors  of  a  sul^tantial  charcuster  were  committed. — Hulse  ▼.  Northern 
Pacific  By.  Co.,  59. 

Notice  of  Motion — **Upon  Minutes  of  Cause" — Sufficiency. 

2.  A  notice  of  intention  to  move  for  a  new  trial  was  not  rendered 
abortive  by  the  statement  that  the  motion  would  be  based  "upon  the 
minutes  of  said  cause,"  instead  of  "upon  the  minutes  of  the  court," 
the  statutory  language  (Bev.  Codes,  sec.  6795),  the  former  phrase,  so 
far  as  imparting  the  information  intended  by  the  section  to  be  given 
to  the  opposing  party  is  concerned,  being  substantially  equivalent  to 
the  latter. — ^Moore  v.  Butte  Electric  By.  C^.,  214. 

Motion — ^Mode  of  Procedure. 

3.  One  intending  to  move  for  a  new  trial  upon  any  ground  other  than 
those  mentioned  in  the  first  four  subdivisions  of  section  6794,  Bevised 
Codes,  may,  under  section  6795,  do  so  either  upon  the  minutes  of  the 
court  or  a  bill  of  exceptions;  if  he  have  several  grounds,  he  may  select 
one  method  for  one  ground  of  his  motion,  and  another  for  the  remain- 
ing ground  or  grounds. — ^Moore  v.  Butte  Electric  By.  Co.^  214^ 

Appeal — ^Presumptions. 

4.  Plaintiff's  notice  of  intention  to  move  for  a  new  trial  specified  seven 
grounds,  among  them  insufficiency  of  the  evidence  and  that  the  verdict 
was  against  law,  and  stated  that  the  motion  would  be  based,  inter  alia, 
upon  the  minutes  of  the  court.  While  the  record  on  appeal  disclosed 
the  methods  pursued  in  presenting  the  other  grounds,  it  was  silent  as 
to  the  course  pursued  in  relation  to  the  two  mentioned  above,  both  of 
which  are  properly  reviewable  upon  the  minutes.  Held,  that  it  being 
the  duty  of  appellant  to  show  error  in  the  court  in  granting  the  motion, 
and  no  error  having  been  made  apparent  in  other  respects,  it  will  be 
presumed  that  the  order,  so  far  as  relates  to  the  two  grounds  specified 
supra,  was  based  upon  the  minutes. — Moore  ▼.  Butte  Electric  By.  Co., 
214. 

De  Minimis  non  Cwrat  Lex. 

5.  Under  the  de  minimis  doctrine,  a  new  trial  will  not  be  ordered 
where  the  difference  between  the  parties  amounts  to  $2.38. — Mantle  v. 
White,  234. 

Becord — Insufficiency. 

6.  An  alleged  irregularity  said  to  have  prevented  apx>ellant  from  hav- 
ing a  fair  trial,  not  shown  by  the  record  to  have  been  called  to  the 
attention  of  the  court,  although  the  notice  of  intention  to  move  for  a 
new  trial  specified  irregularity  in  the  proceedings  as  one  of  the  grounds, 
will  not  be  reviewed  on  appeal. — Melzner,  Admr.,  v.  Baven  Copper  Co., 
351. 

Becovery  of  Nominal  Damages. 

7.  A  new  trial  should  not  be  granted  for  the  sole  purpose  of  enabling 
appellant  to  recover  nominal  damages,  unless  he  is  substantially  preju- 
diced by  a  failure  to  award  such  damages,  as  where  the  judgment  car- 
ries costs. — Wallace  v.  Weaver,  437. 

Excessive  Damages — Discretion — Appeal. 

8.  Unless,  after  making  due  allowance  for  the  superior  position  occu- 
pied by  a  district  judge  in  the  trial  of  a  cause,  the  supreme  court  is 
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compelled  to  the  conclusion  that  he  abused  his  discretion  in  refusing  a 
new  trial  asked  for  on  the  ground  of  excessive  damages^  his  action 
will  be  affirmed. — Downs  v.  Cassidy^  471. 

NOMINAL  DAMAGEa 
See  Damages,  1,  3,  7,  8. 

NONSUIT. 
Improper  refusal, — see  Personal  Injuries,  43,  44. 

Statute  of  Limitations — Duty  of  Court. 

1.  Where  upon  the  trial  of  a  cause  it  is  made  apparent  that  the  action 
is  barred  under  the  statute  of  limitations,  it  is  the  duty  of  tlM  court 
to  grant  a  nonsuit. — City  of  Butte  y.  Goodwin,  155. 

Erroneous  Season  for  Correct  Ruling — Affirmance. 

2.  An  order  granting  a  nonsuit  will  be  affirmed  if  correct  in  result, 
even  though  the  particular  reason  given  for  the  ruling  was  erroneous. 
Citj  of  Butte  V.  Gk>odwin,  155. 

"When  Proper. 

3.  An  order  of  nonsuit  was  proper  in  an  action  by  an  illegally  dis- 
charged police,  officer  for  damages,  where  no  causal  connection  between 
the  unlawful  prechxsion  from  office  and  loss  of  emoluments  had  been 
made  to  appear. — ^Bailey  v.  Edwards,  363. 

NOTICE. 

Of  due  date  of  installment  on  contract  of  sale,  when  not  required,— flee 
Contracts,  26. 

Of  special  meeting  of  board  of  directors  of  corporation, — see  Corporations, 
16,  17. 

OATHS  OF  OFFICE. 
See  Cities  and  Towns,  13,  16. 

OBJECTIONS. 

And  exceptions  necessary  to   review   of   alleged  error, — see   Appeal   and 

Error,  12. 

Trial — Evidence — Objections — ^When  Ineffective. 

1.  After  a  question  asked  a  witness  has  been  answered,  objection  that 
the  matter  brought  out  is  irrelevant  and  incompetent  for  any  purpose 
comes  too  late. — ^Downs  y.  Cassidy,  471. 

OFFER  AND  ACCEPTANCE. 
See  Contracts,  5,  8. 

OFFER  OF  PROOF. 
Eailure  to  make,  effect, — see  Appeal  and  Error,  21* 

OFFICERS. 
See,  also.  Police  Officers. 
Bonds  of,  nature  of  undertaking, — see  Cities  and  Towns,  11. 
Liability  of  surety  companies  on  bonds  of, — see  Suretyship,  1-4. 
Official  oath,  failure  of  city  officers  to  take, — see  Cities  and  Towns,  13. 
Official  oath  of  alderman,  duty  of  clerk  to  file, — see  Cities  and  Towns,  16. 
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OPTIONS. 
Bee  Contracts,  4,  5,  8. 

ORDERS. 
Nonappealable, — see  Appeal  and  Error,  29. 

PARTIES. 

Defendants^  to  water  right  suits — Determination  of  rights  inter  se$e, 

Water  and  Water  Rights,  2. 

PARTNERSHIP. 

One  Partner  Acting  for  Copartner — Evidence — Sufficiency. 

1.  Evidence  held  sufficient  to  justify  a  finding  that  the  person  who 
entered  into  an  oral  agreement  to  sell  real  property  to  plaintiff  in  an 
action  for  specific  performance,  acted  for  himself  as  well  as  in  behalf 
of  his  copartners. — Wright  v.  Brooks,  99. 

Power  of  Partner  to  Convey  Land. 

2.  One  member  of  a  firm  could  rightfully  enter  into  an  agreement  to 
sell  property  standing  in  the  firm  name,  and  convey  the  legal  title.— 
Wright  Y.  Brooks,  99. 

PART    PAYMENT. 

See  Payment. 

PAYMENT. 

Realty — Contracts    of    Sale — Breach    by    Purchaser — ^Part    Payments — 
Recovery  Back. 

1.  A  purchaser  of  real  property  under  an  oral  agreement,  who  has 
made  a  partial  payment  on  the  purchase  price  and  then  voluntarily 
terminates  the  agreement,  cannot  recover  back  such  payment  in  the 
absence  of  a  showing  that  defendant  is  unable  or  unwilling  to  carry 
out  the  contract. — Perkins  v.  Allnut,  13. 

Advance  Payments — ^Forfeiture. 

2.  In  the  absence  of  an  equitable  showing,  a  defaulting  purchaser 
of  property  is  not  entitled  to  a  return  of  any  part  payments  made 
by  him,  even  though  there  is  no  provision  in  the  contract  of  sale  for 
liquidated  damages  in  case  of  default. — Cook-Reynolds  Co.  v.  Chipman, 
289;  Clifton  v.  Willson,  305;  Fratt  v.  Daniels- Jones  Co.,  487. 

PERSONAL  INJURIES. 


Master  and  Servant — ^Violation  of  Statute — Negligence  Per  8e — Defenses 
Available  to  Master. 

1.  Where  a  statute,  whether  penal  or  not,  makes  a'  requirement  or 
prohibits  a  thing  for  the  benefit  of  a  person  or  class  of  persons,  a 
violation  thereof  constitutes  negligence  per  gey  and  one  injured  by 
reason  of  its  nonobservance  is  entitled  to  maintain  an  action  against 
him  by  whose  disobedience  he  has  suffered  harm;  defendant  in  such 
an  action,  however,  may  defend  on  the  grounds  of  contributory 
negligence,  assumption  of  risk,  etc,  unless  such  defenses  are  ex- 
pressly abrogated  by  the  statute. — Melville  v.  Butte-Balaklava 
Copper  Co.,  1. 

Same — Servant  i»  Pari  Delicto  With  Master — Effect  on  Right  of  Recov- 
ery. 

2.  Under  the  rule  that  an  action  does  not  lie  at  the  suit  of  one  who 
must  base  his  claim,  in  whole  or  in  part,  on  the  violation  of  a  crimi- 
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nal  or  penal  law  of  the  state,  a  miner  who  was  killed  while  workinsf 
in  violation  of  sections  1739,  1740,  Revised  Codes,  providing  that 
eight  hours  shall  constitute  a  day's  work  in  mines  under  penalty 
of  fine  and  imprisonment  in  the  county  jail,  could  not,  if  he  had 
survived  his  injuries,  recover  damages  in  an  action  brought  for  that 
purpose. — ^Melville  v.  Butte-Balaklava  Copper  Co.,  1. 

Same — Death  of  Servant — Bight  of  Action — Statutory  Construction. 

3.  Heldf  that  section  6486,  Revised  Codes,  in  providing  that  when 
the  death  of  a  person  is  caused  by  the  "wrongful  act  or  neglect  of 
another"  his  heirs  or  personal  representatives  may  maintain  an 
action  for  damages,  etc.,  implies  actionable  wrong  or  negligence 
toward  the  decedent  and  not  toward  his  surviving  wife  and  children; 
heldf  further,  that  it  did  not  create  a  cause  of  action  in  their  favor, 
to  which  the  defendant  could  not  interpose  the  defenses  of  con- 
tributory negligence,  assumption  of  risk,  etc.,  but  that  their  right 
to  recover  damages  depended  upon  whether  decedent,  had  he  sur- 
vived the  injuries,  could  have  done  so. — Melville  v.  Butte-Balaklava 
Copper  Co.,  1. 

Bailroads — Trespassers — Self-serving  Declarations — ^Inadmissibility. 

4.  Self-serving  declarations  of  plaintiff  in  an  action  for  personal 
injuries  sustained  in  being  run  over  by  a  freight  train  on  which  he 
was  riding  without  paying  fare,  to  the  effect  that  he  had  been 
pushed  off  by  a  brakeman,  Jield,  not  part  of  the  res  gestae  but  mere 
narratives  of  a  past  transaction,  and  therefore  properly  excluded. — 
Hulse  V.  Northern  Pacific  By.  Co.,  59. 

Self-serving  Declarations — Rebuttal — Admissibility. 

5.  Defendant's  witnesses  having  testified  to  a  remark  made  by 
plaintiff  soon  after  the  accident,  to  the  effect  that  someone  had 
pushed  him  off  the  car,  but  that  he  did  not  say  that  a  brakeman  had 
done  so,  rebuttal  testimony  that  he  had  made  the  latter  statement 
was  improperly  excluded;  it  was  admissible  under  section  7871, 
Revised  Codes,  even  though  the  declaration  thus  made  by  him  was 
self-serving. — Hulse  v.  Northern  Pacific  Ry.  Co.,  59. 

Pleadings — Reply — When  Unnecessary. 

6.  Where  the  complaint  in  an  action  by  a  passenger  against  a 
Btreet-car  company  alleged,  inter  alia,  that  a  telegraph  pole,  with 
which  plaintiff  collided  while  riding  on  the  footboard  of  a  crowded 
car,  had  been  placed  within  a  distance  of  less  than  four  feet  from 
the  track,  the  affirmative  allegation  in  the  answer  that  such  pole 
was  not  less  than  four  feet  and  one  inch  away  from  the  track  did 
not  constitute  new  matter  but  was  the  equivalent  of  a  direct  denial, 
requiring  no  reply. — Previsich  v.  Butte  Electric  By.  Co.,  170. 

Pleading   and    Proof — Immaterial    Variance. 

7.  Between  an  allegation  in  the  complaint  that  the  telegraph  pole 
with  which  plaintiff  came  in  collision  while  standing  upon  the  foot- 
board of  a  crowded  street-car  was  placed  at  a  distance  of  less  than 
four  feet  from  the  track,  and  evidence  that  it  was  within  dangerous 
proximity  to  the  track,  there  was  not  such  variance  as  to  preclude 
recovery. — Previsich   v.  Butte   El.   Ry.  Co.,   170. 

Street   Railways — Crowded   Cars — Duty   of   Carrier   to   Warn   Passenger. 

8.  Where  a  telegraph  pole  is  in  such  dangerous  proximity  to  a 
street-car  track  as  to  constitute  it  a  menace  to  the  safety  of  a 
passenger  whom  the  company,  owing  to  want  of  space  inside,  per- 
mits to  stand  on  the  footboard,  the  moving  of  the  car  without  prop- 
erly warning  him  is  culpable  negligence. — Previsich  v.  Butte  £1. 
B,y,  Co.,  170. 
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Same — Negligence — ^Burden  of  Proof — InBtruetions — Proper  XtefuBal. 

9.  The  burden  was  on  plaintiff  to  prove  that  his  injury  was  the  re* 
suit  of  defendant's  failure  to  exercise  such  precautions  as  the  ease 
required,  including  omission  to  warn  him  of  tne  dangerous  proximity 
of  telegraph  poles,  by  contact  with  one  of  which  he  was  brushed 
from  the  footboard  where  he  was  riding;  hence  an  instruction  re- 
quested by  defendant  which  in  effect  would  have  cast  such  burden 
upon  it  was  properly  refused. — ^Previsich  v.  Butte  El.  Ey.  Co.,  170. 

Same— Crowded  Cars — Passenger  Standing  on  Footboard  not  Contribu- 
tory Negligence  Per  Se, 

10.  It  is  not  contributory  negligence  per  se  for  a  person  to  ride 
upon  a  crowded  car  or  upon  the  platform  or  footboard  thereof; 
therefore  an  instruction  that  if  plaintiff  knew  that  the  car  on  the 
footboard  of  which  he  was  riding  was  crowded  when  he  got  on,  he 
assumed  the  risk  of  being  struck  by  telegraph  poles  erected  along- 
side the  track,  even  though  he  knew  nothing  of  their  proximity  to 
the  track,  was  properly  refused;  whether  a  passenger  under  such 
circumstances  should  be  held  to  have  assumed  the  hazard  of  his 
position  is  generally  a  question  of  fact  for  the  jury,  and  not  one 
of  law  for  the  court. — ^Previsich  v.  Butte  El.  Ry.  Co.,  170. 

Excessive  Verdicts. 

11.  Verdict  for  $5,000  in  favor  of  plaintiff,  of  the  age  ef  twenty- 
one  years  at  the  time  of  the  accident  referred  to  in  the  paragraphs 
supra,  scaled  to  $2,500. — ^Previsich  v.  Butte  El.  Ry.  Co.,  170. 

Street  Railroads — ^Rights  of  Travelers  on  Bridges — Contributory  Negli- 
gence. 

12.  Obiter:  A  traveler  in  attempting  to  cross  a  bridge  while  rid- 
ing a  horse  which,  though  up  to  that  time  gentle  and  accustomed 
to  street-cars,  became  restive  and  unmanageable  at  the  approach 
of  a  car,  or  in  failing  to  retire  therefrom,  did  not  thereby  become 
a  trespasser  upon  the  right  of  way  of  the  railway  company  over 
the  bridge,  nor  lay  himself  open  to  the  charge  of  being  guilty  of 
contributory  negligence  as  a  matter  of  law.— Singer  v.  Missoula 
Street  Ry.  Co.,  218. 

Same — Last  Clear  Chance — Negligence  of  Motor  man  Jury  Question. 

13.  Upon  the  assumption  that  plaintiff,  in  going  upon  the  bridge  oik 
horseback  under  the  conditions  set  forth  in  paragraph  12  supra,  was 
guilty  of  negligence,  and  that  the  facts  made  the  doctrine  of  the 
last  clear  chance  applicable,  evidence  held  to  have  made  out  a 
case  for  the  jury  upon  the  question  whether  the  motorman  in 
charge  of  the  car  in  colliding  with  which  plaintiff  was  injured, 
took  such  precautions  as  he  should  have  taken  to  avoid  injury  to 
the  latter,  after  he  discovered  his  perilous  position. — Singer  v.  Mis- 
soula Street  Ry.  Co.,  218. 

Mining  Claims — Unguarded  Shafts — Infants — Contributory  Negligence-^ 
Complaint. 

14.  Contributory  negligence  may  not  be  inferred,  as  a  matter  of 
law,  from  the  acts  of  a  child  seven  years  old;  hence  the  rule  that 
plaintiff  in  a  personal  injury  action,  who  by  his  complaint  shows 
that  a  proximate  cause  of  his  injury  was  an  act  of  his  own,  is 
barred  of  recovery  unless  he  also  shows  that  he  was  exercising  ordi- 
nary care  and  circumspection  at  the  time  of  the  accident,  has  no' 
application  where  the  injured  paity  was  an  infant  of  the  age  aboTo 
mentioned.— <3onway  v.  Monidah  Trust,  269. 

Same — Complaint — Sufficiency. 

15.  Conceding  that  the  rule  of  pleading  referred  to  in  paragraph  14, 
supra,  is  applicable  in  an  action  where  plaintiff  is  a  minor  of  the 
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ftge  of  seveii  years,  it  was  met  by  the  allegations  of  plaintiff's  age; 
that  at  the  time  he  fell  into  a  shaft  on  defendant's  mining  claim, 
left  unguarded  (contrary  to  the  provisions  of  section  853^,  Revised 
Codes),  it  was  dusk;  that  he  was  ignorant  of  the  existence  of  the 
shaft,  and  engrossed  in  gathering  wild  flowers  growing  on  the  edge 
of  said  shaft;  that  he  was  using  due  care  and  prudence,  and  was 
without  contributing  fault  and  carelessness  on  his  part  in  doing 
what  he  did. — ^Conway  v.  Monidah  Trust,  269. 

Same — Unguarded  Mining  Shafts — Statutes — Noncompliance  With — Neg- 
ligence Ter  8e, 

16.  Failure  to  observe  the  duty  imposed  by  section  8535,  Bevised 
Codes,  upon  the  person  owning  or  in  possession  of  property  within 
the  limits  of  a  city  or  town  or  within  one  mile  of  such  limits,  on 
which  there  is  a  mining  shaft,  to  place  a  cover  over  or  a  tight  fence 
around  the  same,  is  negligence  per  Be, — Conway  v.  Monidah  Trust, 
269. 

Same — Trespass — Liability  of  Owner. 

17.  Though  a  plaintiff  infant  was  a  technical  trespasser  upon  de- 
fendant's mining  claim,  into  an  unguarded  shaft  on  which  he  fell, 
the  defendant's  omission  to  comply  with  the  requirement  imposed 
upon  him  by  section  8535,  Rev.  Codes,  rendered  him  liable  to  damages 
for  injuries  suffered  by  the  plaintiff.— Conway  v.  Monidah  Trust, 
269. 

Same — Unguarded  Mining  Shaft — Statutes. 

18.  The  fact  that  defendant  had  not  sunk  the  shaft  into  which 
plaintiff  fell  did  not  relieve  him  of  liability,  section  8535,  Rev.  Codes, 
making  it  unlawful  for  the  owner  or  possessor  to  permit  "any  such 
shaft  *  *  *  to  remain  open  or  unprotected  for  a  period  of  more 
than  ten  days,"  without  regard  to  when  or  by  whom  it  was  sunk. — 
Conway  v.  Monidah  Trust,  269. 

Same — Location  of  Shaft — Evidence — ^Insufficiency. 

19.  Evidence  lield  insufficient  to  show  that  the  shaft  into  which 
plaintiff  fell  was  situated  within  a  mile  of  the  corporate  limits  of 
a  city,  a  fact  necessary  to  be  shown  to  bring  defendant  within  the 
purview  of  section  8535,  Revised  Codes. — Conway  v.  Monidah  Trust, 
269. 

Negligence — Evidence — Sufficiency. 

20.  Evidence  held  sufficient  to  warrant  a  finding  that  defendant  care- 
lessly and  negligently,  for  the  purpose  of  frustrating  a  hold-up  in 
his  saloon,  fired  a  shotgun  into  a  room  where  plaintiff  was  standing 
and  seriously  injured  him. — Simonich  v.  Quilici,  286. 

Coal  Mines. — Safe  Place. 

21.  The  rule  that  the  master  must  exercise  ordinary  care  and  dili- 
gence to  provide  his  employees  with  a  reasonably  safe  place  in  which 
to  work,  though  not  applying  where  they  are  creating  the  place  of 
work,  when  it  is  constantly  being  changed  in  character  by  their 
work,  or  when  it  only  becomes  dangerous  by  their  carelessness  or 
negligence,  does  obtain  where  the  place  is  a  completed  one,  such 
as  that  part  of  a  mine  tunnel  lying  behind  the  miner  driving  it, 
and  is  applicable  to  coal  mines  as  well  as  to  any  other  place  of 
employment. — Kallio   v.   Northwestern   Improvement   Co.,   314. 

Same — ''Working  Place" — Coal  Mine  Act — Construction. 

22.  The  "working  place"  which  a  coal  miner  must,  under  section 
83  of  the  Coal  Mine  Act  (Laws  1911,  Chap.  120),  examine  before 
commencing  to  work  and  keep  safe,  is  any  place  where  he  may  be 
directed  to  work,  and  not  merely  the  face  of  the  entry  or  that  por- 
tion of  the  walls  or  roof  thereof  which  might  be  shaken  by  blast- 
ing.— Kallio  V.  Northwestern  Improvement  Co.,  314. 
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Same — Duty  of  Inspection — Upon  Whom. 

23.  Under  the  Goal  Mine  Act  (Laws  1911,  Chap.  120),  it  is  the 
duty  of  both  employer  and  employee  to  look  after  the  safety  of  the 
place  where  mining  is  being  done;  and  the  fact  that  at  a  given  time 
one  of  such  places  may  not  be  the  seat  of  active  operations,  and 
therefore  subject  to  the  exclusive  inspection  of  the  operator,  does 
not  absolve  the  miner  from  the  duty  of  examining  it  when  he  is 
about  to  work  there. — Kallio  v.  Northwestern  Improvement  Co.,  314» 

Same — Parties  in  Part  Delicto — Effect  on  Right  to  Becover. 

24.  Where  neither  defendant  coal  mine  operator  nor  plaintiff,  one 
of  his  employees,  observed  the  statutory  duty  of  inspection  imposed 
upon  them  by  the  Coal  Mine  Act,  the  parties  were  in  pari  delicto, 
and  plaintiff  was  therefore  in  no  position  to  recover  damages  for 
an  accident  due  to  such  nonobservance. — Kallio  v.  Northwestern  Jm- 
provement  Co.,  314. 

Same — Rule    or    Custom    in    Derogation    of    Act — Evidence — Inadmissi- 
bility. 

25.  Held,  that  the  provisions  of  Chapter  120,  Laws  of  1911,  de- 
signed to  bring  about  a  lessening  of  the  hazards  of  coal  mining,, 
could  not  be  nullified  by  any  private  agreement  between  employer 
and  employee,  or  any  rule  or  custom  in  derogation  of  the  duties  im- 
posed by  the  Act;  and  therefore  evidence  of  a  rule  that  the  miner» 
employed  by  defendant  were  to  examine  and  keep  safe  the  entry 
in  which  they  were  working,  for  a  certain  distance  from  the  fenea^ 
the  defendant  to  do  the  same  beyond  that  point,  was  properly  ex- 
cluded.— Kallio  V.  Northwestern  Improvement  Co.,  314. 

Master  and  Servant — Contributory  Negligence — Complaint — Sufficiency. 

26.  Held,  that  the  plaintiff  in  an  action  to  recover  damages  under 
section  5248,  Revised  Codes,  need  not  allege  in  his  complaint  that 
the  injury  sustained  was  caused  "without  contributing  negligence  on 
his  part,"  such  negligence  being  matter  of  defense  to  be  asserted 
and  shown  by  defendant  employer  unless  made  apparent  by  plain- 
tiff's own  pleading  or  proof. — Melzner  t.  Baven  Copper  Co.,  Z51. 

Same — Joint  Tort-feasors — Verdict   as  to   One  Only — Effect. 

27.  Where  the  verdict  in  an  action  for  wrongful  death  brought 
jointly  against  a  mine  operator  and  a  hoisting  engineer  under  sec- 
tion 5248,  Revised  Codes,  by  which  the  former  is  made  responsible 
for  injuries  to  his  employees  under  the  maxim  respondeat  superior^ 
was  silent  as  to  the  engineer,  the  failure  of  the  jury  to  find  as  to- 
him  was  not  a  finding  of  non-negligence  on  his  part,  but  should  be 
regarded  as  no  finding  as  to  him. — Kallio  v.  Northwestern  Improve- 
ment Co.,  351. 

Same — Contributory  Negligence — Instructions — Proper  Refusal. 

28.  Where  neither  the  complaint  nor  the  evidence  of  plaintiff  in  an 
action  for  negligent  death  was  such  as  to  raise  the  presumption  or 
contributory  negligence  on  the  part  of  decedent,  no  burden  of  show- 
ing freedom  therefrom  rested  on  plaintiff;  therefore  an  instruction 
placing  such  burden  upon  him  was  properly  refused. — Mebener  v.  Raven 
Copper  Co.,  351. 

Master  and  Servant — Railroads — Declarations — Admissibility. 

29.  Declarations  of  a  freight  train  conductor  made  a  half  hour  or  more- 
after  an  accident  to  his  train  upon  inquiry  by  plaintiff,  a  section  fore- 
man who  sustained  injuries  while  riding  thereon,  and  of  a  roadmaster^ 
who  did  not  witness  the  accident  but  learned  of  it  after  it  reached  its 
destination,  to  the  effect  that  the  accident  was  due  to  a  defective 
coupler,  though  inadmissible  as  part  of  the  res  gestae,  held  competent 
as  admissions  by  agents  of  defendant  company  made  within  ibe 
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of  their  emplojineiit  while  engaged  in  the  discharge  of  their  duties. — 
Callahan  v.  Chicago,  B.  ft  Q.  B7.  Co.,  401. 

Same — Bes  Ipsa  Loquitur — Applicability  of  Doctrine.  ' 

30.  If  in  a  personal  injury  action  by  an  employee  against  his  employer, 
the  facts  and  circumstances  brought  out  on  the  trial  *tend  to  show 
that  the  instrumentality  whjch  caused  the  injury  was  exclusively  in  the 
control  of  the  employer  and  the  accident  occurred  because  of  some  de- 
fect therein,  the  existence  of  which  was  attributable  to  a  negligent  omis- 
sion of  duty  by  the  latter,  rather  than  to  any  other  cause,  the  burden  de- 
volves upon  him  to  rebut  the  presumption  of  negligence  thus  raised, 
by  explaining  the  circumstances  so  as  to  render  their  existence  con- 
sistent with  the  exercise  of  due  care  on  his  part. — Oallahan  v.  Chicago, 
B.  ft  Q.  By.  Co.,  401. 

Same. 

31.  Held,  under  the  doctrine  of  res  ipsa  loquitur,  that  a  nonsuit  was 
improperly  granted  in  an  action  by  a  railroad  employee  against  the 
company  where  plaintiff's  proof  tended  to  show  that  the  accident  was 
due  to  a  defective  coupler,  thus  pointing  to  neglect  on  the  part  of 
defendant  to  perform  a  primary,  nondelegable  duty,  t.  e,,  to  see  that 
the  train  on  which  plaintiff  was  riding  was  equipped  with  sound  and 
suitable  appliances. — Callahan  v.  Chicago,  B.  ft  Q.  By.  Co.,  401. 

Cities  and  Towns — Contributory  Negligence — Complaint — Sufficiency. 

32.  The  complaint  in  an  action  against  a  city,  charging  that  the  proxi- 
mate cause  of  plaintiff's  injuries  was  defendant's  negligence  in  leavin|^ 
unguarded  an  excavation  in  one  of  its  streets  into  which  he  fell,  was 
not  open  to  attack  on  the  ground  that  though  it  appeared  from  the 
allegations  therein  that  the  accident  was  due  to  his  own  act,  it  failed 
to  state  facts  exculpating  him  from  the  imputation  of  contributory 
negligence  in  acting  as  he  did. — Nilson  v.  City  of  Elalispell,  416. 

Same — Instructions — Theory  of  Case — ^Binding  on  Appeal. 

33.  Defendant  city  having  acquiesced  in  the  giving  of  an  instruction 
that  as  contributory  negligence  not  been  pleaded  or  shown  by  the 
evidence  of  either  party,  plaintiff  must  be  assumed  to  have  used  the 
street  in  a  proper  manner  and  without  negligence,  was  bound  by  the 
theory  of  the  case  thus  adopted,  and  was  not  in  position  to  urge  a 
reversal  of  the  judgment  on  the  alleged  ground  that  the  evidence  showed 
contributory  negligence  on  plaintiff's  part. — Nilson  v.  City  of  Kalispeli, 
416. 

Same — Contributory  Negligence — Jury  Question. 

34.  Whether  the  city  had  exercised  reasonable  care  to  keep  the  street 
in  a  condition  for  use  by  providing  a  safe  driveway  twelve  or  fourteen 
feet  wide  in  the  middle  of  the  street  into  an  excavation  in  which  plain- 
tiff fell  while  riding  a  bicycle,  held  a  jury  question. — Nibon  v.  City  of 
Kalispell,  416. 

Same — Contributory  Negligence — Presupposes  Negligence  on  Part  of  De- 
fendant. 

35.  A  charge  made  by  defendant  that  plaintiff  was  guilty  of  contrib- 
utory negligence  in  using  the  street  the  way  he  did  when  he  was  in- 
jured presupposes  actionable  negligence  on  the  part  of  the  city. — Nil- 
son  V.  City  of  Kalispell,  416. 

Same — Streets — Safety — Presumptions. 

36.  Though  a  traveler  on  a  city  street  may  not  close  his  eyes  to  an 
obvious  danger,  he  is  not  obliged  to  make  a  special  effort  to  discover 
defects;  he  may  presume  that  the  thoroughfare  is  in  an  ordinarily  safe 
condition. — Nilson  v.  City  of  Kalispell,  416. 

Evidence — Contributory  Negligence — Appeal. 

37.  In  the  absence  of  anything  indicating  such  an  inherent  improb- 
ability in  the  evidence  of  plaintiff  as  to  deny  it  credibility,  and  in 
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view  of  the  yerdiet  of  the  jury  in  his  favor  and  the  action  of  the  trial 
court  in  denying  defendant's  motion  for  a  new  trial,  the  supreme 
court  will  not  say  that  plaintiff  should  not  have  recovered  because  he 
was  shown  to  have  been  negligent  as  a  matter  of  law. — Nilson  v.  City 
.  of  Kalis|»eU,  416. 

Excessive  Verdict — Review. 

38.  Verdict  for  $3,500  for  personal  injuries  to  plaintiff,  a  skilled  me- 
chanic of  the  age  of  forty-four  years  of  age,  who,  at  the  time  of  the 
accident,  was  earning  from  $160  to  $175  per  month,  and  for  nine 
months  thereafter  was  under  a  physician's  care,  for  six  or  seven  months 
of  which  time  he  had  not  been  able  to  earn  anything,  whose  earning 
capacity  up  to  the  time  of  the  trial  had  been  reduced  about  $100  per 
month,  and  who  had  incurred  doctor's  and  hospital  bills  for  about  $375, 
held  not  excessive. — Nilson  v.  City  of  Kalispell,  416. 

Bailroad  Crossings— Warning — ^Positive  and  Negative  Testimony — Effect. 

39.  Held,  in  an  action  for  damages  sustained  in  a  railroad  crossing 
accident,  that  the  negative  character  of  the  testimony  of  plaintiff's 
witnesses  to  the  effect  that  they  heard  no  bell  rung  or  whistle  sounded 
as  the  train  approached  the  crossing,  which  was  opposed  to  the  posi- 
tive statement  by  defendant  company's  employees  that  warning  was 
given,  did  not  render  it  insufficient  to  warrant  the  submission  of  the 
case  to  the  jury  or  to  authorize  a  finding  in  favor  of  plaintiff. — Walters 
V.  Chicago,  M.  &  P.  S.  By.  Co.,  501. 

Same — Automobiles — Care  Required  of  Driver — Contributory  Negligence. 

40.  The  driver  of  an  automobile  may  not,  in  the  absence  of  express 
statute,  be  held  guilty  of  contributory  negligence,  as  a  matter  of  law, 
for  failing  to  stop,  look  and  listen  when  approaching  a  railway  cross- 
ing, his  duty  in  this  regard  going  no  further  than  to  exercise  such  care 
and  caution  for  his  own  safety  as  might  be  expected  of  an  ordinarily 

Srudent  person  under  like  circumstances. — ^Walters  v.  Chicago,  M.  &  P. 
.  By.  Co.,  501. 

Same — Contributory  Negligence — Evidence. 

41.  Evidence  held  not  to  necessitate  the  conclusion  that  plaintiff  was 
guilty  of  contributory  negligence  in  attempting  to  drive  an  automobile 
over  a  railway  crossing  situated  in  a  cut  from  eight  to  twelve  feet 
deep,  where  he  was  struck  by  a  train  running  from  forty-five  to  fifty- 
five  miles  an  hour. — Walters  v.  Chicago,  M.  &  P.  S.  Ry.  Co.,  501. 

Same — Excessive  Verdict. 

42.  Plaintiff  at  the  time  of  the  accident  was  twenty-three  years  of  age, 
earning  $125  per  month.  The  injuries  received  were  such  as  to  forever 
prevent  him  from  pursuing  his  trade  of  stereo typer.  At  the  time  of 
the  trial  he  was  earning  $80  per  month.  His  earning  capacity  had 
been  totally  destroyed  for  about  one  year.  His  injuries  were  serious, 
one  of  their  effects  being  a  shortening  and  partial  paralysis  of  one 
of  his  legs.  Heldf  that  a  verdict  for  $15,000  was  not  so  excessive  as 
to  evince  passion  and  prejudice. — Walters  v.  Chicago,  M.  ft  P.  S.  By. 
Co.,  501. 

Defective  Appliances — Evidence — Nonsuit — Improper  Refusal. 

43.  Evidence  in  an  action  by  a  sawmill  employee  to  recover  damages 
for  injuries  sustained  while  unloading  logs  from  flat  cars,  alleged  to 
have  been  caused  by  defendant's  negligence  in  furnishing  a  defective 
chain  with  which  to  tie  the  logs,  held,  not  to  show  that  the  accident 
was  due  to  any  omission  of  duty  on  the  part  of  defendant,  rather 
than  to  the  negligence  of  plaintiff  himself,  but  to  present  a  case  in 
which  a  motion  for  nonsuit  should  have  been  sustained^  for  lack  of 
a  showing  of  a  direct  causal  connection  between  the  negligence  alleged 
and  the  injury — the  caupe  of  the  accident  being  left  to  conjecture. — 
Andree  v.  Anaconda  Cop[.er  Min.  Co.,  554. 
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Conjecture  as  to  Cause — Nonsuit. 

44.  While  a  showing  that  the  personal  injury  made  the  basis  of  plain* 
tiff's  action  is  more  naturally  attributable  to  the  negligence  alleged  in 
his  complaint  than  to  any  other  cause  is  sufficient  to  make  out  a  prima 
facie  case,  evidence  which  leaves  it  doubtful  whether  the  injury  may 
not  with  equal  propriety  be  attributed  to  one  or  more  causes  other  than 
that  alleged  does  not  suffice  to  meet  such  requirement. — Andree  v.  Ana- 
conda Copper  Min.  Co.,  554. 

Complaint — Sufficiency. 

45.  Complaint  in  an  action  by  a  stationary  engineer  to  recover  dam- 
ages for  injury  to  his  hand  while  in  the  discharge  of  his  duties,  held 
not  open  to  attack  on  the  ground  of  being  ambiguous  and  unintelli- 
gible, nor  on  the  ground  that  it  appeared  therefrom  that  at  the  time 
he  was  injured  he  knew  of  the  defect  in  the  machinery  which  was 
the  cause  of  the  accident. — Titus  v.  Anaconda  Copper  Min.  Co.,  583. 

Defective  Appliances— Repairs  After  Injury — Evidence — Admissibility. 

46.  Evidence  of  repairs  on  machinery  after  an  accident  was  not  ad- 
missible to  show  prior  negligence,  but  was  properly  admitted  as  throw- 
ing light  upon  its  condition  when  the  injury  to  plaintiff's  hand  occurred. 
TituB  V.  Anaconda  Copper  Min.  Co.,  583. 

Defective  Machinery — Vice-principal — Erroneous  Information  by — Assump- 
tion of  Bisk. 

47.  Plaintiff  having  been  informed  by  defendant's  foreman — its  vice- 
principal — that  if  any  defect  existed  in  the  stationary  engine  which  he 
was  employed  to  run,  it  was  the  fault  of  the  loose  condition  of  a  cer- 
tain spring,  whereas  proper  investigation  would  have  disclosed  that 
the  defect  was  due  to  another  cause,  he  had  a  right  to  rely  upon  such 
information  and  was  not  therefore  chargeable  with  assumption  of  risk 
in  attempting  to  remedy  the  supposed  defect  by  tightening  the  spring, 
in  doing  which  he  was  injured. — Titus  ▼.  Anaconda  Copper  Min.  Co., 
583. 

Yice- principal — Ordering  Servant  into  Dangerous  Place — Contributory  Neg- 
ligence. 

48.  Where  a  foreman  stated  to  an  engineer  upon  going  on  shift  that 
if  the  engine  missed,  the  trouble  lay  in  a  loose  tension  spring,  the 
information  thus  imparted  was  tantamount  to  an  order  to  tighten  it 
while  the  engine  was  in  motion,  and  the  rule  applied  that  where  a 
servant  is  ordered  into  a  situation  of  danger  by  the  master,  and  in 
obeying  the  command  the  former  is  injured,  he  is  not  as  a  matter 
of  law  chargeable  with  contributory  negligence,  unless  the  danger  was 
BO  glaring  that  no  prudent  man  would  have  done  the  thing  even  under 
orders. — Titus  v.  Aiiaconda  Copper  Min.  Co.,  583. 

PERSONAL  PROPERTY. 

See,  also.  Contracts. 
Trusts — Creation. 

1.  A  trust  concerning  personal  property  may  be  created  in  parol.— 
Mantle  v.  White,  234. 

PLEADING  AND  PRACTICE. 

■ 

Will  Contest — Undue  Influence — Sufficiency  of  Pleading. 

1.  The  allegation  of  undue  influence  in  a  statement  of  contest  of  a 
proposed  will  need  not  specify  with  particularity  the  entire  details  of 
the  manner  in  which  such  influence  was  exercised;  if  ultimate  facts 
are  alleged  from  which  the  legal  conclusion  of  undue  influence  fairly 
follows,  the  pleading  is  sufficient  to-  support  proof. — ^Murphy  ▼.  Nett, 
88. 
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Specific  Performance — Deed — Tender — Complaint — SuiBciency. 

2.  In  an  action  to  enforce  specific  performance,  failure  on  the  part 
of  plaintiffs  to  tender  the  deed  with  the  complaint  did  not  render  the 
pleading  objectionable,  it  having  been  alleged  that  an  offer  to  perform 
had  been  made  and  refused  and  that  plaintiffs  were  willing  and  stood 
ready  to  comply  with  the  contract  on  their  part. — Lowery  v.  Cole,  64. 

Same — Complaint — SufSciency — Compensation — Presumptions. 

3.  In  an  action  for  the  specific  performance  of  a  contract  for  the  sale 
of  real  property  it  is  not  necessary  for  plaintiff  to  allege  that  he  has 
no  adequate  remedy  at  law;  the  presumption  attaching  t^t  he  has  suf- 
fered detriment  which  is  incapable  of  compensation  in  damages. — 
Lowery  v.  Cole,  64. 

Same — Complaint — Sufficiency — Injunction  Pendente  Lite, 

4.  The  fact  that  the  complaint  seeking  specific  performance  of  a  con- 
tract failed  to  allege  that  defendant  was  insolvent  did  not  render  the 
court's  action  in  granting  the  injunction  erroneous;  the  pleading  hav- 
ing been  verified  upon  knowledge,  the  requirements  of  section  6644^ 
Revised  Codes,  were  met. — ^Lowery  v.  Cole,  64. 

Pendente  Lite — Insufficiency  of  Complaint — Conclusions. 

5.  The  complaint  in  a  suit  to  set  aside  a  judgment  and  vacate  the 
sheriff's  sale  had  to  satisfy  it,  which  alleged  that  the  claim  forming 
the  basis  of  the  judigment  was  a  "pretense  and  fraudulent,"  and  "in 
fraud  of  the  rights"  of  plaintiffs,  but  did  not  set  forth  the  facts  upon 
which  the  charges  of  wrongdoing  were  grounded,  was  insufficient  under 
section  6532,  Revised  Codes,  a^  therefore  did  not  justify  the  court 
in  granting  an  injunction  pendente  lite  against  execution  and  delivery 
of  the  sheriff's  deed. — Brandt  v.  Mcintosh,  70. 

Corporations — Duty  of  Stockholders  Before  Bringing  Action — ^Complaint — 
Insufficiency. 

6.  Before  stockholders  may  have  recourse  to  a  court  of  equity  for  re- 
dress of  their  grievances  as  to  corporate  affairs,  they  must  first  exhaust 
their  remedy  within  the  corporation  itself;  hence  the  complaint  men- 
tioned in  paragraph  5  above,  was  insufficient  for  failing  id  allege  that 
plaintiffs  were  minority  stockholders;  that  a  demand  had  been  made 
upon  and  refusal  by  the  board  of  directors,  or  why  a  demand  would 
have  been  useless. — ^Brandt  v.  Mcintosh,  70. 

Same. 

7.  An  allegation  of  demand  upon  the  president  and  secretary  (di- 
rectors) of  a  corporation  for  a  redress  of  grievances  of  minority  stock- 
holders is  insufficient  in  the  absence  of  a  statement  showing  the  number 
constituting  the  board  of  directors. — Brandt  v.  Mcintosh,  70. 

Same. 

8.  The  complaint  referred  to  in  the  foregoing  paragraphs  was  deficient, 
also,  in  that  while  alleging  wrongdoing  by  the  officers  of  the  corpora- 
tion in  neglecting  to  effect  a  redemption  of  its  property  sold  at  the 
sheriff's  sale  sought  to  be  vacated,  it  omitted  to  aver  that  the  officers 
had  funds,  or  the  means  of  obtaining  them,  with  which  to  do  so. — 
Brandt  v.  Mcintosh,  70. 

Specific  Performance — Real  Property — Oral  Contract  of  Sale — Complaint — 
Misjoinder  of  Causes  of  Action. 

9.  Complaint  in  a  suit  to  enforce  specific  performance  of  a  contract 
of  sale  of  real  property,  examined,  and  held  not  to  disclose  an  alleged 
misjoinder,  in  that  a  cause  of  action  based  upon  adverse  possesion 
for  more  than  ten  years  was  improperly  joined  with  one  for  specific 
performance;  the  allegations  therein  germane  to  a  claim  of  title  by 
prescription  having  been  pertinent  to,  and  not  inharmonious  with,  the 
prayer  for  specific  performance,  and  the  pleading  as  a  whole  incon- 
sistent with  a  claim  of  legal  title. — Wright  v.  BrooKS,  99. 
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Substitution  of  "l>efendaiit"  for  "PlaintiiT'— Waiver  of  Defect,  How. 

10.  An  inadverteuit  substitution  of  the  word  "defendan^t"  for  "plain- 
tiff" in  the  complaint  does  not  render  the  pleading  insufficient,  but 
subject  to  special  demurrer  on  the  ground  of  uncertainty,  which  defect 
is  waived  by  answering  to  the  merits. — Ivanhoff  v.  Teale,  115. 

Contracts — Performance — Sufficiency  of  Pleading. 

11.  Under  section  6572,  Bevised  Codes,  performance  by  plaintiff  of  his 
contract  was  sufficiently  alleged  bv  his  statement  that  "defendant 
(inadvertently  substituted  for  "plaintiff")  actually  completed  all  of 
the  work  and  labor  to  be  by  him  performed  under  said  contract  and 
did  all  of  the  things  in  said  contract  of  him  required  to  be  done." — 
Ivanhoff  v.  Teale,  115. 

Trial — Theory  of  Case — Conclusiveness. 

12.  The  theory  upon  which  a  case  was  tried  in  the  district  court  with 
the  acquiescence  of  the  parties  is  binding  upon  them  on  appeal;  hence, 
the  court  may  not  be  put  in  error  for  any  action  during  its  course, 
even  though  such  theory  was  wholly  erroneous,  unless  timely  objection 
was  made  thereto. — Raiche  v.  Morrison,  127. 

Judgments — Pleading — "Duly  Given  or  Made" — Burden  of  Proof. 

13.  Wbile  under  section  6571,  Revised  Codes,  a  party  may  plead  a 
judgment  by  the  abbreviated  allegation  that  it  has  been  "duly  given 
or  made,"  he  is  not  thereby  relieved  of  the  burden  of  proving  juris- 
dictional facts  if  the  allegation  is  controverted. — Miller  v.  Miller,  150. 

Same — Justice's  Courts — Presumptions. 

14.  The  legal  presumptions  which  may  be  indulged  in  favor  of  courts 
of  record  have  no  application  to  justice's  courts,  but  the  jurisdictional 
facts  must  be  made  to  appear. — Miller  v.  Miller,  150. 

Personal  Injuries — ^Pleadings — ^Reply — When  Unnecessary. 

15.  Where  the  complaint  in  an  action  by  a  passenger  against  a  street- 
car company  alleged,  inter  alia,  that  a  telegraph  pole,  with  which  plain- 
tiff collided  while  riding  on  the  footboard  of  a  crowded  car.  had  been 
placed  within  a  distance'  of  less  than  four  feet  from  the  track,  the 
affirmative  allegation  in  the  answer  that  such  pole  was  not  less  than, 
four  feet  and  one  inch  away  from  the  track  did  not  constitute  new 
matter  but  was  the  equivalent  of  a  direct  denial,  requiring  no  reply. 
Previsich  v.  Butte  Electric  Ry.  Co.,  170. 

Pleading  and  Proof — Immaterial  Variance. 

16.  Between  an  allegation  in  the  complaint  that  the  telegraph  pole  with 
which  plaintiff  came  in  collision  while  standing  upon  the  footboard  of 

.  a  crowded  street-car  was  placed  at  a  distance  of  less  than  four  feet 
from  the  track,  and  evidence  that  it  was  within  dangerous  proximity 
to  the  track,  there  was  not  such  variance  as  to  preclude  recovery. — 
Previsich  v.  Butte  Electric  Ry.  Co.,  170. 

Election  Contest — Statement — ^Verification — Sufficiency. 

17.  A  verification  attached  to  the  statement  of  an  election  contest 
in  form  substantially  the  same  as  that  required  for  a  pleading  in  a 
civil  action  was  sufficient. — Curry  v.  McCaffery,  191. 

New  Trial — Mode  of  Procedure. 

18.  One  intending  to  move  for  a  new  trial  upon  any  ground  other 
than  those  mentioned  in  the  first  four  subdivisions  of  section  6794,  Re- 
vised Codes,  may,  under  section  6795,  do  so  either  upon  the  minutes 
of  the  court  or  a  bill  of  exceptions;  if  he  have  several  grounds,  he  may 
select  one  method  for  one  ground  of  his  motion,  and  another  for  the 
remaining  ground  or  grounds. — Moore  v.  Butte  Electric  Ry.  Co.,  214. 

Pleadings — Evidence — Estoppel. 

19.  Where  plaintiff  specifically  denied  allegations  in  defendant's  an- 
swer, he  may  not  on  appeal  rely  upon  the  latter's  pleading  to  supple- 
ment his  own  insufficient  showing. — Mantle  v.  White,  234. 
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Water  Eights — Adverse  Claims — Complaint — Sufficiency, 

20.  The  complaint  in  an  action  to  determine  conflicting  claims  to  a 
water  right;  alleging  that  plaintijff  was  the  owner  of  an  undivided  one- 
half  interest  in  said  right  and  that  defendant  claimed  an  interest  therein 
adverse  to  that  of  plaintiff,  but  that  such  claim  was  without  right,  was 
sufficient  to  put  the  defendant  upon  his  defense. — ^Bennett  ▼.  Quinlan, 
247. 

Corporations — National  Banks — Beceivers — Stockholder's  Action — ^Demand — 
Complaint. 

21.  The  rule  that  to  entitle  a  stockholder  to  prosecute  an  action  for 
redress  of  an  injury  to  the  corporation,  as  distinguished  from  one  which 
he  himself  has  suffered,  he  must  allege  that  he  has  made  demand  upon 
the  corporate  authorities  (or  the  receiver  in  charge)  to  act  or  make 
it  apparent  that  a  demand  upon  them  (or  him)  would  have  been  nae- 
less,  is  applicable  to  national  banks;  in  case  of  such  a  corporation  he 
must  allege  demand  upon  the  board  of  directors,  the  receiver  or  thft 
controller  of  the  currency. — Moss  v.  Goodhart,  257. 

Evidence — Complaint — Insufficiency — When  Treated  as  Amended. 

22.  Where  evidence  is  admitted,  without  objection,  in  aid  of  a  fact 
necessary  to  state  a  cause  of  action  but  not  alleged  in  the  complaint, 
the  pleading  will,  after  judgment,  be  treated  as  amended  to  admit 
such  proof. — Moss  v.  Goodhart,  257. 

Personal   Injuries — Mining   Claims — ^Unguarded    Shafts — Infants — ^Contrib- 
utory Negligence — Complaint. 

23.  Contributory  negligence  may  not  be  inferred,  as  a  matter  of  law, 
from  the  acts  of  a  child  seven  years  old;  hence  the  rule  that  plain- 
tiff in  a  personal  injury  action,  who  by  his  complaint  shows  that  a 
proximate  cause  of  his  injury  was  an  act  of  his  own,  is  barred  of 
recovery  unless  he  also  shows  that  he  was  exercising  ordinary  care 
and  circumspection  at  the  time  of  the  accident,  has  no  application 
where  the  injured  party  was  an  infant  of  the  age  above  mentioned. — 
Conway  v.  Monidah  Trust,  269. 

Same — Complaint — Sufficiency. 

24.  Conceding  that  the  rule  of  pleading  referred  to  in  paragraph  23, 
supra f  is  applicable  in  an  action  where  plaintiff  is  a  minor  of  the  age 
of  seven  years,  it  was  met  by  the  allegations  of  plaintiff's  age;  that 
at  the  time  he  fell  into  a  shaft  on  defendant's  mining  claim,  left  un- 
guarded (contrary  to  the  provisions  of  section  8535,  Bevised  Codes), 
it  was  dusk;  that  he  was  ignorant  of  the  existence  of  the  shaft,  and 
engrossed  in  gathering  wild  flowers  growing  on  the  edge  of  said  snaft; 
that  he  was  using  due  care  and  prudence,  and  was  without  contributing 
fault  and  carelessness  on  his  part  in  doing  what  he  did. — Conway  v. 
Monidah  Trust,  269. 

Special  Damages — Pleading  Necessary. 

25.  Special  damages  due  to  defendant's  withholding  property  sought 
to  be  regained  by  the  seller  because  of  breach  of  contract  by  the  buyer, 
not  having  been  specially  pleaded,  were  improperly  awarded. — Cook- 
Beynolds  Co.  v.  Chipman,  289. 

Subrogation — Complaint. 

26.  To  entitle  a  surety  company  to  subrogation  to  the  right  of  action 
which  a  county  had  against  a  bank  for  the  recovery  of  money  paid 
under  a  mistake  as  to  its  liability  for  the  wrongdoing  of  an  officer,  the 
complaint  must  show  that  between  it  and  the  bank,  the  latter  should 
in  equity  and  good  conscience  bear  the  loss. — American  Bonding  Go.  ▼. 
State  Savings  Bank,  332. 

Personal  Injuries — Contributory  Negligence — Complaint — Sufficiency. 

27.  Eeldf  that  the  plaintiff  in  an  action  to  recover  damages  under 
section  5248,  Bevised  Codes,  need  not  allege  in  his  complaint  that  the 


Pleading  and  Pbactice.  645 

injury  instained  was  caused  ''without  eontribnting  negligence  on  hiB 
part/'  such  negligence  being  matter  of  defense  to  be  asserted  and  shown 
by  defendant  employer  unless  made  apparent  by  plaintiff's  own  plead- 
ing or  proof. — Melzner  v.  Baven  Copper  Co.,  351. 

Complaint — Insufficiency — Mode  of  Attack. 

28.  For  purposes  of  attack  on  a  complaint  for  insufficiency^  a  motion 
for  judgment  on  the  pleadings,  an  objection  to  the  introduction  of  evi- 
dence, and  a  motion  for  nonsuit  raise  only  such  questions  as  arise  upon 
a  general  demurrer. — ^Daily  t.  Marshall,  377. 

Corporations — Directors — Annual  Reports — Failure  to  Make — Complaint. 

29.  One  who  seeks  to  hold  directors  of  a  corporation  liable  for  failure 
to  comply  with  the  provisions  of  section  3850,  Revised  Codes,  as  amended 
(Laws  1909,  Chap.  140),  relative  to  filing  the  annual  report  therein 
specified,  must  allege  facts  and  circumstances  clearly  showing  that  the 
liability  has  attached,  nothing  being  presumed  in  favor  of  the  pleader. — 
Daily  ▼.  Marshall,  377. 

Pleadings — Construction — Implication. 

30.  Whatever  is  necessarily  implied  or  reasonably  to  be  inferred  from 
an  allegation  in  a  pleading  is  to  be  taken  as  directly  averred. — ^Daily 
V.  Marshall,  377. 

Personal  Injuries — Contributory  Negligence — Complaint — Sufficiency. 

31.  The  complaint  in  an  action  against  a  city  charging  that  the  proxi- 
mate cause  of  plaintiff's  injuries  was  defendant's  negligence  in  leaving 
unguarded  an  excavation  in  one  of  its  streets  into  which  he  fell,  was 
not  open  to  attack  on  the  ground  that  though  it  appeared  from  the 
allegations  therein  that  the  accident  was  due  to  his  own  act,  it  failed 
to  state  facts  exculpating  him  from  the  imputation  of  contributory 
negligence  in  acting  as  he  did. — Nilson  v.  City  of  Kalispell,  416. 

Refusal  to  Strike — Error  and  Appeal. 

32.  Reversible  error  may  not  be  predicated  upon  a  refusal  to  strike  a 
so-called  affirmative  defense  which  in  reality  was  no  more  than  a  denial 
in  affirmative  form. — Wallace  v.  Weaver,  437. 

Blander — Complaint — Amendment  During  Trial — ^When  Proper. 

33.  Amendment  of  complaint  in  an  action  for  slander,  by  changing  the 
statement  of  the  slanderous  words  from  the  third  to  the  second  person, 
permission  to  make  which  was  asked  at  commencement  of  trial,  was 
properly  allowed,  the  change  wrought  by  it  not  having  introduced  into 
the  pleading  a  charge  of  a  different  slander  at  another  time  and  place, 
and  the  amendment  having  amounted  to  no  more  than  the  correction  of 
a  mistake  therein  as  originally  drawn. — Downs  v.  Cassidy,  471. 

Elections — Statement  of  Contest — Conclusions. 

34.  An  allegation  in  the  statement  of  contest  that  contestee's  name 
was  not  rightfully  on  the  official  ballot  was  not  only  a  bare  conclu- 
sion of  the  pleader,  but  did  not,  under  section  7234,  Revised  Codes,  con- 
stitute a  ground  of  contest. — Stephens  v.  Nacey,  479. 

Same— Statement  of  Contest — Insufficiency — Irregularities — Prejudice. 

35.  Alleged  malconduct  on  the  part  of  election  judges  in  omitting  to 
certify  to  the  number  and  names  of  the  persons  who  voted,  and  the 
names  of  candidates  and  the  number  of  votes  received  by  each,  con- 
stituted an  irregularity  which,  in  the  absence  of  facts  from  which  it 
might  be  inferred  that  contestee  suffered  prejudice,  was  insufficient  to 
warrant  rejection  of  the  vote  cast  at  the  particular  polling- place. — 
Stephens  v.  Nacey,  479. 

Same — Statement  of  Contest — Fraud — Sufficiency. 

36.  An  allegation  in  a  statement  of  contest  that  the  election  judges 
were  guilty  of  malconduct  in  "that  they  pretended  and  represented  and 
returned*'  to  the  board  of  canvassers  that  a  certain  number  of  votes 
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had  been  east  for  eontestee  at  a  particular  polling-place,  "whereas  in 
truth  and  in  fact"  no  votes  had  been  cast  for  him  at  such  place,  if  in- 
tended to  charge  fraud  on  the  part  of  the  election  judges,  hildf  to  state 
a  cause  of  action,  though  perhaps  open  to  special  demurrer. — Stephens 
V.  Nacey,  479. 

Same — Statement  of  Contest — SufBciencj. 

37.  The  allegation  that  contestee  received  a  certain  number  of  votes 
at  a  polling-place  cast  by  persons  who  at  the  time  were  not  residents 
of  the  state  "but  lived  upon  and  within  an  Indian  reservation,  in  said 
county,  and  were  not  in  any  respect  qualified  electors,"  held  to  state  a 
ground  of  contest. — Stephens  v.  Nacey,  479. 

Statutes  of  Limitation — Pleading. 

38.  A  statute  of  limitation  must  be  pleaded  by  one  seeking  to  take  ad- 
vantage of  it. — Oullen  v.  Western  M.  &  W.  T.  Co.,  513. 

Trial — Pleadings — Amendments — Discretion. 

39.  After  issue  joined,  the  matter  of  permitting  amendments  to  plead- 
ings is  one  addressed  to  the  sound  judicial  discretion  of  the  trial  court, 
and  before  the  supreme  court  will  hold  a  refusal  to  leave  to  amen*d  to 
have  been  error,  appellant  must  show  an  abuse  of  such  discretion. — 
Cullen  V.  Western  M.  &  W.  T.  Co.,  513. 

Same. 

40.  Where  appellant  had  made  no  showing  whatever  in  support  of  his 
application  for  leave  to  amend  his  answer  and  offered  no  excuse  for 
delay  in  making  it  for  about  four  months  and  a  half  after  filing  it 
and  until  the  cause  was  before  the  court  for  argument,  the  district  court 
may  not  be  said  to  have  abused  its  discretion  in  refusing  the  leave. — 
Cullen  V.  Western  M.  &  W.  T.  Co.,  513. 

POLICE  OFFICEBS. 
See,  also.  Mandamus. 

Wrongful  Discharge — Action  for  Damages — Nonsuit,  When  Proper. 

1.  Plaintiff,  in  an  action  against  the  mayor  of  a  city  personally,  charged 
that  he  had  been  damaged  by  the  loss  of  his  salary  in  consequence  of  his 
dismissal  and  subsequent  preclusion  from  the  police  force,  contrary,  to 
the  provisions  of  the  Metropolitan  Police  Law.  His  evidence  showed 
that  upon  his  restoration  to  office,  about  eighteen  months  thereafter, 
he  presented  his  claim  for  accrued  salary,  which  was  rejected  for  some 
reason  not  made  apparent,  but  did  not  disclose  that  the  city,  though 
liable  for  his  salary  during  the  entire  period  of  unlawful' preclusion, 
could  not  be  made  to  respond.  Held,  that  an  order  of  nonsuit  was 
proper,  no  causal  connection  between  the  unlawful  preclusion  and  loss 
of  emoluments  being  made  to  appear. — Bailey  v.  Edwards,  363. 

Metropolitan  Police  Law — Police  Officers — Appointment  to  Permanent  Ser- 
vice— Duty  of  Mayor. 

2.  Heldf  that  under  the  Metropolitan  Police  Law  it  is  obligatory  upon 
the  mayor  of  a  city  to  appoint  one  to  permanent  service  on  the  policct 
force  who,  after  service  for  the  probationary  term  of  six  months,  has 
demonstrated  his  fitness  for  the  position;  held,  further,  that  proba- 
tioners, being  members  of  the  force,  may  be  removed  only  upon  charges 
made  and  trial  had  as  provided  in  sections  5  and  6  of  the  Aet  (I^v. 
Codes,  sees.  3308,  3309). — State  ex  rel.  Bennetts  v.  Duncan,  447. 

game — Appointment  to  Permanent  Service — Official  Oath. 

3.  The  permanent  appointment  of  a  probationer  after  completion  of 
the  probationary  term  of  six  months  is  not  to  be  construed  as  the 
beginning  of  a  new  term  of  service  but  as  a  confirmation  of  the  orig- 
inal appointment;  therefore,  having  subscribed  the  official  oath  when 
first  appointed,  it  is  unnecessary  that  a  new  oath  be  taken  and  sub- 
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scribed  upon  receiving  permanent  appointment. — State  ez  rel.  Bennetts 
y.  Duncan,  447. 

POLICE  POWER. 

See  Cities  and  Towns,  1-4. 

Owner  of  real  property  holds  same  subject  to  regulation  under, — see  Beal 
Property,  1. 

POSTPONEMENT. 

See  District  Courts,  7. 

POWERS. 
Of  counties,  relative  to  public  printing, — see  Counties,  3. 

Of  county   commissioners,  as  to  creation  of  new  counties, — see  Counties, 
10,  11. 

Of  cities  and  towns,  with  respect  to  compelling  street  railways  to  light 
tracks, — see  Cities  and  Towns,  1-4. 

PRESUMPTIONS. 

Adjudication  of  rights  of  parties  defendant  in  water  right  8uitB,-Hiee  Bes 
Adjudicata,  2. 

Record  on  appeal  from  new  trial  order, — see  New  Trial,  4. 

Specific  Performance — Pleading — Remedy  at  Law. 

1.  In  an  action  to  compel  specific  performance  of  a  contract  of  sale 
of  real  property  it  is  not  necessary  for  plaintiff  to  allege  that  he  has 
no  adequate  remedy  at  law;  the  presumption  attaching  that  he  has 
suffered  detriment  incapable  of  compensation  in  damages. — Lowery  v. 
Cole,  64. 

Justices'  Courts — Jurisdiction. 

2.  The  legal  presumptions  which  may  be  indulged  in  favor  of  judg- 
ments of  courts  of  record  have  no  application  to  justices'  courts. — Miller 
V.  MiUer,  150. 

Real  Property — Creation  of  Trust  in. 

3.  From  the  fact  that  the  subject  of  an  alleged  trust  was  real  prop- 
erty, the  presumption  arises  that  the  creation  of  it  was  evidenced  by  a 
writing  as  required  by  the  statute  of  frauds. — Mantle  v.  White,  234. 

Judgments — Joint  Interest — Extent  of  Each  Owner. 

4.  The  presumption,  if  any,  that  where  parties  were  by  decree  awarded 
a  joint  interest,  without  specifically  fijung  the  extent  of  the  interest  of 
each,  they  were  each  entitled  to  an  equal  share  therein,  was  not  con- 
clusive, as  between  their  successors  in  interest  who  had  full  knowledge 
of  the  extent  of  the  rights  of  their  predecessors,  but  prima  facie  only. 
Bennett  v.  Quinlan,  247. 

Equity — Error  in  Admitting  Evidence. 

5.  On  appeal  in  an  equity  case  the  presumption  obtains  that  the  trial 
court,  in  arriving  at  its  decision,  disregarded  any  erroneously  admitted 
evidence,  unless  it  appears  that  it  influenced  the  decision  in  a  material 
aspect. — Moss  v.  Goodhart,  257. 

Streets — Safety — Presumptions. 

6.  Though  a  traveler  on  a  city  street  may  not  close  his  eyes  to  an 
obvious  danger,  he  is  not  obliged  to  make  a  special  effort  to  discover 
defects;  he  may  presume  that  the  thoroughfare  is  in  an  ordinarily  safe 
condition. — Nilson  v.  City  of  Kalispell,  416. 

PRINTING  CONTRACTS. 

Constitutionality    of   statutes    providing    for    county    printing, — see    Coun- 
ties, 3-8. 
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PROBATE  LAW. 
See  Executors  and  Administrators;  Wills. 

PROFITS. 
Evidence  of  past  profits,  admissibility, — see  Evidence,  10. 

PROHIBITION. 

Premature  Application — Refusal  of  Writ. 

1.  Writ  of  prohibition  to  restrain  a  district  court  from  assuming  juris- 
diction of  a  proceeding  arising  out  of  a  suit  for  divorce,  alle^^ed  to 
have  been  erroneously  transferred  to  it  on  change  of  venue,  will  not 
issue  where  relator  has  failed  to  exhaust  his  remedies  in  said  court 
before  applying  to  the  supreme  court  for  relief. — State  ex  reL  SeoUard 
▼.  District  Court,  284. 

PROMISSORY  NOTES. 
See  Interest,  1. 

PUBLIC  FUNDS. 
Interest  on,  who  entitled  thereto, — see  Cities  and  Towns,  7. 

RAILROADS. 
See  Street  Railroads;  Personal  Injuries,  4-18,  29-32,  40-42. 

REAL  PROPERTY. 

Breach  of  contract  of  sale,  by  purchaser — ^Recovery  back  of  part  payment^-* 
see  Contracts,  2^  11-28. 

Creation  of  trust  in, — see  Trusts,  1-3. 

Option  contract, — see  Contracts,  4,  5. 

Power  of  partner  to  convey  firm  realty, — see  Partnership,  2. 

Refusal  to  convey, — see  Specific  Performance. 

Regulations — Police  Power. 

1.  The  owner  of  real  property  holds  it  subject  to  such  reasonable 
control  and  regulation  hj  the  state,  under  its  police  power,  as  the 
legislature  deems  necessary  for  the  prevention  of  injury  to  the  rights 
of  others  and  the  security  of  the  public  health  and  welfare. — Conway  v. 
Monidah  Trust,  269. 

RECEIVERS. 

Demand  upon,  by  stockholder,  in  action  against  corporation, — see  Corpora- 
tions, 6. 

RECORD. 
On  appeal, — see  Appeal  and  Error,  12,  13,  15,  23,  24,  33. 
On  appeal  from  new  trial  order,  presumptions, — see  Appeal  and  Error,  15. 

RES  ADJUDICATA. 

See,  also.  Mandamus,  1. 

Parol  Evidence — Admissibility. 

1.  Where,  because  of  the  loss  or  destruction  of  the  record  in  a  water 
right  suit  (with  the  exception  of  the  findings  and  decree),  it  was  im- 
possible to  dfitermine  whether  the  respective  rights  of  two  codefendants 
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bad  been  adjudicated  inter  sese,  the  trial  court  in  a  subsequent  action 
between  their  successors  properly  admitted  parol  evidence  to  ascertain 
what  rights  had  been  determined  in  such  action. — Bennett  v.  Quinlan, 
247. 

Determination  of  Bights  of  Defendants  Inter  8eae — Presumptions. 

2.  The  provision  of  section  4852,  Bevised  Codies,  that  in  a  water  right 
suit  the  plaintiff  may  make  any  and  all  persons  who  have  diverted 
water  from  the  stream  in  controversy  parties,  and  the  court  may  in 
one  judgment  settle  the  rights  of  all  of  them  in  one  decree,  being  per- 
missive only,  there  was  no  presumption  that  the  respective  ii^terests  of 
joint  owners  in  an  undivided  water  right  had  been  adjudicated  inter 
aese  in  a  suit  in  which  their  predecessors  were  co  defendants,  in  the 
absence  of  a  showing  to  that  effect  upon  the  face  of  the  decree  or  the 
judgment-roll. — ^Bennett  v.  Quinlan,  247. 

BESCISSION. 
See  Contracts,  14,  22. 

BES  GESTAE. 
See  Evidence,  6,  22. 

BES  IPSA  LOQUITUB. 
Applicability  of  doctrine, — see  Personal  Injuries,  80,  81. 


BULES. 

Of  private  parties  in  derogation  of  statute,  inadmissibility  of  evidenoei- 
see  Evidence,  14. 

Of  supreme  court,  disregard  of, — see  Appeal  and  Error,  14. 


SALES. 
See  Contracts;  Beal  Property;   Specific  Performance. 

SLANDEB. 

Complaint — ^Amendment — ^When  Proper. 

1.  Amendment  of  complaint  in  an  action  for  slander,  by  changing  the 
statement  of  the  slanderous  words  from  the  third  to  the  second  person, 
permission  to  make  which  was  asked  at  commencement  of  trial,  was 
properly  allowed,  the  change  wrought  by  it  not  having  introduced  into 
the  pleading  a  charge  of  a  different  slander  at  another  time  and  place, 
and  the  amendment  having  amounted  to  no  more  than  the  correction 
of  a  mistake  therein  as  originally  drawn. — ^Downs  v.  Cassidy,  471. 

Evidence — Admissibility. 

2.  Slanderous  words  spoken  of  plaintiff  by  defendant  either  before  or 
after  the  date  of  the  charge  laid  in  the  complaint  are  admissible  to  show 
malice. — Downs  v.  Cassidy,  471. 

Wealth  of  Defendant — Evidence — Admissibility. 

3.  Evidence  of  the  wealth  of  defendant  in  an  action  for  slander  is 
admissible,  it  being  an  element  of  aid  in  determining  his  social  rank 
and  influence  in  society,  thus  tending  to  show  the  extent  of  the  injury 
suffered  by  plaintiff;  where  punitive  damages  are  allowed,  such  evi- 
dence is  of  assistance  in  the  determination  of  the  extent  of  the  punish- 
ment to  be  inflicted  upon  defendant. — ^Downa  v.  Cassidy,  471, 

Attorneys — Misconduct — What  Does  not  Constitute. 

4.  Evidence  of  defendant's  financial  condition  having  been  a  proper 
matter  of  inquiry,  the  remark  of  counsel  for  plaintiff  in  his  opening 
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statement  that  defendant  would  be  shown  to  be  a  person  of  wealth  maj 
not  be  said  to  have  been  such  misconduct  as  to  warrant  the  granting 
of  a  new  trial,  even  though  no  evidence  whatever  touching  the  subject 
was  later  offered  by  him. — Downs  v.  Cassidy,  471. 

.Excessive  Damages — ^Review. 

5.  The  amount  of  damages  awarded  in  an  action  for  slander  is  a 
matter  peculiarly  within  the  discretion  of  the  jury  after  taking  into 
consideration  all  the  circumstances  appearing  from  the  evidence,  and 
its  verdict  ($1,000  in  this  instance),  claim^  to  be  excessive,  should 
noi  be  disturbed  unless  the  sum  awarded  is  so  large  as  to  raise  a  pre- 
sumption that  it  was  the  result  of  a  gross  error  or  of  uzkdue  motives. — 
Downs  V.  Oassidy,  471. 

SPECIFICATION  OF  ERRORS. 
Disregard  of  supreme  court  rule  relating  to, — see  Appeal  and  Error,  14. 

SPECIFIC  PERFORMANCE. 

Complaint — Sufficiency — Injunction   Pendente  Lite. 

1.  The  fact  that  the  complaint  seeking  specific  performance  of  a 
contract,  under  the  terms  of  which  defendant  agreed  inter  cUia  to 
take  over  certain  lots  owned  by  plaintiffs  in  discharge  of  a  jud<;- 
ment  held  by  her,  and  asking  a  preliminary  injunction  restraining 
conduct  on  defendant's  part  which,  but  for  the  restraint,  would  re- 
sult in  a  condition  rendering  a  final  decree  in  favor  of  plaintiff? 
ineffective,  failed  to  allege  that  defendant  was  insolvent,  did  not 
render  the  court's  action  in  granting  the  injunction  erroneous;  the 
pleading  having  been  verified  upon  knowledge,  the  requirements 
of  section  6C44,  Revised  Codes,  were  met. — Lowery  y.  Cole,  64. 

Roalty — Deed — Tender — Complaint — Sufficiency. 

2.  In  an  action  to  enforce  the  specific  performance  of  the  con- 
tract referred  to  in  paragraph  1,  supra,  failure  on  the  part  of  plain- 
tiffs to  tender  the  deed  with  the  complaint  did  not  render  the  plead- 
ing objectionable,  it  having  been  alleged  that  an  offer  to  perform 
had  been  made  and  refused  and  that  plaintiffs  were  willing  and 
stood  ready  to  comply  with  the  contract  on  their  part. — Lowery  ▼. 
Cole,  W. 

Same — Complaint — Sufficiency — Compensation — Presumptions. 

3.  In  an  action  for  the  specific  performance  of  a  contract  for  the 
sale  of  real  property  it  is  not  necessary  for  plaintiff  to  allege  that 
he  has  no  adequate  remedy  at  law,  the  presumption  attaching  that 
he  has  suffered  detriment  which  is  incapable  of  compensation  in 
damages. — Lowery  v.  Cole,  64. 

Same — Injunction — Power  of   Court. 

4.  A  court  of  equity,  having  once  assumed  jurisdiction  of  an  action 
for  specific  performance  for  the  sale  of  land,  may,  as  in  any  other 
action,  make  use  of  all  the  instrumentalities  at  its  disposal,  includ- 
ing injunction,  to  preserve  the  status  quo  until  the  controversy  can 
be  determined  on  the  merits. — Lowery  v.  Cole,  64. 

Same — Oral  Contract  of  Sale — Complaint — ^Misjoinder  of  Causes  of  Ac- 
tion. 

5.  Complaint  in  a  suit  to  enforce  specific  performance  of  a  contract 
of  sale  of  real  property,  examined,  and  held  not  to  disclose  an  alleged 
misjoinder,  in  that  a  cause  of  action  based  upon  adverse  possession  for 
more  than  ten  years  was  improperly  joined  with  one  for  specific  per- 
formance; the  allegations  therein  germane  to  a  claim  of  title  by  pre- 
scription   having   been   pertinent   to   and   not   inharmonious    with    the 
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prajer  for  specific  performance,  and  the  pleading  as  a  whole  incon- 
sistent with  a  claim  of  legal  title. — Wright  v.  Brooks,  99. 

Same — Possession  Under  Contract  of  Sale — Nature  of  Holding. 

6.  One  possessing  land  under  a  contract  of  sale  holds,  not  adversely, 
but  in  subordination  to,  the  legal  title. — Wright  v.  Brooks,  99. 

Same — Laches — Presumptions. 

7.  While  laches  may  arise  from  an  unexplained  delay  short  of  the 
period  fixed  by  the  statute  of  limitation,  it  will  not  be  presumed 
from  such  delay  alone. — Wright  v.  Brooks,  99. 

Same — Possession  and  Improvements   by  Vendee — Effect   on  Holder  of 
Legal  Title. 

8.  Specific  performance  of  an  oral  contract  for  the  sale  of  real 
estate  may  be  decreed  where  possession  thereunder,  taken  by  the 
vendee  with  the  vendor's  knowledge  or  consent,  is  followed  by  im- 
provement of  the  property,  even  though  no  part  of  the  purchase 
price  has  been  paid;  in  such  a  case,  where  the  vendee  has  made  re- 
peated efforts,  and  stands  ready,  able  and  willing  to  pay,  the  vendor 
holds  the  legal  title  in  trust  for  the  vendee. — Wright  v.  Brooks,  99. 

Same — Statute  of  Limitation  Commences  to  Run,  When. 

9.  The  statute  of  limitation  in  a  case  such  as  that  mentioned  in 
paragraph  8,  supra,  does  not  commence  to  run  until  the  vendor  has 
in  some  manner  disavowed  his  trust. — Wright  v.  Brooks,  99. 

Same — Laches — Statute  of  Limitation — General  Demurrer. 

10.  The  complaint  in  a  suit  for  specific  performance  brought  over 
thirteen  years  after  the  making  of  an  oral  agreement  to  sell  real 
property,  which,  while  alleging  that  defendant  had  been  requested 
to  convey  but  had  refused  to  do  so,  did  not  state  when  such  de- 
mand was  refused,  held,  not  vulnerable  to  a  general  demurrer  upon 
the  alleged  ground  that  the  pleading  disclosed  upon  its  face  that 
the  suit  was  barred  by  the  statute  of  limitation. — Wright  v.  Brooks, 
99. 

Same — Laches  not  Alone  Sufficient  to  Defeat. 

11.  A  vendee  in  possession  of  realty  is  npt  barred  from  specific 
performance  by  mere  delay  in  bringing  suit;  he  may  rest  in  security 
until  his  title  or  right  of  possession  is  attacked. — Wright  v.  Brooks, 
99. 

Same — Partnership— One  Partner  Acting  for  Copartner — Evidence — Suffi- 
ciency. 

12.  Evidence  held  sufficient  to  justify  a  finding  that  the  person  who 
entered  into  an  oral  agreement  to  sell  real  property  to  plaintiff  in 
an  action  for  specific  performance  acted  for  himself  as  well  as  in 
behalf  of  his  copartners. — Wright  v.  Brooks,  99. 

Same — Substantial  Improvements — Evidence — Sufficiency. 

13.  Where  the  purchase  price  of  two  lots  orally  agreed  upon  be- 
tween the  parties  was  $200,  evidence  that  improvements  valued  at 
from  six  to  seven  hundred  dollars  had  been  placed  thereon  was  a 
sufficient  showing  of  substantial  and  permanent  improvement  to 
authorize  specific  performance. — Wright  v.  Brooks,  99. 

Same — Payment  of  Taxes  by  Defendant — Effect. 

14.  Defendant,  in  a  suit  for  the  specific  performance  of  a  contract 
of  sale  of  realty  who  was  found  to  have  been  at  fault  for  delay 
in  performance,  was  not  entitled  to  prevail  because  of  the  fact  that 
he  had  paid  the  taxes  and  other  charges  upon  the  property  during 
plaintiff's  occupancy,  nor  to  reimbursement  as  a  condition  precedent 
to  the  relief  granted  plaintiff;  the  court  having  decreed,  however, 
that  the  latter  pay  interest  on  the  purchase  price  for  the  entire 
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period  since  the  date  of  the  agreement,  defendant  was  not  in  a  posi- 
tion to  complain. — Wright  v.  Brooks,  99. 

STATUTE  OF  FRAUDS. 
See  Contracts,  1;  Fraudulent  Conveyances,  1-3;  Trusts,  2. 

STATUTE  OF  LIMITATIONS. 

Seal  Property — Oral  Contract  of  Sale — Refusal  to  Convey. 

1.  Where  a  purchaser  of  real  property  under  an  oral  contract  takes 
possession,  makes  improvements,  etc,,  the  statute  of  limitations  does 
not  commence  to  run  until  the  vendor  has  in  some  manner  dis- 
avowed his  trust. — ^Wright  v.  Brooks,  99. 

Same — ^Specific  Performance — Laches — General  Demurrer. 

2.  The  complaint  in  a  suit  for  specific  performance  brought  over 
thirteen  years  after  the  making  of  an  oral  agreement  to  sell  real 
property,  which,  while  alleging  that  defendant  had  been  requested 
to  convey  but  had  refused  to  do  so,  did  not  state  when  such  demand 
was  refused,  held,  not  vulnerable  to  a  general  demurrer  upon  the 
alleged  ground  that  the  pleading  disclosed  upon  its  face  that  the  suit 
was  barred  by  the  statute  of  limitation. — ^Wright  v.  Brooks,  99. 

Same — Presumptions. 

3.  While  laches  may  arise  from  an  unexplained  delay  short  of  the 
period  fixed  by  the  statute  of  limitations,  it  will  not  be  presumed 
from  such  delay  alone. — Wright  v.  Brooks,  99. 

City  Treasurer — Failure  to  Pay  Over  Interest  on  Public  Funds. 

4.  Subdivision  1  of  section  6449,  barring  an  action  upon  a  liability 
created  by  statute  if  not  brought  within  two  years,  held,  not  to 
apply  to  an  action  against  a  city  treasurer  to  recover  interest  re- 
ceived by  him  on  deposits  of  city  fuxids  which  he  failed  to  turn  over 
to  his  principal. — City  of  Butte  v.  Goodwin,  155. 

Same. 

5.  A  city  treasurer  who  failed  to  turn  over  interest  received  on  pub- 
lie  funds  was  guilty*  of  a  breach  of  his  implied  promise,  as  trustee  ot 
such  funds  to  do  so,  and  not  of  a  breach  of  a  contract  in  writing — 
his  official  bond;  hence  an  action  to  recover  such  interest,  brought 
more  than  four  years  after  the  conclusion  of  the  treasurer's  term 
of  office,  was  barred  under  subdivision  3  of  section  6447,  Revised 
Codes.— City  of  Butte  v.  Goodwin,  155. 

Nonsuit — Duty  of  Court. 

6.  Where  upon  the  trial  of  a  cause  it  was  made  apparent  that  the 
action  was  barred  under  the  statute  of  limitations,  it  was  the  duty 
of  the  court  to  grant  a  motion  for  nonsuit. — City  of  Butte  v.  Good- 
win^ 155. 

Tax  Deeds — Setting  Aside — Pleading. 

7.  Section  2654  as  amended  (Laws  1909,  Ch.  50),  providing  that 
any  right  of  action  to  set  aside  a  tax  issued  theretofore  shall  be 
barred  unless  suit  be  commenced  within  two  years  from  the  passage 
of  the  act,  being  a  statute  of  limitations,  must  be  pleaded  in  the 
answer  by  one  Reeking  to  take  advantage  of  it. — Cullen  v.  Western 
M.  &  W.  T.  Co.,  513. 

STATUTES. 
(List  of  Statutes  of  Montana  Cited  or  Commented  upon.) 

Bannack  Statutes. 
Page   123  et  seq 371 
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CoDiriED  Statutes  ov  1871-72. 

Chapter  61,  sections  1,  2 8  et  aeq. 

Page  206  et  seq •. 371 

Bevised  Statutes  ov  1879. 

Dmsion  1,  section  14 9 

Division  2,  section  273 830 

Division  5,  sections  491,  492 9 

Page  142  et  seq 371 

Compiled  Statutes  or  1887. 

IMvision  1,  section  14   9 

Division  1,  section  565  et  seq 371 

Division  5,  section  217 242 

Division  5,  section  323,  subds.  14-16 32 

Division  5,  section  454 466 

Division  5,  section  460 399 

Division  5,  sections  981,  982  • 9 

Laws  ov  1893. 
Page  113,  subds.   14-16    83 

Codes  of  1895. 

(PouTiCAL  Code.) 

Section  3895    626 

Section  3896   526 

Section  3898 526 

Section  4800,  snbds.    11-13 33 

bection  4803   651 

(Civil  Code.) 

Section  434   467 

Section  449 466,467 

(Code  of  Civil  Pbocxdubb.) 

Section  579   9 

Section  1960  et  seq 371 

Section  3454   l6 

(Penal  Code.) 
Section  2070 189 

Laws  of  1897. 
Page  204,  snbds.  11-13 33 

Bevised  Codes  of  1907. 

Section  119 539 

Section  165 123,  126 

Section  384 339 

Section  398 339 

Section  519 485 

Section  520   485 

Section  591 485 

Section  606 485 

Section  848 141 

Section  1739    5 

Section  1740 6,  6 

Section  2528 ." 34 

Section  2529    34 

Section  2641    685 
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Section  2653 523,  525 

Section  2654 524,  525 

Section  26f  2    524 

Section  2776    17 

Section  2870    141,  145 

Section  2897    140  ct  seq. 

Section  3202 229  et  seq. 

Section  3212    230 

Section  3214 230 

Section  3234   452,  453 

Section  3236 551  ei  seq. 

Section  3248    453,  553 

Section  3253 554 

Section  3259    28  ct  seq. 

Section  3259,  subd.   63 95 

Section  3263   551  et  aeq. 

Sections  3304-3312   450  et  seq. 

Section  3481    230 

Section  3514    229 

Section  3519    229 

Section  3646    58i 

Section  3654 580 

Section  3659   578 

Section  3692 5 

Section  3741  5 

Section  3807    392 

Section  3808   34,  392 

Section  3810   393,  395 

Section  3822 390 

Section  3825    392 

Section  3829    391 

Section  3830    391 

Section  3832 391 

Section  3833   390,  391,  467 

Section  3834 391 

Section  3835 73 

Section  3836    391 

Section  3848    391,  466 

Section  3850  386  et  seq. 

Section  3892   391,  393 

Section  3898 392 

Section  3905    392 

Section  4295    36 

Section  4299    123 

'Section  4537 242 

Section  4852    252,  253 

Section  4981  51 

Section  5047    496 

Section  6051    278 

Section  5054 297,  310,  496 

Section  5055  310 

Section  5065   495 

Section  5071    14 

Section  5091   14 

Section  5248 357 

Section  5302    179 

SecUon  5303    179 

Section  5347    179 

Section  5364 241 
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Section  5365    241 

Bection  5366 241 

Section  5367 241 

Section  5370    241 

Section  5371    242 

Section  5715   298,  299 

Section  5800   299 

Section  6038    310 

Section  6039 300,  310,  500 

Section  6040   , 279,  310 

Section  6041   310 

Section  6048    310 

Section  6081    132 

Section  6086  310 

Bection  6099 68 

Section  6128   346,  349 

Section  6130    346 

Section  6192    7 

Section  6249    228 

Bection  6315    195,  483 

Section  6329 194 

Section  6339,  subd.   10 230 

Section  6445   165 

Section  6447,  subd.  1 165 

Section  6447,  subd.  3 163  et  seq. 

Section  6449,  subd.  1 163  ct  seq. 

Section  6450 165 

Section  6451 108,    112,  451 

Section  6476 451 

Section  6486 •. 4  et  seq. 

Section  6532 72 

Section  6539 117 

Section  6571 ' 154 

Section  6572 117 

Section  6588 529 

Section  6589 474,  529 

Section  6644 67 

Section  6645 67 

Section  6729 475 

Section  6763 578 

Section  6766 578 

Section  6794 464 

Section  6795 216 

Section  6944 392 

Section  7056 152 

Section  7057 152 

Section  7070 152 

Section  7071   152 

Section  7113 546 

Section  7115 546 

Section  7122 457 

section  7203 535  «t  seq. 

Section  7215 548 

Section  7218 371 

Section  7219 372 

Section  7224 370  et  seq. 

Section  7225 371 

Sections  7234-7249 194 

Section  7234 485 
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Section  7235 485 

Section  7237 486 

Section  7238 483 

Section  7241 197  ei  seq. 

Section  7241 481  et  aeq. 

Section  7242 200 

Section  7244 ; 196  et  seq. 

Section  7244 482  et  aeq. 

Section  7248 194 

Section  7254 27 

Section  7291 116,  118 

Section  7542 331 

bection  7649 330 

Section  7661 329 

Section  7662 329 

Section  7867 409 

Section  7871 63 

Section  7887 55,470 

Section  7887,  Bubd.  11 283 

Section  7917 252 

Section  7962,  rabds.  15,  16 153  et  aeq. 

Section  8020 470 

Section  8021 269 

Section  8062 10 

Section  8483 230 

Section  8535 230,  278  et  aeq. 

Section  8547 230 

Section  8548 230 

Section  8582 230 

Section  8765 230 

Section  8771 230 

Section  8834 230 

Section  9157 •. 187 

Section  9200 187 

Section  9201 187 

Section  9208 187 

Laws  or  1909. 

Chapter  50 523 

Page  147 571  et  aeq. 

Page  161 195 

Page  217 389 

Laws  or  1911. 

Chapter  30    645 

Chapter  58 230 

Chapter  98 34 

Chapter  107 228,   229 

Chapter  112    144,  228,  536 

Chapter  120 ' 321 

Chapter  135 230 

Laws  of  1913. 
Chapter  133 537  et  aeq, 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

Master  and  Servant — Death  of  Servant — Right  of  Action. 

1.    Heldt  that  section  6486,  Revised  Codes,  in  providing  that  when  the 
death  of  a  person  is  caused  by  the  "wrongful  act  or  neglect  of  another" 
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bis  heirs  or  personal  representatives  may  maintain  an  aetion  for  dam- 
ages, tftc,  implies  actionable  wrong  or  negligenee  toward  the  decedent 
and  not  toward  his  surviving  wife  and  cMldren;  held,  further,  tiiat  it 
did  not  create  a  cause  of  action  in  their  favor,  to  which  the  defendant 
eould  not  interpose  the  defenses  of  contributory  negligence,  assumption 
of  risk,  etc,,  but  that  their  right  to  recover  damages  depended  upon 
whether  decedent,  had  he  survived  the  injuries,  coidd  have  done  so. — 
Melville  t.  Butte-Balaklava  C.  Co.,  1. 

Construction. 

2.  Where  general  words  follow  particular  and  speeifie  ones,  the  former 
must  be  construed  to  mean  thinffs  of  the  kind  particulazized  bj  the 
latter. — Helena  Light  etc.  Co>  v.  City  of  Helena,  18. 

Statutes — Adoption  from  Other  States — Construction. 

3.  Adoption  of  a  statute  from  another  state  after  construction  by  its 
highest  court  carries  with  it  the  eonstruction  thus  placed  upon  it. — 
Miller  v.  MiUer,  160. 

Corporations — Annual  Beport — Strict  Construction  of  Statute. 

4.  Chapter  140,  Laws  of  1909,  is  penal  only  in  the  sense  that  it 
creates  a  liability  not  known  to  the  common  law,  and  therefore  must 
be  strictJy  construed. — ^Daily  v.  Marshall,  377. 

Amendatory  Statutes — Effect  on  Pending  Proceedings. 

5.  If  an  amendatory  Act  changes  the  very  basis  of  a  right  or  affects 
the  jurisdiction,  and  provision  is  not  made  for  a  saving  clause,  pro- 
ceedings initiated  under  the  old  law  may  not  be  completed  under  the 
new. — State  ex  reL  Jacobson  v.  Board,  531. 

STENOGRAPHEES. 
Beading  from  transcript  of  notes, — see  Evidence,  24. 

STOCK  AND  STOCKHOLDERS. 
See  Corporations. 

STREET  RAILROADS. 

Crowded  cars,  duty  of  carrier, — see  Personal  Injuries,  8^10. 

Power  of  eities  to  require  lighting  of  tracks, — see  Cities  and  Towns,  1-4. 

Removing  and  replacing  tracks  to  enable  city  to  lay  sewer — ^Invalidity  of 
contract, — see  Cities  and  Towns,  5,  6. 

Rights  of  travelers  on  bridge  occupied  by, — see  Personal  Injuries,  12. 

STREETS. 
Ordinarily  safe  condition  presumed,— see  Personal  InjurieB;  8(k 

SUBROGATION. 
See  Equity,  2;  Suretyship,  1-4. 

SUPREME  COURT. 
See,  also,  Appeal  and  Error. 

United  States  Supreme  Court — ^Decisions — Conclusiveness. 

1.  The  decision  of  the  supreme  court  of  the  United  States  on  a  federal 
question  is  conclusive  upon  a  state  supreme  court. — Quong  Wing  v. 
Kirkendall,  16;  Chicago,  M.  ft  St.  P.  Ry.  Co.  y.  Swindfihurvt^  119. 

Mont.,  VoL  47—42 
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8xjbety8hip. 

Official  bond,  nature  of  undertaking, — see   Contracts,   10. 

Equity — Subrogation — Nature  of  Remedy. 

1.  The  doctrine  of  subrogation  is  invoked  by  courts  of  equity  to  the 
end  that  justice  may  be  done  as  nearly  as  possible,  its  application  de- 
pending upon  the  circumstances  of  each  particular  case. — ^American 
Bonding  Co.  v.  State  Savings  Bank,  332. 

Liability — Subrogation. 

2.  Where  a  surety  company  had  to  make  good  a  county's  loss  occa- 
sioned by  the  misconduct  of  one  of  its  officers  in  issuing  fictitious 
jurors'  certificates  which  had  been  purchased  by  a  bank  and  paid  by 
the  county,  it  was  incumbent  upon  the  company  to  show  in  its  com- 
plaint, in  order  to  entitle  it  to  subrogation  to  the  right  of  action 
which  the  county  had  against  the  bank  for  the  recovery  of  the 
money  paid  under  a  mistake  as  to  its  liability,  that,  as  between  it  and 
the  bank,  in  equity  and  good  conscience  the  latter  should  bear  the  loss. 
American  Bonding  Company  v.  State  Savings  Bank,  332. 

Same — Complaint — Insufficiency. 

3.  Held,  under  the  above  rule,  that  the  complaint  which  did  not 
charge  negligence  or  wrongdoing  on  the  part  of  the  bank  in  purchas- 
ing the  fraudulent  certificates,  but  rather  disclosed  that  it  acted  in 
good  faith  in  the  premises  and  followed  an  established  custom  in 
dealing  in  them,  even  though  they  did  not  bear  the  impress  of  the 
official  seal  as  required  by  law,  failed  to  show  such  a  state  of  facts 
as  to  entitle  the  surety  company  to  be  subrogated  to  the  right  of  the 
county  to  recover  the  money  paid  to  the  bank. — American  Bonding  Go. 
V.  State  Savings  Bank,  332. 

Liability — Subrogation — Bights  of  Parties. 

4.  Semble:  It  would  seem  that  a  bank  which  cashed  fraudulent 
county  certificates  would,  in  the  event  the  county  had  refused  to  pay 
them,  have  had  a  right  of  action  against  the  surety  company  which  for 
a  consideration  undertook  to  be  responsible  for  the  official  miscon- 
duct of  the  person  issuing  the  same;  therefore,  the  company  may  not 
be  said  to  have  had  a  cause  of  action  against  the  bank  to  recover 
what  it  was  obliged  to  pay. — American  Bonding  Co.  v.  State  Savings 
Bank,  332. 

8UBPLUSAGB. 

Information  charging  gaming, — see  Criminal  Law,  1. 


SUBPBISE. 
Postponement  of  trial,  discretion, — see  District  CourtSi  7. 

TAX  DEEDS. 

Tax  Sales — Mistakes  in  Assessment — Effect  on  Deed. 

1.  Under  the  rule  that  when  land  is  sold  as  the  property  of  a  par- 
ticular person  for  taxes  which  have  been  correctly  imposed  upon  it, 
no  misnomer  or  other  mistake  relating  to  the  ownership  thereof  affects 
the  sale  or  renders  it  void  or  voidable,  a  tax  deed  which  recited  that 
the  property  in  question  was  sold  for  taxes  upon  an  assessment  to 
"American  Mining  Co.  et  al.,"  was  not  void,  the  mistake  of  the  as- 
sessor in  not  assessing  to  all  the  owners,  if  known  to  or  readily  ascer- 
tainable by  him,  having  been  in  the  nature  of  an  irregularity  or  in- 
formality only. — Cullen  v.  Western  Mtg.  etc.  Co.,  513. 

Failure  to  Recite  Year  of  Assessment — ^Effect. 

2.  Where  from  recitals  in  a  tax  deed  the  year  of  the  assessment  of 
realty  for  the  nonpayment  of  taxes  on  which  it  was  sold  was  madf  ap- 
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parent  indirectly,  the  fact  that  it  contained  no  direct  statement  impart- 
ing such  information  did  not  render  the  deed  void. — CuUen  ▼.  Western 
Mtg.  etc.  Co.,  513. 

Sale  Void,  When. 

3.  A  Bale  of  all  the  real  property  on  which  taxes  were  delinquent, 
at  one  time  for  a  lump  sum  to  the  county,  though  belonging  to  \^rious 
owners,  was  void,  and  therefore  did  not  constitute  a  bar  to  a  resale 
for  delinquency  the  succeeding  year. — CuUen  v.  Western  Mtg.  etc.  Co., 
513. 

Conclusiveness — Statutes — Construction. 

4.  The  clause  of  section  2654,  Revised  Codes,  as  amended  (Laws  1909, 
Ch.  50),  making  a  tax  deed  conclusive  evidence  of  all  proceedings 
leading  up  to  its  execution,  refers  to  acts  and  proceedings  required  at 
the  hands  of  the  officers  charged  with  duties  in  relation  to  assessment 
and  taxation,  and  not  to  something  necessary  to  be  done  by  the  ap- 
plicant for  the  deed. — Cullen  v.  Western  Mtg.  etc.  Co.,  513. 

Application  for  Deed — Defective  Affidavit. 

5.  Held,  that  the  affidavit  filed  by  an  applicant  for  a  tax  deed  which 
showed  a  service  of  the  notice  of  application  by  posting  only,  without 
any  service  upon  any  of  the  owners,  and  failed  to  aver  that  the  prem- 
ises were  unoccupied  so  as  to  authorize  posting  (Pol.  Code  1895,  sees. 
3895,  3896;  Rev.  Codes,  sees.  2651,  2652),  was  jurisdictionally  defective, 
and  that  a  deed  issued  notwithstanding  such  defects  in  the  affidavit — 
the  basis  of  action  by  the  treasurer  in  the  premises — was  void. — Cullen 
V.  Western  Mtg.  etc.  Co.,  513. 

Setting  Aside — Statutes — ^Limitations — Pleading. 

6.  Section  2654  as  amended  (Laws  1909,  Chap.  50),  providing  that  any 
right  of  action  to  set  aside  a  tax  deed  issued  theretofore  shall  be 
barred  unless  suit  be  commenced  within  two  years  from  the  passage  of 
the  Act,  being  a  statute  of  limitation,  must  be  pleaded  in  the  answer 
by  one  seeking  to  take  advantage  of  it. — Cullen  v.  Western  Mtg.  etc. 
Co.,  513. 

Same — Applicability  of  Statute— Actions — Technicalities. 

7.  Where  the  sole  aim  of  an  action  is  to  do  away  with  a  tax  deed 
as  a  claim  of  title  adverse  to  the  plaintiff,  it  is  an  action  "to  set  aside 
or  annul"  a  tax  deed  so  as  to  make  the  provision  of  section  2654,  supra^ 
applicable,  even  though  it  may  be  termed  one  to  quiet  title. — Cullen  y. 
Western  Mtg.  etc.  Co.,  513. 

TAXES. 

Imposing  tax  upon  interstate  commerce,  invalidity  of  statute, — see  Con- 
stitution, 1. 

Payment  of,  by  defendant  in  suit  for  specific  performance  found  at  faulty 
no  defense, — see  Specific  Performance,  14. 

TECHNICALITIES. 
See  Appeal  and  Error,  27;  Tax  Deeds,  7. 

TENDER. 
See  Contracts,  12;  Specific  Performance,  8. 

THEORY  OP  CASE. 
See,  also,  Appeal  and  Error,  17,  18,  25,  34. 

Instructions — When  Properly  Refused. 

1.  An  instruction  unsupported  by  the  pleadings  or  evidence,  as  well 
as  contrary  to  the  theory  on  which  the  party  offering  it  tried  the 
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ease,  may  properly  be  refused. — Melzner,  Admr.,  y.  Baven  Chopper  Oo^ 
351. 

THREATS. 
Admissibility,— see  Criminal  Law,  10,  11. 

TRESPASSERS. 

Rights  of  travelers  on  bridge  used  by  street  railways, — see  Personal  In- 
juries, 12. 

Mining  Claims — ^Liability  of  Owner. 

1.  Though  a  plaintiff  infant  was  a  technical  trespasser  upon  defend- 
ant's mining  claim,  into  an  unguarded  shaft  on  which  he  fell,  the 
defendant's  omission  to  comply  with  the  requirement  imposed  upon 
him  by  section  8535,  Rev.  Codes,  rendered  him  liable  to  damages  for  in- 
juries suffered  by  the  plaintiff. — Conway  y.  Monidah  Trust,  260. 

TRIAL. 

See  Amendments;  Burden  of  Proof;  Continuances;  Cross-examination f 
Declarations;  Discretion;  Dismissal;  District  Courts;  Evidence;  Ex- 
ceptions; Findings;  Instructions;  New  Trial;  Nonsuit;  Objections; 
Pleading  and  Practice;  Postponement;  Theory  of  Case;  Varianeef 
Verdicts. 

TRUSTS. 

In  Real  Property — Creation — Insufficiency  of  Writing. 

1.  Held,  that  an  instrument  claimed  by  plaintiff  to  have  created  as 
express  trust  in  real  property  in  his  favor,  which  neither  indicated 
an  intention  on  the  part  of  the  plaintiff  to  create  a  trust  nor  showed 
that  defendant  was  accepting,  or  acknowledging  the  existence  of,, 
one,  nor  the  purpose  of  its  creation,  nor  what  disposition  defend- 
ant was  to  make  of  the  property,  was  insufficient  to  constitute  the 
latter  a  trustee  as  alleged. — ^Mantle  v.  White,  234. 

Same — Presumptions — Statute  of  Frauds. 

2.  From  the  fact  that  the  subject  of  an  alleged  trust  was  real  prop- 
erty, the  presumption  arises  that  the  creation  of  it  was  evidenced  by^ 
a  writing  as  required  by  the  statute  of  frauds. — ^Mantle  v.  White,  234. 

Same — Evidence — Pleading — Reply — Estoppel. 

3.  Plaintiff,  having  in  his  reply  specificaUy  denied  allegations  in  tlie- 
answer  of  defendant  relative  to  the  establishment  of  an  express  tnut 
in  realty,  was  not  in  position  to  rel^  upon  defendant's  pleading  ta 
supplement  his  own  insufficient  showing  in  that  respect. — Mantle  t. 
White,  234. 

Personal  Property. 

4.  A  trust  concerning  personal  property  may  be  created  in  parol.^ 
Mantle  t.  White,  234. 

UNDERTAKINGS. 
See  Bonds. 

UNDUE  INFLUENCE. 
See  Wills,  1-3. 

UNITED  STATES  SUPREME  COURT. 
Conclusiveness  of  decisions,— see  Appeal  and  Error,  !• 
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VACANCIES. 
Failure  to  take  official  oath,  effect, — see  Cities  and  Towns,  13. 

In  city  council, — see  Cities  and  Towns,  14>16. 

■ 
VARIANCE. 

Immaterial, — see  Pleading  and  Practioe,  lA. 

• 

VENDOB  AND  PUBCHASBE. 
See  Contracts. 

VBBDIOTS. 
Excessive, — see  Personal   Injuries,   11,  38,   42;    Slander,  5. 

When  Contrary  to  Law. 

1.  A  yerdict  cannot  be  said  to  be  contrary  to  law,  unless  the  evi- 
dence is  such  that  the  jury  may  not  find  otherwise  than  in  accordance 
with  the  theory  of  the  instructions,  and  yet  have  ventured  to  do  so. — 
Previsich  v.  Butte  £1.  By.  Co.,  170;  Melzner,  Admr.,  v.  Baven  Copper 
Co.,  351. 

Verdict  on  Conflicting  Evidence — Conclusiveness. 

2.  A  verdict  attacked  on  the  ground  of  insufficiency  of  the  evidence 
to  sustain  it  will  not  be  disturbed  on  appeal  where  the  evidence  is 
conflicting  and  where  the  court,  after  consideration  of  a  motion  for 
new  trial,  stamped  the  finding  of  the  jury  with  its  approval  by  deny- 
ing the  motion. — Previsich  v.  Butte  El.  By.  Co.,  170. 

Equity — General  Verdict — Submission  Erroneous. 

3.  In  an  equity  case  a  general  verdict  should  not  be  submitted  to 
the  jury. — Moss  v.  Goodhart,  257. 

Joint  Tort-feasors — Verdict  as  to  One  Only — Effect. 

4.  Where  the  verdict  in  an  action  for  wrongful  death  brought 
jointly  against  a  mine  operator  and  a  hoisting  engineer  under  section 
5248,  Bevised  Codes,  by  which  the  former  is  made  responsible  for  in- 
juries to  his  employees  under  the  maxim  respondeat  st^perior,  was 
silent  as  to  the  engineer,  the  failure  of  the  jury  to  find  as  to  him  was 
not  a  finding  of  non-negligence  on  his  part,  but  should  be  regarded 
as  no  finding  as  to  him. — Melzner,  Admr.,  v.  Baven  Copper  Co.,  351. 

VEBinCATION. 
Of  statement  of  election  contest,  sufficiency, — see  Pleading  and  Practice,  17. 


VTCE-PBESrCIPALS. 
See  Personal  Injuries,  47,  48. 

WAIVEB. 
Of  defect  in  pleading  by  answering  to  merits, — see  Pleading  and  Practice,  10. 

WATEB  AND  WATEB  BIGHTS. 

Adverse  Claims— Complaint — Sufficiency. 

1.  The  complaint  in  an  action  to  determine  conflicting  elainu  to  a 
water  right,  alleging  that  plaintiff  was  the  owner  of  an  undivided 
one-half  interest  in  said  right  and  that  defendant  claimed  an  interest 
therein  adverse  to  that  of  plaintiff,  but  that  such  claim  was  without 
right,  was  sufficient  to  put  the  defendant  upon  hia  defense.-^Bennett 
v.  Quinlan,  247. 
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Determination  of  Rights  of  Defendants  Inter  Sese—Bes  Adjudicata—VTe- 
sumptions — ^Parties — Statutes. 

2.  The  provision  of  section  4852,  Revised  Codes,  that  in  a  water 
right  suit  the  plaintiff  may  make  any  and  all  persons  who  have  diverted 
water  from  the  stream  in  controversy  parties,  and  the  court  may  in 
one  judgment  settle  the  rights  of  all  of  them  in  one  decree,  being 
permissive  only,  there  was  no  presumption  that  the  respective  interests 
of  joint  owners  in  an  undivide(l  water  right  had  been  adjudicated 
inter  sese  in  a  suit  in  which  their  predecessors  were  codefendants,  in  the 
absence  of  a  showing  to  that  effect  upon  the  face  of  the  decree  or 
the  judgment-roll. — Bennett  v.  Quinlan,  247. 

Ses  Ad  judicata — Decree — Parol  Evidence — Admissibility. 

3.  Where,  because  of  the  loss  or  destruction  of  the  record  in  a  water 
right  suit  (with  the  exception  of  the  findings  and  decree),  it  was 
impossible  to  determine  whether  the  respective  rights  of  two  codefend- 
ants  had  been  adjudicated  inter  sese,  the  trial  court  in  a  subsequent 
action  between  their  successors  properly  admitted  parol  evidence  to 
ascertain  what  rights  had  been  determined  in  such  action. — ^Bennett  v. 
Quinlan,  247. 

Decree — Joint  Interest — Presumptions. 

4.  The  presumption,  if  any,  that  where  parties  .were  by  decree 
awarded  a  joint  interest,  without  specifically  fixing  the  extent  of  the 
interest  of  each,  they  were  each  entitled  to  an  equal  share  therein, 
was  not  conclusive,  as  between  their  successors  in  interest  who  had  full 
knowledge  of  the  extent  of  the  rights  of  their  predecessors,  but  prima 
facie  only. — Bennett  v.  Quinlan,  247. 

Violation  of  Decree — Nominal  Damages. 

5.  Though  the  violation  of  a  water  right  decree  may  give  rise  to  a 
proceeding  in  contempt,  it  is  not  sufficient  to  constitute  a  cause  of 
action  even  for  nominal  damages,  since  one  to  whom  such  a  right  is 
decreed  neither  owns  the  water  nor  the  channel  of  the  stream  out  of 
which  it  is  taken,  but  merely  has  the  right  to  use  the  water  when  it  is 
needed;  and  therefore  the  rule  that  in  a  case  of  trespass  upon  real  prop- 
erty, strictly  speaking,  the  plaintiff  has  a  right  of  action  for  nominal 
damages,  at  least,  has  not  any  application. — Wallace  v.  Weaver,  437. 

Depositing  Debris — Evidence  as  to  Conditions  on  Adjoining  Lands — When 
Inadmissible. 

6.  In  the  absence  of  a  showing  that  the  conditions  at  the  two  places 
were  similar,  defendants*  evidence  that  debris  had  not  been  deposited 
upon  land  edtuated  above  that  of  plaintiff,  for  damage  to  crops  on 
which,  because  of  defendants'  wrongful  use  of  water,  plaintiff  sought 
damages  and  injunctive  relief,  was  improperly  admitted. — Wallace  v. 
Weaver,  437. 

Extent  of  Ri^ht  of  Prior  Appropriator. 

7.  A  prior  appropriator  of  all  the  water  in  a  stream  is  entitled  to  the 
maximum  flow  when  needed,  and  may  not  be  limited  to  the  average 
flow. — Wallace  v.  Weaver,  437. 

WILLS. 

Contest  of  Probate — Pleading — Insufficiency — Harmless  Error. 

1.  Where  in  a  will  contest  the  jury,  while  making  a  finding  as  to  tes- 
tamentary incapacity,  failed  to  find  undue  influence,  though  the  state- 
ment of  contest  sought  to  set  the  instrument  aside  on  both  grounds, 
and  the  decree  was  based  solely  on  the  finding  as  made,  the  question 
whether  the  pleading  sufficiently  alleged  undue  influence,  held  imma- 
terial.— ^Murphy  v.  Nett,  38. 
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trndue  Influence — ^Pleading — Sufficiency. 

2.  The  allegation  of  undue  influence  in  a  statement  of  contest  of  a 
proposed  will  need  not  specify  with  particularity  the  entire  details  of 
the  manner  in  which  such  influence  was  exercised;  if  ultimate  facts 
are  alleged  from  which  the  legal  conclusion  of  undue  influence  fairly 
follows,  the  pleading  is  sufiicient  to  support  proof. — Murphy  v.  Nett,  38. 

Same — ^What  may  Constitute. 

3.  Demands  and  importunities  may  amount  to  undue  influence,  without 
being  coupled  with  fraud,  threats  or  misrepresentation;  whether  they 
do  or  not  depending  upon  what  they  were,  how  persistently  and  under 
what  circumstances  they  were  employed,  and  whether  the  mind  of  the 
testator  was  so  infirm  as  to  be  overpowered  by  them. — ^Murphy  v.  Nett, 
38. 

Injustice  of — Admissibility  in  Evidence — ^For  What  Purpose. 

4.  Under  the  rule  that,  though  the  injustice  or  unreasonableness  of  a 
will  is  not  alone  sufficient  to  cause  its  rejection,  it  is  a  circumstance 
bearing  upon  the  questions  of  testamentary  capacity  and  undue  in- 
fluence, the  facts  that  the  testator's  mother  (contestant)  had  trans- 
ferred all  her  real  and  personal  property  to  him  and  that  he  knew  this 
before  he  made  his  will,  naming  a  sister  his  sole  beneficiary,  were  prop- 
erly admitted  in  evidence. — Murphy  v.  Nett,  38. 

Declarations  of  One  of  Several  Beneficiaries — When  Admissible. 

5.  The  rule  that  where  there  are  two  or  more  beneficiaries  under  a  will 
having  a  common  or  several,  but  not  joint,  interest  in  its  provisions, 
the  declarations  of  one  of  them  as  to  testamentary  capacity  or  undue 
influence  are  inadmissible  to  affect  its  validity,  has  no  application 
in  a  case  where  the  anly  real  beneficiary  to  be  adversely  affected  by 
such  declarations  was  declarant  (proponent  of  the  instrument),  the 
others,  to  each  of  whom  was  left  one  dollar,  having  been  beneficiaries 
in  name  onJy. — Murphy  v.  Nett,  38. 

Insanity — Invading  Province  of  Jury — Expert  Testimony — ^When  not  Ob- 
jectionable. 

6.  Where  the  validity  of  a  will  was  attacked  on  the  ground  that  at 
the  time  of  its  execution  testator  was  insane, — contestee  asserting  that 
he  then  had  a  lucid  interval,  and  contestant  maintaining  that  his  ail- 
ment did  not  permit  of  hicid  intervals,  the  evidence  showing  that 
shortly  before  and  soon  after  the  date  of  the  instrument  he  was  shown 
to  have  been  of  unsound  mind,  dying  ultimately  of  dementia, — rebuttal 
testimony  by  insanity  experts  that  in  their  opinion  testator  could  not 
have  had  a  lucid  interval  at  the  time  in  question,  held,  not  objection- 
able as  invading  the  province  of  the  jury. — ^Murphy  v.  Nett,  38. 

Same — Capacity  to  Make — Test — Instruction — Proper  Befusal. 

7.  While  contractual  capacity  implies,  prima  facie,  capacity  to  make 
a  will,  neither  is  a  test  for  the  other,  and  the  presence  or  absence  of 
one  does  not  conclusively  establish  the  presence  or  absence  of  the  other; 
hence,  an  instruction  in  a  will  contest  that  a  less  degree  of  mind  is  re- 
quired to  execute  a  will  than  is  necessary  to  execute  a  contract  was 
properly  refused.— Murphy  v.  Nett,  38. 

Evidence — Sufficiency. 

8.  Where  in  a  will  contest  there  was  ample  evidence  to  sustain  it  and 
substantial  evidence  against  its  validity,  the  decree  of  tiie  trial  court 
will  not  be  disturbed  on  appeal  for  alleged  insufficiency  of  the  evidence 
to  sustain  it. — Murphy  v.  Nett,  38. 

WITNESSES. 
See,  also.  Cross-examination;  Evidence. 
Expert,  invading  province  of  jury, — see  Evidence,  5. 
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WOBDS  AND  PHEASEa 
"Actions- 
State  ex  rel.  Bennetts  v.  Duncan,  451. 

"Aotnar*  delivery" — 

Taylor  v.  Malta  Mercantile  Co.,  350. 

"A  majority  of  the  whole  number  of  the  members  elected"— (Bev.  CodeSi 
sec.  3263.) 
State  ex  rel.  Wilson  y.  WilHs,  551. 

''A  majority  vote  of  the  members" — (Bev.  Codes,  see.  3236.) 
State  ex  rel.  Wilson  v.  Willis,  552. 

"Anj  such  shaft" — (Kev.  Codes,  sec.  8535.) 
Conway  v.  Monidah  Trust,  281. 

'•Bond,"  official- 
City  of  Butte  y.  Goodwin,  167. 

"Cause  of  actiosi"  for  tort — 
Wallace  y.  Weaver,  442. 

"City  or  town"— (Laws  1911,  p.  205.) 

State  ex  rel.  Powers  y.  District  Court,  228  si  9eq, 

"Civil  action" — 

Bailey  y.  Edwards,  371. 

"Claims  against  estate" — 

In  re  Williams'  Estate,  330. 

"Connivanoe"— (Bev.  Codes,  sec.  3659.); 
Earwell  v.  Parwell,  678. 

"Continued"  change  6f  possession — 

Taylor  y.  Malta  Mercantile  Co.,  850. 

"County,"— 

Hersey  y.  Neilson,  141  et  seq. 

"Defendant"  for  "plaintiff"— 
Ivanhofl  v.  Teale,  117. 

"DemandB  and  importunities"— 
Murphy  v.  Nett,  52,  53. 

"Duly  given  and  made" — Judgment- 
City  of  Butte  v.  Goodwin,  154. 

"Exercising  judicial  functions" — (Bev.  Codes,  sec.  7203.) 
State  ex  rel.  Jacobeon  v.  Board,  535. 

"Fine"— (Const.,  Art.  Ill,  sec.  20.) 
Daily  y.  Marshall,  399. 

"Incorporated  city  or  town" — (Const.,  Art.  VIII,  see.  1.) 
State  ex  rel.  Powers  v.  Dale,  229. 

**Lo<»l"  law- 

Hersey  y.  Neilson,  147. 

''Mandamus"—- 

Bailey  v.  Edwards,  371;  State  ex  rel.  Bennetts  y.  Donean,  451. 

"Minutes  of  the  court" — (Bev.  Codes,  sec.  6795.) 
Moore  v.  Butte  Electric  By.  Co.,  215. 

"Municipal"— 

Hersey  v.  Neilson,  140. 
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"Mnnieipal  eorporation'' — 

Heraej  ▼.  N«il8on,  140  et  seq, 

''Quad- judicial  funetions" — 

State  T.  Board  of  County  GommiflBioiien,  637. 

"Bailioad"  and  "railway*'— (Bev.  Codee,  see.  3259.) 

Helena  L.  &  Ry.  Co.  v.  City  of  Helena,  33  et  aeq. 

"Session"  of  oourt^(Bev.  Codes,  sec.  7241.) 
Curry  v.  MeCaffery,  197. 

"Special"  law— 

Hersey  y.  Neilson,  147. 

"Subrogation"— 

American  Bonding  Co.  ▼.  State  Savings  Bank,  338. 

"Term"  of  court— (Bev.  Codes,  sec.  7241.) 
Curry  v.  McCaffery,  197. 

"Thereupon"— (Rev.  Codes,  sec.  7241.) 
Stephens  y.  Nacey,  482. 

"Time  of  essence  of  contract" — 

Fratt  y.  Daniels-Jones  Co.,  469  et  aeq, 

"To  read  as  follows" — Amended  statute — 

State  y.  Board  of  County  Commissioners,  539. 

"Town"— 

State  ez  rel.  Powers  y.  Dale,  229. 

"Undue  influenoe" — 

Murphy  y.  Nett,  51. 

"Willful  desertion"— (Rey.  Codes,  sec.  3646.) 
Farwell  y.  Farwell,  581. 

"Willful  neglect"— (Rey.  Codes,  sec  3654.) 
Farwell  y.  FarweD,  580. 

"Without  contributory  negligence  on  his  part" — (Rev.  Codes,  sec.  5248.) 
Helzner,  Admr.,  y.  Raven  Copper  Co.,  357. 

"Working  place"  of  coal  miner — (Laws  1911,  Chap.  120,  sec.  83.) 
Kallio  v.  Northwestern  Imp.  Co.,  321,  322. 

"Wrongful  act  or  neglect  of  another" — (Rev.  Codes,  sec  6486.) 
Melville  v.  Butte-BaJaklava  Copper  Co.,  8  et  aeq, 

WRITS. 
See  Certiorari;  Ii^unction;  Mandamus;  Prohibition. 


TABLE  OF  MONTANA  CASES  CITED— VOL.  47. 


Allen  V.  Bear  Creek  Coal  Co.,  43  Mont.  269 179 

(Verdict  Contrary  to  Law — Definition.) 

(Master  and  Servant — Safe  Place — Duty  of  Master) 321 

(Instructions — ^Jury  must  Obey) 445 

American  Min.  Co.  y.  Basin  &  Bay  State  Min.  Co.,  39  Mont.  476.  .108,  113 

Arnold  v.  Fraser,  43  Mont.  540 299 

(Sales— Cancellation— Rescission.)     COMMENTED    UPON. 
(Same) 495 

Badovinac  v.  Northern  Pac.  Ry.  Co.,  39  Mont.  454 276,  420 

(Personal   Injuries — Contributory  Negligence — Complaint.) 
Bair  v.  Struck,  29  Mont.  45 537 

(Board   of   County   Commissioners — QiMwt* judicial   Functions.) 
Ball  V.  Gussenhoven,  29  Mont.  321 276 

(Personal  Injuries — Contributory  Negligence — ^Complaint.) 
Bean  v.  Missoula  Lumber  Co.,  40  Mont.  31 346 

(Offer  of  Proof — Failure  to  Make — Effect.) 
Beeler  v.  Butte  &  London  etc.  Co.,  41  Mont.  465 357 

(Master  and  Servant — Bespondeat  Superior,) 
Bennett  Bros.  v.  Congdon,  20  Mont.  208 67 

(Injunction  Pendente  Lite — Discretion.) 
Bennett  Bros.  v.  Tam,  24  Mont.  457 297 

(Contracts  of  Sale — Breach — Return  of  Part  Payment.) 
Birney  v.  Warren,  28  Mont.  64 523 

(Tax  Deeds.) 
Birsch  v.  Citizens'  El.  Co.,  36  Mont.  574 276,  421 

(Personal  Injuries — Contributory  Negligence — Complaint.) 
Bliss  V.  Wolcott,  40  Mont.  491 445 

(Instructions — ^Jury  must  Obey.) 
Bordeaux  v.  Bordeaux,  43  Mont.  102 264 

( Equity  Cases — Errors — Presumptions.) 

(Same — Special  Findings — Duty  of  Appellant) 578 

Boston  &  Mont.  etc.  Co.  v.  Montana  Ore  Pur.  Co.,  24  Mont.  142. .. .  264 

(Corporations — Action  by  Stockholder — Demand.) 
Bourke  v.  Butte  Electric  Ry.  Co.,  33  Mont.  267 423 

(Personal  Injuries — Excessive  Verdicts.) 
Boyd  V.  Desrozier,  20  Mont.  444 67 

(Injunction  Pendente  Lite — Discretion.) 
Boyd  V.  Huffine,  44  Mont.  306 109 

(Equity  Cases — Findings — Conclusiveness.) 
Bracey  v.  Northwestern  Imp.  Co.,  41  Mont.  338 11 

(Personal  Injuries — Contributory  Negligence — Effect.) 
Brandt  v.  Mcintosh,  47  Mont.  70 264 

(Corporations — Receiver — Action  by  Stockholder — Deifiand.) 
Brophy  v.  Idaho  P.  &  P.  Co.,  31  Mont.  279 80 

(Contracts — Offer  and   Acceptance.) 
Brown  v.  Daly,  33  Mont.  523 164 

(Correct  Judgment — Wrong  Reason — Affirmance.) 

Csdy  V.  Zimmerman,  20  Mont.  225 350 

(Personal  Property — Sale — Delivery — Sufficiency.) 

(667) 


668  Table  of  Montana  Cases  Cited — ^Vol.  47. 

Callahan  y.  Chicago  etc.  B7.  Co.,  47  Mont.  401 567 

(Personal  Injuries.) 
Campbell  v.  Great  Falls,  27  Mont.  37 465 

(Complaint — Sufficiency — Appeal.) 
Carlson  v.  City  of  Helena,  39  Mont.  82 06 

(Municipal  Contracts — Limitations.) 
Casey  v.  Wright,  14  Mont.  315 525,  526 

(Tax  Deeds— Validity.) 
Charles  Schatzlein  Paint  Co.  v.  Passmore,  26  Mont.  500 465 

(Complaint — Sufficiency — Appeal.) 
Chessman  y.  Hale,  31  Mont.  577 372 

(Jury  Trial.) 
Childs  V.  Ptomey,  17  Mont.  502 131 

(Appeal — Theory  of  Case.) 
Chowen  y.  Phelps,  26  Mont.  524 167 

(Statutes  of  Limitation — ^Duty  of  District  Court.) 
Christiansen  y.  Aldrich,  30  Mont.  446 68,  69 

(Specific  Performance — Complaint — Sufficiency.) 

(Trial — Postponement — Discretion) 475 

Chumasero  y.  Potts,  2  Mont.  242 371,  372 

(Mandamus,) 
City  of  Helena  y.  Began,  27  Mont.  135 53» 

(Statutes — ^Amendments.) 
City  of  Liyingston  y.  Woods,  20  Mont.  91 163 

(Public  Funds — Treasurers  not  Insurers.) 
Clark  y.  American  D.  ft  M.  Co.,  28  Mont.  46& 299,  495 

(Realty— Sale— Cancellation — ^Bescission.) 
aifton  y.  Willson,  47  Mont.  305 297,  495 

(Contracts  of  Sale — Breach — Beturn  of  Part  Payment.) 
Cobban  y.  Hecklen,  27  Mont.  245 105 

(Specific  Performance.) 

(Cross-examination — Extent) 431 

Cobban  y.  Hinds,  23  Mont.  338 525 

(Tax  Deeds— Validity.) 
Cohen  y.  Clark,  44  Mont.  151 64 

(Eyidence — ^Motion  to  Strike-r-When  Too  Late.) 

(Theory  of  Case — Appeal) 264,  445 

Cook-Beynolds  Co.  y.  Chipman,  47  Mont.  289 495 

(Contracts — ^Bescission — ^Cancellation.) 

(Sales — Breach  of  Contracts — Return  of  Part  Payment).  .496,  500 
Coombs  y.  Barker,  31  Mont.  526 465 

(Corporations — Officers  may  Adyance  Funds.) 
Cornish  y.  Floyd-Jones,  26  Mont.  153 545 

(New  Trial  Order — Appeal — Becord.) 
County  of  Silyer  Bow  y.  Dayies,  40  Mont.  415 337 

(Cited.) 

(Official  Misconduct — Defenses) 440 

(Complaint — Sufficiency — Implication)     391 

Criswell  y.  Montana  Central  By.  Co.,  18  Mont.  167. 397 

(Corporations — Foreign  and  Domestic — Constitution.) 
Cummings  y.  Helena  &  L.  S.  &  B.  Co.,  26  Mont.  434 275 

(Personal  Injuries — Contributory  Negligence— Complaint.) 
Cummings  y.  Bei'ns  Copper  Co.,  40  Mont.  599 215 

(Motion  for  New  Trial — Qrounds.) 
Curry  y.  McCaffery,  47  Mont.  191 452 

(Election  Contests — Trial — Limitation.) 

Daly  Bank  &  T.  Co.  v.  Great  Falls   St.  By.  Co.,  32  Mont.  295.  .33  et  9e^ 
(Bailroad — Bailway — Definition.) 


Table  op  Montana  Cases  Cited — ^Vol.  47.  669 

Davenport  ▼.  Kleinschmidt,  6  Mont.  502 31 

(Municipal    Corporations — Powers.) 

(Municipal  Contracts — Limitations)   96 

Deer  Lodge  County  v.  United  States  F.  ft  G.  Co.,  42  Mont.  315 154 

(Statutory  Construction.) 
Dempster  y.  Oregon  Short  L.  Br.  Co.,  37  Mont.  335..., 131,  2&4 

(Theory  of  Case — Appeal.) 
Denninck  v.  West  Gallatin  L  Co.,  28  Mont.  255 312 

(Pleading.) 
Dillon  ▼.  Great  Northern  By.  Co.,  38  Mont.  485 8 

(Survival  of  Action.) 

(Personal  Injuries — Contributory  Negligence  Bars  Becovery) . .     11 

(Tort — Cause  of  Action — Definition.) 442 

Dodge  V.  Jones,  7  Mont.  121 350 

(  Livestock — Sale — Delivery. ) 
Dodflon  V.  Nevitt,  5  Mont.  518 830 

(Probate  law— Claims  Against  Estate.)     DISTINGUISHED. 
Dolenty  v.  Broadwater  County,  45  Mont.  261 528 

(Tax  Sales— Statute  of  Limitations.) 
Dorais  v.  Doll,  33  Mont.  314 475 

(Pleadings— Amendments.) 

(Trial — ^Postponement — Discretion)     475 

Driscoll  V.  Clark,  32  Mont.  172 277 

(Personal  Injuries — ^Trespassers.) 
Dneie  v.  Ford,  8  Mont.  233 14 

(Statute  of  Frauds.) 
Darfee  v.  Harper,  22  Mont.  354 131 

(Appeal — Theory  of  Case.) 

Eadie  v.  Eadie,  44  Mont.  391 117 

(Pleadings — Defects — Waiver  by  Answer.) 
Egan  V.  Montana  C.  By.  Co.,  24  Mont.  569 277 

(Personal  Injuries— Trespassers.) 
Elkhorn  T.  Co.  v.  Mining  Co.,  16  Mont.  322 398 

(Corporations — Annual  Beports — ^Direetors — ^Penal  Statute.) 
Emerson  v.  McNair,  28  Mont.  578 546 

(New  Trial  Order — ^Appeal — Becord.) 

Finlen  v.  Heinze,  32  Mont.  354 108 

(Specific  Performance.) 
First  Nat.  Bank  v.  Carroll,  35  Mont.  302 212 

(Damages — ^Loss  of  Profits — Evidence.) 
Flaherty  v.  Butte  El.  By.  Co.,  43  Mont.  141 529 

(Pleadings — Amendments.) 
Forquer  v.  North,  42  Mont.  272 846 

(Offer  of  Proof — Failure  to  Make — Effect.) 
Forrester  v.  Boston  ft  Mont.  etc.  Co.,  21  Mont.  544 67 

(Injunction  Pendente  Lite — ^Discretion.) 
Franklin  v.  Franklin,  40  Mont.  348 528 

(Tax    Deeds.) 
Frederick  v.  Hale,  42  Mont.  153 345 

(Offer  of  Proof — ^Failure  to  Make— Effect.) 

(Same — Curing  Error) 346 

Galvin  v.  CyGorman,  40  Mont.  391 264 

(Theory  of  Case — Appeal.) 
Gamer  v.  Glenn,  8  Mont.  371 216 

(Motion  for  New  Trial — Grounds.) 


670  Table  op  Montana  Cases  Citei>— Vol.  47. 

Cans  &  Klein  L  Co.  ▼.  Sanford,  35  Mont.  295 578 

(Special   Findings — Duty   of   Appellant.) 
Gans  V.  Switzer,  9  Mont.  408 390  et  seq. 

(Corporations — Annual  Report — Failure  to  Make.) 

(Same — Corporate  Existence — How  Ended) 395 

Oehlert  v.  Quinn,  35  Mont.  451 346 

(Fraud      in      Law  —  Evidence  —  Inadmissibility.)      DISTIN- 
GUISHED. 
GUlies  V.  Clarke  Fork  Coal  Co.,  32  Mont.  320 62 

(New  Trial  Order — Affirmance,  When.) 
Gleason  v.  Missouri  R.  P.  Co.,  46  Mont.  395 445 

(Instructions — Jury  must  Obey.) 
Gordon  v.  Northern  Pac.  Ry.  Co.,  39  Mont.  571 303 

(Special  Damages — ^Pleading.) 

Hardeaty  v.  Largey  Lumber  Co.,  34  Mont.  151 415 

(Negligence — Bes  Ipsa  Loquitur,) 
Harmon  v.  Fox,  31  Mont.  324 391 

( Complaint — Sufficiency — Implication. ) 
Harrington  v.  Butte  etc.  Ry.  Co.,  36  Mont.  478 62 

(New  Trial  Order — Affirmance,  When.) 

(Judgment — Correct   Result — ^Wrong  Reason — Affirmance.) 164 

Hefferlin  v.  Karlman,  29  Mont.  139 244 

( Realty — Trusts — Creation — Presumptions. ) 
Hefferlin  v.  Karlman,  30  Mont.  348 269 

(Cross-examination — Undue  Restriction.) 
Helena  Con.  Water  Co.  v.  Steele,  20  Mont.  1 142 

(Municipal  CorpOration8r--Self -government.) 
Hendrickson  v.  WaUace,  29  Mont.  504 131 

(Theory  of  Case — ^Appeal.) 
Hogan  V.  Kelly,  29  Mont.  485 41^ 

( Agents — ^Declarations— £e«  Gestae, ) 
HoUenback  y.  Stone  &  Webster  E.  Corp.,  46  Mont.  559 420 

(Personal  Injuries — Contributory  Negligence^Com plaint.) 

(Exceesive   Verdicts) 42a 

Hunter  v.  Montana  Central  Ry.  Co.,  22  Mont.  525 11 

(Personal  Injuries — Contributory  Negligence.) 

(Same— Complaint)    276 

(Same — Railroad  Crossings — Duty  of  Traveler) 508,  509 

Ids  V.  Leiser,  10  Mont.  5 68,  6^ 

(Specific  Per formance— Complain t — Sufficiency. ) 

(Option  Contracts) 77,  129 

Independent  Publishing  Co.  ▼.  Lewis  &  Clark  Co.,  30  Mont.  83 143^ 

(County — ^Definition. ) 
In  re  Dougherty's  Estate,  34  Mont.  336 330 

(Probate  Law — Claims  Against  Estate.) 

(New  Trial  Order — Appeal — Record) 546 

In  re  Farrell,  36  Mont.  254 337 

(Cited.) 
In  re  Liter's  Estate,  19  Mont.  474 195 

(Special  Proceedings — Record  on  Appeal.) 
In  re  Murphy's  Estate,  43  Mont.  353 49 

(Cited.) 

( AppeaJ — Conclusiveness  of  Judgment) •     58 

la  re  Noyes*  Estate,  40  Mont.  178 58 

(Appeal — Conclusiveness  of  Judgment.) 
In  re  WeUcome,  23  Mont.  450 189 

(Criminal  Law — Evidence — Detectives.) 


Table  op  Montana  Cases  Cited — ^Vol.  47.  671 

Joimson  ▼.  Boston  &  Mont.  M.  Co.,  16  Mont.  164 11 

(Personal  Injuries — Contributory  Negligence — Bar  to  Recovery.) 

Jorgenson  v.  Butte  etc.  Co.,  19  Mont.  288 475 

(  Trial— 'Postponement — Discretion.) 

Kelley  v.  Fourth  of  July  Min.  Co.,  16  Mont.  484 322 

(Master  and  Servant — Safe  Place — Duty  of  Master.) 
Kelly  V.'  Northern  Pacific  Ry.  Co.,  35  Mont.  243 357 

(Master  and  Servant — Respondeat  Superior — Complaint.) 
Kennon  v.  Gihner,  4  Mont.  433 276,  420 

(Personal  Injuries— Contributory  Negligence-^Complaint.) 
King  V.  Lincoln,  26  Mont.  157 « .  445 

(Instructions — Jury  must  Obey.) 
Kipp  V.  Silverman,  25  Mont.  296 269 

(  Cross-examination — Undue  Restriction. ) 
Kleinsohmidt  v.  Binzel,  14  Mont.  31 254 

{Res  Ad  judicata — ^Parol  Evidence.) 
Knuckey  v.  Butte  El.  Ry.  Co.,  45  Mont.  106 268 

(Cross-examination — Undue  Restriction.) 

Laekman  v.  Simpson,  46  Mont.  518 268 

(Appeal — When  Complaint  Deemed  Amended.) 
Lamme  v.  Dodson,  4  Mont.  560 107 

(Real  Property— Contracts  of  Sale.) 
Lane  v.  Bailey,  29  Mont.  548 195 

(Election  Contest*— -Statement — Verification.) 
Larson  v.  Peppard,  38  Mont.  128 Ill 

(Tax  Deed»— <^ieting  Title— Duty  of  Pkiintiff.) 
Layton  v.  Trapp,  20  Mont.  453 153 

(  Justices'  Courts — ^Jurisdiction — Presumptions. ) 
Lebcher  v.  Board  of  Commissioners,  9  Mont.  315 96,  97 

( Municipal  Contracts^Limitations. ) 
Leggat  V.  Palmer,  39  Mont.  302 529 

(  Pleadings— Amendments. ) 
Lebane  v.  Butte  El.  Ry.  Co.,  37  Mont.  564 422 

(Appeal — Evidence — ^Weight  for  Jury.) 
Littrell  v.  Wilcox,  11  Mont.  77 195 

(Disqualified  District  Judges— Powers.) 
Long  V.  Needham,  37  Mont.  408 *. 80,  84 

(Contracts.) 
Lymes  v.  Northern  Pac.  Ry.  Co.,  43  Mont.  317 420 

(Personal  Injuries — Contributory  Negligence — Complaint.) 

(Instructionsn-Jury  must  Obey) 445 

Marron  v.  Great  Northern  Ry.  Co.,  46  Mont.  593 470 

(  Evidence — Admissibility. ) 
Mason  v.  Northern  Pac.  Ry.  Co.,  45  Mont.  474 445 

(Instructions — Jury  must  Obey.) 

(Railiroad  Crossings — Duty  of  Driver  of  Vehicle) 50S 

(Negligence — Infants — Presumptions)    277 

BCanldin  v.  Ball,  5  Mont.  96 176 

(Pleading — ^Beply — When  Unnecessary.) 
Maul  V.  Schultz,  19  Mont.  335 131 

(Appeal — Theory  of  Case.) 
Maxey  v.  Cooper,  21  Mont.  456 458 

(Justices'  Courts — Appeals.) 
Mayger  v.  Cruse,  5  Mont.  485 244 

(Realty — Trusts — Creation — ^Presumptions. ) 


672  Table  of  Montana  Cases  Cited — Vol.  47. 

McAlKster  ▼.  Bocky  Fork  Coal  Co.,  31  Mont.  35& 445 

(Infltructiona — ^Jury  must  Obey.) 
McCabe  v.  City  of  Butte,  46  Mont.  65 422 

(Cities  and  Towns — Streets — ^Presumptions.) 
McCauley  v.  MoKeig,  8  Mont.  389 446 

(Nominal  Damages — Appeal.) 
McConnell  v.  Combination  M.  &  M.  Co.,  30  Mont.  239 73 

(Corporations — Action  by  Stockholder.) 
McGiUic  V.  Corby,  37  Mont.  249 96 

(Municipal  Contracts — Limitations.) 
McGlauflin  v.  Wormser,  28  Mont.  177 118 

(Mechanics'  Liens.) 
McNinch  v.  Crawford,  30  Mont.  297 253 

(Water     Rights  —  Parties  —  Eights     Inter  Sese.)       DISTIN- 
GUISHED. 
Meehan  ▼.  Great  Northern  By.  Co.,  43  Mont.  72 11 

(Personal  Injurie»-— Contributory  Negligence  Bars  Becovery.) 
Meisner  v.  City  of  Dillon,  29  Mont.  116 421 

(Cities  and  Towns — Streets.) 
Melville  v.  Butte-Balaklava  C.  Co.,  47  Mont.  1 278 

(Master  and  Servant — Negligence  Per  Se.) 

(Sam« — ^Violation  of  Statute — ^Parties  in  Pari  Delicto) 323 

Merges  v.  Altenbrand,  45  Mont.  355 396 

(Corporate  Life~Collateral  Attack.) 
Merk  v.  Bowery  Min.  Co.,  31  Mont.  298 252 

(Adverse  Claims — Complaint — Sufficiency.) 

(Bescission — Cancellation)     495 

Mette  &  Eanne  Distilling  Co.  v.  Lowrey,  39  Mont.  124 179 

(Veordict  Contrary  to  Law.) 
Mott  T.  Northern  Pac.  By.  Co.,  44  Mont.  471 50 

(Appeal.) 
Monson  v.  La  France  C.  Co.,  43  Mont.  65 62 

(New  Trial  Order — Affirmance.) 

(Evidence — ^Insufficiency)    569 

Montague  v.  Hanson,  38  Mont.  376 276 

(Personal  Injuries — Contributory  Negligence — Complain^;.) 
Montana  Ore  Pur.  Co.  v.  Boston  &  Mont.  etc.  Co.,  27  Mont.  288 252 

(  Adverse  Claims— ^^omplaint—nSufficiency. ) 

(Trial— Postponement — Discretion)    475 

Morris  v.  McLaughlin,  25  Mont.  151 346  et  seq. 

(Fraud  in  Law — Evidence — Inadmissibility.) 
Morrison  v.  Clark,  24  Mont.  515 395 

(Corporations.) 
Morse  v.  Granite  County,  44  Mont.  78 96 

( Municipal  Contracts — ^Limitations. ) 

(County    Commissioners — ^Powers — Limitations) 145 

MulviUe  V.  Pacific  M.  L.  Ins.  Co.,  19  Mont.  95 11 

(Contributory  Negligence  Bars  Becovery.) 
Murphy  v.  Levengood,  31  Mont.  34 185 

(Election  Contests— statement — ^Verification.) 
Murray  v.  Heinze,  17  Mont.  353 444 

(Instructions — Jury  must  Obey.) 

National  Wallpaper  Co.  v.  McPherson,  19  Mont.  355 176 

(Pleading — Beply,  When  Unnecessary.) 

Ncary  v.  N6rthem  Pac.  By.  Co.,  37  Mont.  461 11 

(Personal  Injuries — Contributory  NegUgence  Bars  Becovery.) 
(Same—Last  Clear  Chance) 226 


i 


Table  op  Montana  Casks  Citbd — Vol.  47.  673 

Neaiy  v.  Northern  Pac.  By.  CJo.,  41  Mont.  480 6,  278 

(Negligence  Ter  Se — ^Violation  of  Statute.) 

(Same — ^Bara  Recovery)    11 

(Same— La«t  Clear  Chance) 226 

Nelson  v.  City  of  Helena,  16  Mont.  21 276 

(Personal  Injuries — Contributory  Negligence — Complaint.) 
Newell  ▼.  Nicholson,  17  Mont.  389 131 

(Appeal — Theory  of  Case.) 
Nor4  Y.  Boston  ft  Mont.  etc.  Co.,  30  Mont.  48 276 

(Personal  Injuries— Contributory  Negligence— Complaint.) 

O'Brien  v.  Corra  Bock-Island  M.  Co.,  40  Mont.  212 11 

(Personal  Injuries — Contributory  Negligence  Bars  Recovery.) 

(Appeal — When  Complaint  Deemed  Amended) 268 

O'Brien  v.  Quinn,  35  Mont.  441 303 

(Special  Damages — ^Pleading.) 
Olson  T.  Montana  Ore  Pur.  Co.,  35  Mont.  400 569 

(  Evidence — Insufficiency. ) 
Oppenheimer  v.  Began,  32  Mont.  110 153 

(Justices'  Courts — ^Jurisdiction — Presumptions. ) 
Osmers  v.  Furey,  32  Mont.  581 211 

(Landlord  and  Tenant — Constructive  Eviction.) 
Osterholm  v.  Boston  ft  Mont.  etc.  Co.,  40  Mont.  508 6,  7,  278 

(Master  and  Servant — Negligence  Per  Se.) 

Perkins  v.  AUuut,  47  Mont.  13 297,  310,  496 

(Contracts  of  Sale — Breach — ^Beturn  of  Part  Payment.) 
Peterson  v.  City  of  Butte,  44  Mont.  401 w . .  373 

(Mandamus — Bes  Adjudicata,) 

(Police  Officers— Unlawful  Dismissal — Recovery  of  Salary) ....  374 
Poind«xter  ft  Orr  L.  S.  Co.  v.  Oregon  S.  L.  By.  Co.,  33  Mont.  338 63 

(  Declarations — Hearsay. ) 

(Agents— Declarations^AdmissibiUty.)     DISTINGUISHED...    413 

(Evidence — Objection — When  Too  Late) 476 

Pope  V.  Alexander,  36  Mont.  92 109 

(Equity  Cases — Findings — Oonclusiveness.) 
Poor  V.  Madison  B.  P.  Co.,  38  Mont.  341 276 

(Personal  Injurie»---Contributory  Negligence — Complaint.) 
Poor  y.  Madison  B.  P.  Co.,  41  Mont.  236 11 

(Personal  Injuries — Contributory  Negligence  Bars  Becovery.) 
Post  V.  Liberty,  45  Mont.  1 268 

(When  Complaint  Deemed  Amended.) 
Previsich  v.  Butte  El.  By.  Co.,  47  Mont.  170 360 

(Verdicts — When  Contrary  to  Law.) 
PuBen  V.  City  of  Butte,  45  Mont.  46 589 

(PeiBonal  Injuries — Evidence  of  Subsequent  Bepairs.) 

Qnong  Wing  v.  Kirkendall,  39  Mont.  64 17 

(Cited.) 

Baiche  ▼.  Morrison,  87  Mont.  244 128 

(Cited.) 
Baiche  v.  Morrison,  47  Mont.  127 308 

(Nominal  Damages.) 
Band  ▼.  Butte  £1.  By.  Co.,  40  Mont.  398 176 

(Pleadings — Beply,  When  Unnecessary.) 
Beid  ▼.  Hennessy  Mercantile  Co.,  45  Mont.  382 579 

(Finings — Conclusiveness.) 

Moat.,  Vol. 


674  Table  op  Montana  Cases  Cited — ^Vol.  47. 

Eeynolds  v.  Fitzpatrick,  28  Mont.  170 470 

(Evidence  of  Deceafled  Persons — Admissibility.) 
Eiley  v.  Northern  Pac.  Sy.  Co.,  36  Mont.  545 11 

(Personal  Injuries^— Contributory  Negligence  Bars  Eecovery.) 

(E-vidence — Positive  and  Negative — Weight) 506 

Robinson  v.  Helena  Light  &  Ry.  Co.,  38  Mont.  222 178 

(Variance.) 
Root  V.  Butte,  A.  &  P.  Ry.  Co.,  20  Mont.  354 303 

(Special  Damages — Pleading.) 
Rumney  L.  &  0.  Co.  v.  Detroit  etc.  Co.,  19  Mont.  557 546 

(New  Trial  Order — Appeal — Record.) 
Rumping  v.  Rumping,  41  Mont.  33 264 

(Equity  Cases — Trial — Errors — Presumptions.) 
Rush  V.  Lewis  ft  Clark  County,  36  Mont.  566 526 

(Tax  Deeds — Invalidity.) 
Ryan  v.  Gilmer,  2  Mont.  517 413 

(Agents— Declarations— Admissibility.)     DISTINGUISHED. 

Sandeen  v.  Russell  Lumber  Co.,  45  Mont.  273 475 

(Pleadings — Amendments  at  Trial.) 
Sanden  v.  Northern  Pac.  Ry.  Co.,  39  Mont.  209 216,  217 

(Motion  for  New  Trial — Grounds.) 
Sanford  v.  Gates,  21  Mont.  277 264 

(Equity  Cases — Trial — Errors — ^Presumptions.) 
Schaeffer  v.  Miller,  41  Mont.  417 164 

(Breach  of  Obligation — Statute  of  Limitations.) 
Schroder  v.  Montana  Iron  Works,  38  Mont.  474 321 

(Master  and  Servant— Safe  Place — Duty  of  Master.) 
Shaw  V.  New  Year  G.  Min.  Co.,  31  Mont.  138 322 

(Master  an^  Servant — Safe  Place — ^Duty  of  Master.) 

(Same — Evidence— Insufficiency)    568 

Sloan  V.  Byers,  37  Mont.  503 253 

(Water  Right*— Parties— Statutes.)     COMMENTED  UPON. 
Snider  v.  Yarbrough,  43  Mont.  203 77 

(Option  Oon tracts.) 
Sprague  v.  Northern  Pac.  Ry.  Co.,  40  Mont.  481 508,  500 

(Railroad  Crossings — Duty  of  Driver  of  Vehicle.) 
State  V.  Biggs,  45  Mont.  400 268 

(Oross-examination — ^Undue  Restriction.) 
State  V.  De  Hart,  38  Mont.  211 63 

(  Evidence— Declarations — Hearsay. ) 
State  V.  Dickinson,  21  Mont.  595 445 

(Instructions — Jury  must  Obey.) 
State  V.  Felker,  27  Mont.  451 435 

(Criminal  Law — ^Threats — Admissibility  in  Evidence.) 
State  V.  Fisher,  23  Mont.  540 189 

(Criminal  Law — Instructions  to  be  in  Writing.) 
State  V.  Gemmell,  45  Mont.  210 282 

(Statutory  Construction.) 
State  V.  Hanlon,  38  Mont.  557 432 

(  Cross-examination — Scope. ) 

(Threats— Admissibility  in  Evidence) 436 

State  V.  Howard,  30  Mont.  518 269 

(  Cross-examination — Scope. ) 
State  y.  Lagoni,  30  Mont.  472 155 

(Pleading  Judgment — Statutes.) 
State  V.  Livingston  C.  etc.  Co.,  34  Mont.  570 6 

(Master  and  Servant — Eight-hour  Law.) 

(Public  Contracts — Manner  of  Letting) 145 


Table  op  Montana  Cases  Cited — ^Vol.  47,  675 

State  V.  Pagh,  16  Mont.  343 63 

(Declarations — Hearsay.) 
State  ▼.  Kadmilovieh,  40  Mont.  93 445 

(Instructions — Jury  must  Obey.) 
State  V.  Schnepel,  23  Mont.  523 62 

(New  Trial  Order — Affirmance,  When.) 
State  V.  Shadwell,  26  Mont.  52 435 

(Criminal  Law — Threats — ^Admissibility.) 
State  V.  Sloan,  22  Mont.  293 436 

(Threats — Admissibility  in  Evidence.) 
State  y.  Thomas  Cruse  Savings  Bank,  21  Mont.  50 397 

(Corporations — ^Privileges — Constitution.) 
State  v.  Tighe,  27  Mont.  327 63 

(Declarations — Hearsay.) 

(Same — Admissibility — Discretion)   411 

State  V.  Van,  44  Mont.  374 346 

(Evidence — Exclusion — Curing  Error.) 
State  V.  Wakely,  43  Mont.  427 187 

(Gaming — ^Information — Sufficiency.) 

(Same — ^Detectives — Evidence — Admissibility)    188 

State  v.  Willette,  46  Mont.  326 130 

(Appeal — New   Trial.) 
State  (ex  rel.  Anaconda  C.  M.  Co.)  v.  Clancy,  30  Mont.  529 195 

(Disqualified  District  Judges — Powers.) 
State  (ex  rel.  Arthurs)  v.  Board,  44  Mont.  51 535 

(Countv    Commissioners— ManciamiM.)     DISTINGUISHED. 
State  (ex  rel.'Bailey)  v.  Edwards,  40  Mont.  313 374 

(Metropolitan  Police  Law.) 

(Mandamus — Laches)  451 

State  (ex  rel.  Beach)  v.  District  Court,  29  Mont.  265 451 

(Mandamus — ^Laches ) 
State  (ex  rel.  Beadle)  v.  Smith,  42  Mont.  492 458 

(Justices'  Courts — Appeal.) 
State  (ex.  rel.  Browne)  v.  Booher,  43  Mont.  569 286 

(Prohibition — Premature  Application.) 
State  (ex  rel.  Buck)  v.  Board,  21  Mont.  469 535 

(Certiorari — Board  of  County  Commissioners.) 
State  (ex  rel.  Cobban)  v.  District  Court,  30  Mont.  93 457 

(Justices'  Courts — Appeal.) 
State  (ex  rel.  Cohen)  v.  District  Court,  38  Mont.  119 216 

(New  Trial.) 
State  (ex  rel.  Collier)  v.  Houston,  36  Mont.  178 153 

(Justices'   Courts-Jurisdiction — Presumptions. ) 
State  (ex  rel.  Dolenty)  v.  District  Court,  42  Mont.  170 154 

(Statutory  Construction.) 
State  (ex  rel.  Edwards)  v.  District  Court,  41  Mont.  369 374 

(Metropolitan  Police  Law.) 
State  (ex  rel.  Geiger)  v.  Long,  43  Mont.  401 147 

(Local  and  Special  Laws.) 
State  (ex  rel.  Gerry)  v.  Edwards,  42  Mont.  135 142 

(Municipal  Corporations — Self-government.) 
State  (ex  rel.  Heinze)  v.  District  Court,  32  Mont.  394 286 

(Prohibition — Premature  Application.) 
State  (ex  rel.  Jacobson)  v.  Board,  47  Mont.  531 544 

(New  Counties — Election.) 
State  (ex  rel.  Kenyon)  v.  Laurendeau,  21  Mont.  216 153 

(Justices*  Courts — Jurisdiction — Presumptions.) 
Qlute  (ex  rel.  Lambert)  v.  Coad,  23  Mont.  131 96  et  seq. 

(Municipal  Contracts — Limitations.) 

(County  Commissioners-^Powers — Limitations) 145 


676  Table  op  Montana  Cases  Cited — ^Vol.  47. 

State  (ex  rel.  Mackel)  v.  District  Court,  44  Mont.  178 285 

(  Prohibition — Premature  Application. ) 
State  (ex  rel.  Montana  C.  Rj.  Go.)  v.  District  Court,  32  Mont.  37. .. .  548 

(Mandamus.) 
State  (ex  rel.  Quintin)  ▼.  Edwards,  38  Mont.  250 374 

(Metropolitan  Police  Law.) 
State  (ex  rel.  Quintin)  v.  Edwards,  40  Mont.  287 31 

(Municipal  Corporations — Powers.) 

(Metropolitan  Police  Law) 374,  451,  454 

State  (ex  rel.  Beynolds)  v.  Laurendeau,  27  Mont.  522 458 

(Justices'  Courts — Appeal.) 
State  (ex  rel.  Rowling)  y.  District  Court,  41  Mont.  532 450 

(Cited.) 
State  (ex  rel.  Rowling)  v.  District  Court,  43  Mont.  331 450,  452 

(Cited.) 
State  (ex  rel.  Seres)  v.  District  Court,  19  Mont.  501 195 

(Special  Proceedings — Appeal — Record.) 
State  (ex  rel.  Shanafaan)  v.  Lindsay,  22  Mont.  398 458 

(Justices'  Courts — Appeal.) 
State  (ex  rel.  Stranahan)  y.  Board,  32  Mont.  13 373 

(Mandamus.) 
State  (ex  rel.  Stuewe)  y.  Hindson,  44  Mont.  429 97 

(Municipal  Contracts — Limitations.) 

(Mandam^us — Nature    of   Proceeding.) 371 

State   (ex  rel.  Whiteside)   y.  District  Court,  24  Mont.  539 195 

(  Special   Proceedings — Appeal — Record. ) 
State  Savings  Bank  y.  Albertson,  39  Mont.  414 154 

(Statutory   Construction.) 
State  Savings  Bank  v.  Johnson,  18  Mont.  440 398 

(  Corporations — Annual  Report — Statutes. ) 
Streieher  v.   Murray,   36   Mont.   45 113 

(Specific  Performance — ^Laches.) 
Bweetland  v.  Barrett,  4  Mont.  217 244 

(Realty — Trusts — Creation — Presumptions.) 

Tague  V.  John  Caplice  Co.,  28  Mont.  51 346 

(Offer  of  Proof — ^Failure  to  Make — Effect.) 
Tatem  v.  Eglanol  Min.  Co.,  42  Mont.  475 468 

(Corporations — ^OflScers  may  Advance  Funds  to.) 
Teitig  V.  Boesman  Bros.  &  Co.,  12  Mont.  404 398 

(Corporations — Annual  Report — Statutes.) 
Territory  v.  Burns,  6  Mont.  72 358 

(Pleading — <^om  plaint.) 
Territory  v.  Potts,  3  Mont.  364 371 

(Mandamus.) 
Territory  (ex  rel.  Tanner)  v.  Potts,  3  Mont.  364 451 

(Mandamus — ^Laches.) 
Thompson  v.  Montana  Central  Ry.   Co.,  17  Mont.  426 11 

(Personal  Injuries — ^Contributory  Negligence  Bars  Recovery.) 
Thurman  v.  Pittsburg  etc.  Co.,  41  Mont.  141 322 

(Master  and  Servant — Safe  Place — ^Duty  of  Master.) 

(Same — Respondeat  Superior) 357 

Verlinda  v.  Stone  &  Webster  E.  Corp.,  44  Mont.  223 359 

(Joint   Tort-feasors — ^Verdict   as  to   One   Only — Effect.) 

Wastl  V.  Montana  Union  Ry.  Co.,  24  Mont.  159 421 

(Complaint — Contributory  Negligence.) 


1 


Table  op  Montana  Cases  Cited — ^Vol.  47.  677 

Welch  ▼.  Nichols,  41  Mont.  435 132 

(Contracts — ^Breach — Measure  of  Damages.) 
Western  Min.  &  S.  Co.  v.  Quinn,  40  Mont.  156 349 

(Statutes  of  Fraud — Symbolioal  Delivery — Sufficiency.)     DIS- 
TINOUISHED. 
Wethey  ▼.  Kemper,  17  Mont.  491 390,  398 

(Corporations — Annual  Beport — Penalty.) 
WTialen  v.  Harrison,  26  Mont.  316 130 

(Appeal — New  Trial.) 
Williams  v.  Commissioners,  28  Mont.  360 96 

(Municipal  Contracts — ^Limitations.) 
Winnecott  v.  Orman,  39  Mont.  339 569 

(Personal  Injuries — Insufficient  Evidence.) 
Wolf  V.  Great  Falls  etc.  Co.,  15  Mont.  49 108,  113 

(Laches.) 
Wynne  v.  City  of  Butte,  45  Mont.  417 874 

(Metropolitan   Police   Law.) 

ferrick  t.  Hig^ins,  22  Mont.  502 118 

(Mechanics'   Liens — Statutes — Substantial   Compliance.) 

y-ork  V.  Steward,  21  Mont.  515 211 

(Landlord  and  Tenant — Constructive  Eviction.) 

Zvanovich  v.  Gagnon  &  Co.,  45  Mont.  180 423 

(Personal  Injuriee — Contributory  Negligence.) 

k. 


2191*    067 


1 


